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A Note on Acronyms

In general, acronyms make life harder for books that aim to cross disci-
plines. Here, I will use only a few. I will refer to the disease colloquially
known as “COVID” as COVID-19, reflecting its World Health Organization
designation as “coronavirus disease 2019.” In early chapters, or when ref-
erencing early work prior to this naming convention, I will refer to “nCoV-
2019,” or “novel coronavirus 2019.” The virus that causes this disease is
called “SARS-CoV-2” or “severe acute respiratory disease coronavirus 2.”

In referring to international agencies and conventions, I will use their
standard English acronyms: UN for United Nations, WHO for World Health
Organization, and so on. WHO generally has no definite article; that is, it
is WHO, whereas “The Who” is a band. WHO oversees the International
Health Regulations (IHR), within which there is an instrument described
as a Public Health Emergency of International Concern (PHEIC). The Who
performed “Baba O’Reilly,” which is a great song, and two years younger
than the IHR; it is three years older than the Biological and Toxin Weapons
Convention (BTWC).

I will occasionally refer to policy or executive agencies in various coun-
tries: the US Centers for Disease Control (US CDC), Department of Defense
(US DOD), the United Kingdom Health Security Executive (UK HSE), and so
on. I typically add the country first to any acronym, as many regions have
the same names for similar bodies. There is a US CDC, but there is also a
Nigerian CDC; within the United States, there is also, for example, a CDC
for the state of Maine.

In general, all other names will not be subject to acronyms. My apologies
to anyone for whom this practice strikes as inconvenient. One thing I have
learned while working in health security, however, is that as a field that
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X A Note on Acronyms

crosses disciplines, you can easily get lost if you are a public health person,
for example, listening to the national security people talk. The converse is
the same, though admittedly my colleagues at US DOD tend to be the worst
offenders, and US federal employees in general need to quit acronyms. It
is my hope that the smattering I provide obviates the need for them to go
cold turkey.
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1 Introduction

This is a book about war. Imagined, metaphorical war, but one with a cata-
strophic toll all the same. It is a book about what it means to be at war, to do
battle, and on what terms we win and lose.

The “war” I have in mind is the war against communicable disease.
This war is metaphorical because literal wars are wars between humans.
But efforts to respond to infectious diseases have for at least the last thirty
years become increasingly securitized, conceived of in terms of national and
global security. This has led to the formation of the field of “health secu-
rity,” which is the subject of this book.'

As a metaphor, drawing a comparison between war and infectious disease
is a form of analogy. And in places, this analogy seems to bear significant
weight. Public health crises, and especially those caused by disease pandem-
ics, may require mobilization of extensive resources in response. They may
require us to make hard decisions about resource constraints even when we
are prepared, and equally hard decisions about preparation during times of
relative peace. And they may inform the structure of our most basic social
institutions in the service of protecting individuals and communities from
catastrophe. Armed conflict is a social, political, and ethical issue on a
grand scale; so too is the war against communicable disease.

Rather than simply claim a mere analogy, however, in this work I claim
that there is a relationship between the principles that govern the ethics
of armed conflict, and those that should govern our responses to public
health crises. I call this a theory of just health security, itself a reference to the
tradition of just war theory that has dominated the ethics of war for a mil-
lennium. As a work of philosophy, my aim is to show how an understanding
of the ethics of armed conflict provides a defensible view of a just, securitized
public health ethics. As a work of health security, my aim is to formulate
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2 Chapter 1

an account to guide action, particularly as the world deals with the fallout
from the coronavirus disease 2019 (COVID-19) pandemic.

The War on COVID-19

This book is not about COVID-19, but it is inspired by the respiratory illness
caused by severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).
COVID-19 emerged on December 31, 2019, with a report of a cluster of
pneumonia cases of unknown etiology in Wuhan, capital of Hubei prov-
ince in the People’s Republic of China (PRC).? By January 21, 2020, when the
World Health Organization (WHO) began its first situation report on what
was then called “novel coronavirus 2019 (nCoV-2019),” 282 cases had been
reported, of which all but four had been in China, and all were connected to
Wuhan.? Already, warnings had been issued about the possibility of exponen-
tial growth in cases, with some focusing on the Lunar New Year celebration
in China scheduled for January 25 as a source of mass movement through
the nation, and thus movement of individuals infected but not yet ill with
the virus.*

Those warnings were justified. By January 31, 2020, WHO confirmed
9,826 cases globally.’ The day before, WHO Director General Tedros Adha-
nom Ghebreyesus declared the virus a public health emergency of interna-
tional concern (PHEIC);® a day later, Massachusetts would report its first case
as a college student returned to Boston from Wuhan.” By then, 132 cases had
been recorded as travel from China pushed the virus into twenty-three coun-
tries.® The pattern would repeat, doubling once every ten days or so.

Public fears mounted, but with the exception of proactive and prepared
nations such as the Republic of Korea, whose experience with Middle Fast-
ern respiratory syndrome had led to reforms in its public health infrastruc-
ture,” most countries did nothing. It would not be until March that new
hotspots would raise alarms: in Italy, of physicians increasingly driven to
ration ventilator support for critical cases,' and in Iran, where the press
would report breathlessly of “burial pits in Iran so vast that they’re visible
from space.”"' But by that time, it was too late.

Cancel Everything

Most developed nations finally responded to the threat of COVID-19 in
March. Responses were varied. Travel restrictions were imposed not just
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Introduction 3

externally, but within local jurisdictions. Stay-at-home orders were applied
and enforced, some nations locked their populations down with police
enforcement, in-person schooling was canceled, and nonessential busi-
nesses and restaurants were closed. Contact tracing systems were used to
try and place individuals in the context of transmission events and locate
other cases. Most nations did some of these; a rare few did all of them. Some
did none.

The media landscape, and health messaging within it, was a maelstrom.
Some authors referred to “flattening the curve”—that is, the epidemic
curve of daily cases that dictated when resource limits would be exceeded
in hospitals and public health agencies. Still others referred to variations
on “the hammer and the dance,” referring to sequential implementation
of restrictions and reopening to suppress the virus until a vaccine could be
produced.'” Commentators leaned into the “Swiss cheese” model for risk
reduction in which layers of risk mitigation policies protect a population
through their sum: one group, in what must be a self-defeating attempt to
improve public communications, attempted to rename this the “Emmen-
taler cheese” model." Into this morass—fueled by chaotic messaging from
Donald J. Trump, the forty-fifth president of the United States, who among
other things likened his political opponents’ concerns over COVID-19 to
a hoax"*—stepped a slew of other messages. Some of those messages were
well meaning, others were pernicious and exploitative.

Often scarcer than ICU beds, or respirators, was the political will to act,
and continue to act, to suppress and eliminate the virus. In his article “Can-
cel Everything,” political scientist Yasha Mounk made the following case
for extensive suppression tactics to deal with COVID-19:

1. cases of COVID-19 were increasing in an exponential fashion (i.e., a person

infected with the virus would on average infect more than one other person);

2. COVID-19 had a higher fatality rate than seasonal influenza, and thus consti-
tuted a grave threat;

3. only “extreme social distancing”—according to Mounk, canceling public gath-
erings, so-called self-quarantine, and sealing off Wuhan and the province of
Hubei—would curtail the spread of the virus."

From this, Mounk concluded that social distancing was not only permis-
sible; “serious forms of social distancing” were necessary.

What best defined the political moment were two corollaries made by
Mounk. The first corollary was, given social distancing would be ineffective
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4 Chapter 1

if people could not get treatment or afford to stay home from work, that the
government needed to enact additional policies. He argued that the govern-
ment should take on the costs of medical treatment, grant paid sick leave to
stricken workers, promise not to deport undocumented workers who seek
medical help, and invest in rapid expansion of ICU facilities. But second,
Mounk claimed the federal government would not enact the above, and
thus it was up to individuals to pursue social distancing.

The measures that eventuated were certainly not sufficient. Indeed, it
is hard to find a single government worldwide whose track record would
be unassailable over the course of the pandemic. But the transference of
responsibility to individuals, and Mounk’s insistence on measures such as
broad travel restrictions without social support, which cut against the ethi-
cal and scientific standards of public health, would become a disaster in its
own right.'* Mounk was not alone, and governments and popular messaging
articulated “flatten the curve” as an individual strategy but never came up
with an adequate plan of what to do next."” By the end of 2021, two years
into the pandemic, even countries that began with excellent records of pre-
venting the transmission of the virus would start to collapse, as variant after
variant of SARS-CoV-2—the “delta” and “omicron” variants in particular—
would overrun health systems and regions that had lapsed in their vigilance,
leading to case counts and deaths higher than the first waves of the pandemic
and the return of overflowing ICUs and crisis standards of care.

The Long War (on Everything)

Amidst all of this, war was declared on COVID-19. One of the earliest ref-
erences to this war came from the PRC during its early reckoning with
COVID-19, when Ma Guogiang, Chinese Communist Party secretary for
Wuhan, described the increased response to then-named nCoV-2019:

Wuhan must strictly implement the public health emergency action level-II
requirements set by Hubei province, completely enter a state of war and put reso-
lute efforts to curb the spread of the novel coronavirus.'®

The same week, the Wall Street Journal described the shaky footing of global
pandemic preparedness efforts in military terms, noting that efforts by
China to exclude Taiwan from the WHO hampered the “war on epidemics.”"
President Trump would follow suit when America finally began its belated
response, declaring himself a “wartime president” against an invisible enemy.

He used the rhetoric to advance a narrative of self-sacrifice, invoking the
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Introduction 5

costs of World War II and claiming “We must sacrifice together, because we
are all in this together, and we will come through together. It’s the invisible
enemy. That’s always the toughest enemy, the invisible enemy.”*’

The war metaphor would be used to advocate for strategies used against
the outbreak; to describe the “front lines” where healthcare workers*'—
but curiously, not “essential workers” such as grocery store clerks—battled
the virus. It would be used in more literal senses, such as invoking the US
Defense Production Act, a piece of legislation authorizing the government
to commandeer industry and other resources in aid of national defense.”
Still more would use it to describe the virus’s “rampage through the body.”*
It would be used supportively to promote ideas about the outbreak, but
also critically to distinguish failures in “strategy” and “tactics” in pandemic
response. And it would be used to describe the dead as they overflowed
hospital morgues into makeshift tents in communities.*

This is hardly a new phenomenon, and Americans are perhaps the best
known for their zeal at declaring war on everything from nations to abstract
concepts, having long perfected the art of war metaphors. President Nixon
declared “war on cancer” in 1971 with the signing of the National Cancer
Act, mobilizing the National Cancer Institute and creating the National
Cancer Advisory Board.”® This war has continued through the twenty-first
century, incorporating parallel metaphors such as the “cancer moonshot”—
which, for those familiar with the history of the space race, know is just as
militant.?® We have had wars on HIV/AIDS, on the SARS-CoV-1 virus that
spread through the world in 2002-2003, on Ebola virus disease, and even
on antimicrobial resistance’’—each disease with different etiologies and
mechanisms of action, prevalence levels, morbidity and mortality, treat-
ment pathways, and public health status. The instinct to use war as a meta-
phor is hardly unique to the United States, however, and is a rallying cry to
mobilize resources and draw attention.?® But over the last forty years it has
become increasingly central to the calculus of public health as the emer-
gence of the term “health security” situating public health—and responding
to communicable disease in particular—as a national security concern.

And, like most metaphorical wars, the world lost the war against COVID-19.

The War within the War

It may seem premature to declare the war on COVID-19 lost, but the span
of two years bears this out. Five million people had died by the beginning
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6 Chapter 1

of 2022.” Economies in ruins: at its worst in April 2020, 14 percent of
workers in the United States—1 in 7 Americans—were unemployed, and half
of those still unemployed a year later;** worldwide, almost 9 percent of the
world’s population was out of work.*' Other diseases were neglected and left
to run rampant, such as a “comeback” for tuberculosis in Peru.*? A terrifying
increase in domestic violence occurred worldwide, leading Time magazine
to refer to it as a “pandemic within the pandemic.”*® Plus an educational
crisis,** and more. And more cases daily by the end of 2021, as in the worst
of the first wave. By 2022, much of the world had stopped counting the
toll with any precision, except insofar as excess mortality from COVID-19
remained high.

These losses, moreover, are not equally distributed—ijust as in war. Of those
unemployed in the United States as a result of the early pandemic, the
majority were service workers, who experienced an unemployment rate of
40 percent at the peak of the crisis,”® affecting predominantly people of
color, women, young, and people with disabilities.*® In the United King-
dom, more than 50 percent of COVID deaths were among people with dis-
abilities.”” And the long-term sequelae of COVID-19, the “Long COVID” as
it is known, will potentially leave millions with lingering illness.*® As New
Zealand, one of the staunchest opponents of the virus, announced relaxing
its pandemic lockdown standards, it was predicted that indigenous Maori
are more likely to suffer as a result than white Kiwis.*

The obvious response—and one made by a reviewer of this book—is that
the early arrival of vaccines signaled a profound victory over the virus. It is true
vaccines exist, but the where and for whom of vaccination highlight the
depths of the failure to wage war on COVID. Fifteen percent of the world’s
population possesses 60 percent of the world’s vaccination supply, and
by the end of 2021 only 2 percent of people in low-income countries had
received one dose of a COVID-19 vaccine, compared to 65 percent of people
in high-income countries.** All the while, rich countries continue to hoard
vaccines for additional boosters as new variants of SARS-CoV-2 challenge
their population.*’ While high-income countries vaccinated at a high rate
compared to their poorer neighbors, their initial successes were coupled
with a premature easing of so-called social distancing measures, and new
spikes in cases. Many experts and policymakers, it seems, became comfort-
able with the SARS-CoV-2 virus circulating in the developed world in the
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Introduction 7

medium to long term so long as it didn’t result in hospitalization or death
for the vaccinated, and so long as the economy remained stable enough.
For the rest of the world political will has faded, and needless deaths have
accrued.

This is not D-Day or Iwo Jima. This is at best a public health Afghanistan.
It is more likely the infectious disease equivalent of the Charge of the Light
Brigade, a health security Gallipoli, or even a public health Stalingrad. This
is not a war of heroes. It is an unending slog.

Individuals who have securitized healthcare are thus struck with a problem:
declaring war on COVID, as with other things that aren’t actually war, does
not actually lead to successful—much less just—outcomes. If anything, it is
associated with failure more than success. This book, at a fundamental level,
is about addressing whether there is a just way to wage war on infectious
disease.

Health Security

At the heart of the war on COVID-19—or Ebola, or AIDS, or antimicrobial
resistance, or some future “Disease X”—is the idea of health security. Health
security is less a discipline united by a common set of epistemic norms and
methodologies and more a cross- and interdisciplinary collection of activi-
ties centered around the idea of health and public health as a component
of national security. Lorna Weir has documented the rise of the concept of
“(global) health security” as an act of securitization beginning in the 1990s,
with Canadian and US efforts to define and then incorporate into global
governance the concept of “emerging infectious diseases,” and then “render
WHO responsible for preventing the international transmission of emerging
infectious diseases.”** Through the early 2000s, this became a task to which
WHO, driven by what Weir identifies as the interests of the Global North,
responded by outlining a system of disease surveillance and control they
termed the “world on alert,” a metaphor explicitly tying health to security.
It ultimately dovetailed with ongoing efforts to update the international
health regulations (IHR) and after the terrorist attacks of September 2001,
became explicitly associated with responding to chemical, biological, radio-
logical, and nuclear attacks. These two factors, among others, led to proposed
IHR drafts that explicitly favored a “threat-defense” conception of public
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8 Chapter 1

health, and one that focused not on responding to endemic diseases but to
emerging diseases that crossed international borders. The use of the lan-
guage of threat, in particular, Weir rightly identifies as the language of secu-
rity rather than public health conceptions of risk.*

In 2022 WHO defines “health security,” or rather “global public health
security,” as activities required, both proactive and reactive, to minimize
the danger and impact of acute public health events that endanger peo-
ple’s health across geographical regions and international boundaries.** Two
central preoccupations emerge from this definition’s historical antecedents.
The first is an (albeit not exclusive) concern with infectious disease, and in
particular disease pandemics caused either by natural events or biological
weapons. The second is the framing of these events as a threat to national
and global communities, and the continuation of the social fabric and
international order.

When it comes to bioterrorism, health security arguably arises from con-
cerns of developed nations about state and nonstate biological weapons
activity,* and the risk of a deliberate or accidental release of a biological
agent into the human population.* This focus predates the twenty-first
century®” but received considerably more interest at the turn of the millen-
nium following the anthrax attacks of 2001 and the emergence of “dual-use
research” that could be used to advance both the beneficial and malicious
uses of the life sciences.*®

Next, health security deals with conventional public health issues by
recognizing naturally arising pathogens as a national security threat in their
own right. While there are many ways to discuss this, there is perhaps none
more extreme—or indicative—than the claim made in an editorial in Nature
during the SARS epidemic that “nature is the ultimate bioterrorist.” This claim
was followed with the purported good news that “the genome sequence of
the prime suspect . . . will become available any day now. This should help
to reveal where the virus came from, suggest reasons for its lethality, and
speed the development of rapid tests for its presence.”* The conception of
nature as a perceived threat predates SARS. Threats imply an intentionality,
an obviously nonsensical concept in the case of the virus itself.”” But they
also imply a right to self-defense which, famously, does not require inten-
tion to be justified.

The idea of self-defense is critical to American conceptions of public health
in general. The landmark case in public health, Jacobson v. Massachusetts,
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Introduction 9

upheld the authority of states to enforce compulsory vaccination laws. In
that ruling, the court held that:

Upon these principles of self-defense, or paramount necessity, a community has
the right to protect itself against an epidemic of disease which threatens the safety
of its members.

Jacobson will become important in later chapters, in part because it defines
a quintessentially American interpretation of public health in the context of
disease epidemics. That interpretation holds that infectious people present a
threat to their community, against which the community has a right to self-
defense. Interestingly, it also invokes the principle of necessity, which brings
up a longer and older tradition of jurisprudence that covers state responses
not only to particular exigent circumstances but also to individual rights and
responses in the face of the overriding demands of nature.”' Under Jacobson
a community is justified in exercising power, even coercive or violent power,
against others in order to protect against the “threat” of infectious disease.

Not all concepts of health security stem from analogy to personal self-
defense but may touch on other elements of security. While Australia has
a National Health Security Act, much of its public health powers mobilized
against pandemic disease are through its Biosecurity Act of 2015. This, how-
ever, is a replacement not for a human security instrument, but an initially
agricultural instrument, the Quarantine Act of 1908. This act was first designed
to provide the federal government of Australia with powers over quarantine
against infectious diseases that superseded those of the states but was over
time amended to encompass a wide range of human and animal pathogens.

The relationship between human and animal security dovetails with
the trend toward health security as a war in response to the threat of nature
itself. This has manifested in the emergence, for example, of climate change
as a health security issue.”” The 2018 Zika virus outbreak brought with it
the fear that as climate changes, and host ranges of mosquitoes expand,
the likelihood that Zika and other Aedes Aegypti-borne diseases will infect
Americans will increase.> Since the elimination of yellow fever in the US,
few mosquito-borne illnesses have established themselves on the conti-
nent. With that potential change has come increased pressure to deploy
novel methods such as gene drives, and genetically modified mosquitos to
eliminate the creature the Centers for Disease Control (CDC) refers to as the
“World’s Deadliest Animal.”**
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Public Health Ethics and Health Security

Public health ethics became entwined with health security following the
anthrax attacks of fall 2001 in the US. One central issue that concerned
both was the possibility that an adversary of the US would be in a position
to attack using a biological weapon, requiring the allocation of extreme
amounts of human and medical resources to counter. The number of deaths
involved depends on the course of action but estimates of a particularly
successful attack with a sophisticated anthrax weapon were believed to be
in the tens to hundreds of thousands.>

What emerged in the wake of this was the development of both legal and
ethical frameworks to address exigent circumstances such as bioterrorism,
a literature bolstered first by the emergence of SARS in 2003, highly patho-
genic avian influenza H5N1 in 2005, and the IHR reforms that followed.>

A central concern for authors, and one this book takes up, is what to do
in extreme public health crises where human rights conflict with broader
utilitarian concerns around saving lives. To this end, a popular framework
for public health ethical decision-making was developed, describing a sys-
tem of tradeoffs that recognize common moral commitments, and a frame-
work for deciding when individual interests could be overridden in the
pursuit of public health priorities.”’ It claimed that individual interests were
overridable just in case a public health action was effective, necessary, had
risks proportionate to its benefits, was the least infringing measure avail-
able, and publicly justifiable.

This framework, which I describe in full in chapter 3, is also significant
in that its author list includes the architect of the US Model State Health
Emergency Powers Act (MSHEPA), which was ultimately used by states
within the US to enact legislation that governs emergency responses to bio-
terrorism or other public health disasters.’® This model act became one of
the earliest instantiations of modern health security, and its ultimate use in
state legislation would become the basis for political action against COVID-
19, for better or worse.

However, the concern about mass casualty events such as bioterrorism
and pandemics, and the theme that emerged within that literature that
individual rights could and should be overridden in the name of public
health, has not been without its critics. As soon as the framework and its
subsequent instantiation in policy appeared, critics remarked that leaning
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into a policy that countenanced rights infringement would undo the hard
work of activists and scholars, particularly in the context of HIV/AIDS, to
center human rights in health. Accompanying this were concerns about the
internal consistency of the principles described in the framework, to what
extent they could guide action, and how the presumption of certain values
underpinning them would translate outside of the American-centric author
group and context in which the framework arose.

Having read this framework in graduate school, where I was also writing
on military ethics, one of the things that struck me about the principles is
how closely they hewed to the tradition of just war theory, which (at least
in its orthodox formulation) contains a set of principles governing when it is
morally permissible to declare war, and how one should wage war. This book
makes the case that this connection is not an accident—historically or philo-
sophically. But its interpretation misses some critical features that the ethics
of war can provide us. More importantly, the ethics of war gives us a way to
think constructively about the value of rights in public health, and what it
means to protect the people who hold them from, and during, emergencies.

Methods, Limits, and Structure of This Book

This book provides a novel theory of just health security and its relation to
the practice of conventional public health (and public health ethics). Meth-
odologically, I draw on the literature from armed conflict, with which pub-
lic health ethics—or public health ethics that considers security—shares
common principles, but which sometimes lack a set of deeper normative
commitments. I argue that like just war theory, as a view that begins at
pacifism and then steps back to ask under what limited conditions it is ever
permissible to kill, so too should just health security begin with the idea
that public health at its heart should hold human rights as critical, only
in the most extreme of circumstances allowing those rights to be infringed
upon, and doing so with an aim to quickly and justly restore a community
after an emergency.

This is a preliminary work in some respects and is inspired by two works,
neither of which are in public health. First, I draw strongly from Larry May’s
Contingent Pacifism. Like May in that book, my intention is to provide an
argument that people will take seriously. It is not my intention to provide
an airtight version of this novel theory, and indeed it will become clear that
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much more work may need to be done in order for that to arise. Rather, it
is my intention that this argument is one that the reader—even if not per-
suaded by it in whole or even in part—will take to be a serious contender
for a moral basis of health security. Indeed, while normally reserved for the
acknowledgements section, I am indebted to Larry for a number of conver-
sations more than thirteen years ago at the Australian National University
about the ethics of war, conversations that have stuck with me and inform
the larger project here.

My second aim is to provide an account of something with which people
are familiar—or at least, a wide segment of people in the health sciences and
humanities—but is increasingly subject to a series of argumentative moves
that contain misleading or even bad faith arguments that shield particular
visions of public health and national security from reasonable critique. In
this aim, [ am indebted to Hugh LaFollette’s A Defense of Gun Control. LaFol-
lette, born and raised in Louisiana and a longtime gun owner and hunter,
mounts an argument in that book that he acknowledges himself is one he
has taken time to arrive at: that gun control in the United States is not only
morally required, but able to be implemented in a way that accounts for
good faith defenses of the right to possess firearms. The argument LaFol-
lette constructs, however, is one that deeply considers what is required for
a defense of guns, or gun control, to be in good faith to begin with. In the
same way, rather than either uncritically accepting the tenets of health secu-
rity or rejecting the move to securitized health out of hand, I wish to provide
a reconstruction of health security in terms that are defensible and compel-
ling, before I describe its implications and limits.

These two inspirations come together to provide an account of health
security that on the one hand is grounded in a theory of national and
global security, acknowledging that even legitimate visions of national
and global security entail state coercion; but on the other hand, the moral
content of that vision should commit us to surprising, and indeed peaceful
conceptions of state and human rights. Even if we believe coercive public
health practices are justified in the name of national security, May’s work
provides a thoroughgoing analysis we can apply to states that consistently
fail to meet the standard required of them in the real world, and what we
should do with knowledge of their failures. LaFollette provides the means
to rebuild an account of public health that is aligned with the best insights
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into the metaphor that public health is national security, before applying
an analysis that takes seriously the demands of justice.

Throughout this book, I use the phrase “communicable disease.” While
the main examples I use are infectious diseases, and the US CDC regards
communicable diseases as interchangeable with infectious diseases, I want
to caution against this restrictive view. Some disease “epidemics” have a
communicable nature, but that communicability is arguably totally social
in nature. The most common of these I will refer to is the overdose epidemic
gripping North America, passed through communities, between generations,
and across regions. But there may be others: depression is communicable as a
“social contagion,” for example, and environmental disasters may have long-
standing and even intergenerational effects or have reservoirs that continue
to “spread” the disease beyond a single point of exposure. Many of the claims
in this book are applicable to this wider set of communicable diseases, and
the application of health security to attempt to solve things like overdoses.
My account provides a guide to why and how, from a political-philosophical
standpoint, treating “diseases of poverty” with the same tools as respiratory
diseases is possible, but requires radically rethinking both.

Many of the examples I use are located in the US, though not all. One
reviewer has suggested to me that I make this book entirely about health
security in the US. I don’t want to pretend that my position as an Australian
living and working in the US is irrelevant to my perspective and analysis.
Certainly the trauma of living through the US response to COVID-19—
and with an immunocompromised spouse—has been a huge impact on
this book. But my claims about the nature of public health threats do not
depend on the passport held by the person vulnerable to those threats. And
the arguments in chapter 5, in particular, depend on the nation-state, but
not its particular American instantiation. The illustrations are US focused,
but the analysis should be applicable, perhaps with additional twists, to
many if not most other nations.

In the next chapter, I subject the war metaphor to detailed analysis.
Starting with COVID-19, I provide examples to sketch what it means for
public health, and in particular infectious disease, to pose a threat to the
security of individuals and communities that lends itself to the war meta-
phor: threat, mobilization of resources, high stakes decision-making, and
the role of social institutions in security. I then turn to the primary critique
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of the war metaphor, grounded in securitization theory. This theory claims
that, at best, the war metaphor inadvertently places an existential finger on
priority setting in health, and at worst is a mere performance that serves
vested interests. [ ultimately reject this critique of securitization, or at least
its normative instantiation. I argue instead that the critique shows why
the war metaphor, and its instantiation in public health norms and poli-
cies, needs to be deeply examined in the context of ethical and political-
philosophical theories about state power.

What follows in chapter 3 connects the war metaphor to public health.
The most obvious way, I argue, is through the orthodox view of public health
ethics. I articulate this view in detail and describe how it tracks important
elements of the war metaphor. The debate between critics and supporters of
this partly securitized version of public health ethics is instructive in under-
standing the war metaphor in ethical and political-philosophical terms. I
argue that the most compelling argument for securitized public health eth-
ics is the strong connection between the orthodox view and just war the-
ory, the millennia-old theory of the justification for going to and killing in
war. I show how this connection manifests and determines that a first step
in a theory of just health security, or securitized public health, is justifying
public health as appropriately the function of a nation-state.

Establishing this justification is the focus of chapter 4. I argue for an
impersonal account of disease as the appropriate target of public health insti-
tutions, in which the appropriate “enemy” is the causative agent of disease
itself, but not the victim of that disease. I compare this account to theories
of noncombatant immunity in military ethics and show how both accounts
provide a view to (a) the appropriate risks innocent people may be exposed
to in responding to a threat, (b) the kinds of liability the state and its prox-
ies must assume for the purpose of responding to a public health threat,
and (c) our obligations to avoid the material conditions that lead to public
health emergencies.

Chapter S then focuses on the appropriate institutional home for public
health. Beginning with a reflection on the degree to which federalism has
largely undermined the response effort to COVID-19 in the US, I argue that a
critical step in health security is to establish public health not as a function of
government simpliciter, but of the highest authoritative form of governance
available to us—in this case, the nation-state. I then examine three broad
political-philosophical theories: libertarianism, liberal contract theories
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(with a focus on the work of John Rawls), and utilitarianism. After discuss-
ing their limits and earlier attempts at plural theories of public health eth-
ics, I argue a central problem in justifying a robust public health state is a
deep pluralism around what kinds of values are important. I then turn to
Michael Moehler’s recent contractarian account of a minimal moral state
and show how even this account of political philosophy from pure instru-
mental reason can provide a justification for a robust public health state,
albeit one that at times must override individual rights or interests in the
service of collective welfare. I sketch some limits of this account to return to
at the end of the book: in particular, questions about legitimacy, authority,
and assurance in contemporary states.

Chapter 6 concerns the declaration of public health emergency. Starting
at the declaration of COVID-19 as a PHEIC and working backward, I argue
that a central gap in public health ethics is a lack of systematic treatment
of public health emergencies as distinct phenomena from “public health
peace.” 1 show why this gap explains some of the justified critiques from
chapter 3 against the orthodox view and then offer a framework for declaring
a public health emergency ethically. This framework explains why we ought
not to use forced quarantine or other measures in nonemergent but serious
public health events such as bad flu seasons, and thus generate a normative
regime that can successfully conceive of rights-respecting public health dur-
ing “peacetime,” while accommodating rare emergency cases in which rights
might be justifiably infringed upon for community safety. I then expand on
the previous chapter’s account of necessity and last resort as a component
of this declaration framework as informing duties of states prior to emer-
gencies. I turn finally to an obvious objection—that this framework unduly
constrains public health practice—and examine it through the lens of the
military ethics debates around the use of force short of war, and of supreme
emergency.

Chapter 7 addresses the classic public health ethics issue of the use of
“liberty limiting measures” including surveillance, measures that increase
social distance, mandatory vaccinations, and quarantine. After recapitulat-
ing the important move of the previous chapter—the normative signifi-
cance of a public health emergency—I argue that while public health ethics
has often conceived of these measures in piecewise terms, a robust, securi-
tized public health ethics will conceive of portfolios of options that include
the imposition of serious liability on the state in the accomplishment of
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its goals. This arises from the stronger form of rights protections outlined
in chapter 4, and the noncombatant analogy in chapter 5, which makes
demands on states and their proxies in the achievement of their goals. I use
as my example the now-ubiquitous “social distancing” measures applied
during COVID-19 and show how even if we believe some kind of social
distancing measures are justified, the liability required under the necessity
condition of securitized public health obligates the state to provide robust
supportive provisions.

In chapter 8, I consider the “front lines” of a public health crisis. Begin-
ning with the astonishingly recent development in health security that seri-
ously considers individuals in nonhealth service positions as “essential,” and
the moral implications of that in the context of the COVID-19 pandemic, I
turn to an account of the responsibilities and roles of different institutional
actors during a crisis. I argue that professionalized public health and medi-
cal services do in fact incur some liability in the service of defending society
against public health threats. This liability is far from unlimited, but it is
less sensitive to negative popular reactions against public health measures
than might be initially presumed. I then turn to what I consider one of
the critical elements of public health response: leadership. I argue, using the
example of COVID-19, that leadership is not merely a set of personal quali-
ties in an individual, but a normative claim about the role a person has
in an institution of public health. Leadership emerges from—and in turn
should inform the structure of—public health institutions, and I show how
US leadership is incomplete even on the best of days, as judged not from
the individuals in power but the lines (or lack of lines) of power and com-
munication that beset the US Public Health Service. I conclude with a brief
comment on the limits of that power and the role of conscientious objec-
tion and disobedience in public health.

Chapter 9 rounds out the basic argument of the book with a view to
“public health peace.” I argue that a central implication of securitized public
health is not “war,” but rather that war should be seen as the unfortunate
and, by the demands of justice, rare exception to a state of peace. I then
inquire as to what this peace might mean. I do so through the lens of what
the public health state should look like outside of the crisis, focusing on
funding and the distribution of resources and priorities. I then turn to the
transition from war back to peace in public health, with a look at repara-
tion, rebuilding, and accountability of actors during the crisis.
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The final chapter is policy focused and asks the question “so what?”
This chapter is a series of reflections on the state of health security as one
of its practitioners, informed by the findings of this book. I present three
narrative visions—stories of what a consequence of this work might be if
taken seriously, for interested parties. The first vision is titled “Health Hawks,
War Doves” and considers what an ambitious and comprehensive view of
changing public health practice might look like. I do not attempt to estimate
the actual size of the lift here, but I am clear on the contours of just how
demanding this revolution might be. The second vision is titled “Business
as Usual, with a Twist” and considers what the most modest view of this
book’s prescriptions might entail with a focus on chapters 8 and 9—which
I consider the book’s easiest lifts. The final vision attempts to wrestle with
a persistent concern foreshadowed in this book—that the authority of the
public health state might be unsalvageable. Titled “The Breakdown,” I con-
sider what a reader who is (as I am at times) deeply skeptical about the
possibility that the nation-state can deliver on the demands of justice, and
truly protect the public’s health, might do about health security. I conclude
with a comment on the relative compatibility of these visions.
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2 The War Metaphor

The war metaphor is ubiquitous. It frames policy documents, international
statements, scholarship, news, and opinion. In COVID-19, the “invisible
enemy”' that was SARS-CoV-2 threatened the “[physician, nurse, and sci-
entist] heroes on the front lines”” of healthcare and required “mobilizing
against COVID"® including a “Manhattan Project for COVID”* to “defeat”®
the virus over a “long war.”®

There are other books on the role of military metaphors in a variety
of settings. There are books about their relation to specific diseases, what
they do to people and institutions, and the consequences of those actions.
What I want to start with, however, is the idea that war metaphor is at its
heart a series of choices about who counts (physicians and nurses) and who
doesn’t (non-“heroic” personnel such as low-paid service workers), what
people really think about the reality of waging war (an epic struggle, rather
than boredom punctuated by death), and what people who think about
health security care about (arguably, not rocking the political boat even if it
means forgoing meaningful change).

For a tight, interesting version of this phenomenon, we can look to Peter
Daszak of the Eco Health Alliance. Speaking to the New York Times about the

search for future pandemic diseases, Daszak said:
We don’t think twice about the cost of protecting against terrorism. We go out
there, we listen to the whispers, we send out the drones—we have a whole array
of approaches. We need to start thinking about pandemics the same way.”
There’s a lot to unpack here. First, we certainly do think twice about the
cost of protecting against terrorism: many, many people care deeply about
the cost and ultimate effectiveness of US and global counterterrorism,
including relative spending compared to other important social goods such
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as public health. And typically, the forgotten costs of counterterrorism
include civilians in foreign theaters injured or killed by operations, includ-
ing when we “send out the drones.” It isn’t clear that Daszak thinks the War
on Terror is justified, but the effect is to endorse it as a template on which
to build responses to global public health crises: a cruel irony given that the
US, and its allies, have almost certainly lost that war.

The purpose of this chapter is to build out and describe the relation-
ship between public and national security with an eye toward a normative
argument in future chapters. That is, I show not just that there are parallels
between war and disease, but that these parallels can inform how we should
act in public health crises.

First, I address the obvious concern that securitizing health—turning
health into a security issue—is at best a mistake, and at worst an intentional
move to capture health under the rubric of national security, with all the
perils that entails. Securitization theory is a broad landscape of theories,
and I deal here with those elements that speak against any further compari-
son between health and armed conflict.

Next, I outline a series of properties that communicable diseases can pos-
sess that makes the comparison between health and security so apt. These
are (1) the presence of a threat to a large number of individuals in soci-
ety, and/or the continuity of society itself; (2) the requirement to mobilize
against that threat being fulfilled best or only by the state; and (3) that
mobilization requiring particularly weighty decisions—surrounding Kkill-
ing or otherwise severely limiting the life plans of individuals—to fulfill its
aims. These provide a pro tanto reason to accept the idea of health security,
though the details have to be filled out.

I conclude by examining one method by Rita Floyd, which is to consider
a “just securitization” of health in certain cases.® I argue that this fails on a
key count, which is that Floyd considers securitization a transient affair in
which things come to, and cease to be, security issues. I contend that this
is a mistake in the case of public health, because (1) the issue here is not
strictly security, but a set of principles which public health may hold in
common with security; and (2) even if public health is a national security
issue explicitly, it can never be “desecuritized.”
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Securitization

A central criticism of health security is securitization theory and begins
with the pragmatics of language. Securitization theory is concerned with
speech acts that frame something as a security issue:’ while there are a num-
ber of distinct traditions in this theory,' the branch that deals most with
the pragmatic critique of the war metaphor is the work of Barry Buzan, Ole
Weever, and Jaap de Wilde. Securitization, they hold, casts a particular issue
as a “security issue” that is distinct from normal political or policy concerns
by using the language of security, threats, and vulnerabilities “staged as
existential threats to a referent object by a securitizing actor who thereby
generates endorsement of emergency measures beyond rules that would
otherwise bind.”"" Put another way, securitization is the process by which
people use the language of national security to convince each other that an
issue is a threat, a critical issue for policy and politics, and one that requires
expanded power and authority to address."

Securitization theory typically is not an account of what security ought
to be but rather a description and critique of the process by which things
come to be seen as security issues."”® The process described has its analogue
in the works of J. L. Austin, whose work described three elements to speech:

* Locution: the propositional content of the act, i.e., what the words mean;

* Illocution: what kind of act it is (e.g., warning, questioning);
*  Perlocution: what kind of effects the act has."*

Securitization is clearly concerned with the perlocution of security lan-
guage: what happens when you use words to describe something in the lan-
guage of security. But securitization theorists are also, I suspect, concerned
with illocution. The war metaphor, among other things, is a warning to an
audience. While the result is particularly important, the form of the message
surely matters as well. The perlocution is that we are persuaded to treat health
as a security issue; the illocution is that we are warned or urged to do so."

Not all writers on securitization theory consider securitizing health to be

negative overall.'®

At its most stark, however, the pragmatic critique of treat-
ing health as a security issue is more or less propagandistic. That is, securitiza-
tion is the process by which security risks are created through the language of
security. This process is rarely, maybe never, analytic: there is no principled

reason why the issues we label health security ought to be thought of as
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security issues. Rather, the effect of the speech act itself is the process of cre-
ating agreement, justified or not, that health is a security issue."”

Lorna Weir has documented the rise of the language of “(global) health
security” as an act of securitization beginning in the 1990s with Canadian
and US efforts to define, and then incorporate into global governance, the
concept of “emerging infectious diseases” and then “render WHO respon-
sible for preventing the international transmission of emerging infec-
tious diseases.”'® Through the early 2000s, this became a task to which
WHO, driven by what Weir identifies as the interests of the Global North,
responded by outlining a system of disease surveillance and control they
termed the “world on alert,” a metaphor explicitly tying health to secu-
rity. It ultimately dovetailed with ongoing efforts to update the IHR, and
after the terrorist attacks of September 2001 became explicitly wrapped up
in responding to chemical, biological, radiological, and nuclear attacks.
These two factors, among others, led to proposed drafts of IHR that explic-
itly favored a “threat-defense” conception of public health, and one that
focused not on responding to endemic disease but on emerging diseases
that crossed international borders. In particular, Weir rightly identifies the
use of the language of threat as the language of security, rather than public
health conceptions of risk."

Another account of the securitization of health comes from Colin McInnes
and Kelley Lee, who note that while diseases have crossed territorial bor-
ders since antiquity, their successful move into the realm of foreign policy has
been achieved only recently. They identify two causes for the move in pre-
dominantly Western circles: the HIV/AIDS epidemic as indicative of novel
disease threats to national interests, and fears of bioterrorism. They argue
that while this has successfully connected the domains of public health
and national security, this connection is in practice largely unidirectional,
favoring health issues that threaten the interests of the rich, privileged
economies that pioneered the securitization of health—a rhetorical move
that applied national security concerns to public health institutions but
not the other way around. They note, however, that foreign policy issues
such as national stability and transnational criminal activity have not been
singled out for their public health impacts, given the burgeoning overdose
epidemic in North America at the time of their publication.?

Both these accounts reveal reasons to accept part of the securitization
critique. First, Weir’s account notes the idiosyncrasy of WHO using what we
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can take to be a war metaphor (“world on alert”) and the language of secu-
rity (“threat-defense”) as a rhetorical move to generate political cachet in
the international governance landscape. McInnes and Lee note that a con-
cern about securitization is that it risks replacing the logic of public health
with national security rather than linking (and, we might hope, reconcil-
ing) the two. Indeed, Weir notes that the introduction of the threat-defense
conception received considerable pushback from states in the Global South,
of which the most forceful is the so-called Montevideo Document produced
by the governments of Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador,
Paraguay, Peru, Uruguay, and Venezuela.”' That document noted that

We propose to replace the concept of threat with risk throughout the document,
especially in the definition of a public health emergency of international concern (PHEIC).

We support the definition of public health risk presented in the Proposal by the
Chair and we justify the use of this broader concept which is more adequately
suited to public health purposes.?*

The Montevideo Document rejects the use of “threat” precisely because of
its perceived ill fit with the aims of public health. Interestingly, over the
next decade the attitudes of roughly half of these actors would begin to
change, as Argentina Chile, Colombia, Paraguay and Peru would ultimately
join the Global Health Security Agenda, arguably the first explicitly “health
security” multinational agreement.

Amanda Moodie and colleagues, in their recent survey of health security,
identify three major assumptions that health security practitioners make in
choosing to identify health as a security issue:

1. Securitising health generates resources for responding to severe disease
outbreaks.

2. Securitisation fosters multilateral cooperation on public health problems.

3. Synergy between national security and public health communities is
necessary for rapid responses.*

They note, however, that none of these assumptions hold, and in fact
often the practice of labeling a health issue one of security backfires, creat-
ing the opposite result to those assumed. Here, I describe how this arises.

First, consider briefly the United States’ categorization of Ebola virus dis-
ease as a health security threat in the United States. This entailed, among
other things, a large amount of basic and applied scientific research into
medical countermeasures to treat Ebola virus disease; the stockpiling of
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resources to respond to the disease; and the generation of policy and legal
tools to deal with the disease as a security threat, from surveillance efforts
to restricting access to samples of ebolavirus under the Federal Select Agent
Program.** Yet the background to this is that the United States saw the
beginnings of the collapse of confidence in vaccinations and the resurgence
of previously controlled diseases such as measles,” the continued tragedy
of the HIV/AIDS epidemic left to fester in the 1980s, and the current over-
dose epidemic catastrophe. While Ebola virus disease is a public health con-
cern, it is largely not one in the US.

Second, not only does its status as a national security threat likely not serve
Americans, the national priorities of the US and other developed nations in
ensuring their own safety against a disease that has caused fewer than a dozen
deaths in the developed world since 1974 may also have come at the cost of
the public health of nations that are vulnerable to Ebola virus disease as funds
were directed toward securitized diseases, while more common diseases with
much higher absolute mortality and morbidity remained underfunded.
Even when low- and middle-income countries have attempted to engage
in their own public health measures, security may frustrate this indigenous
capacity: for example, the UK has been accused of using national security
legislation to prevent Western African communities from accessing their
own blood for viral samples of Ebola virus disease for use in conducting
research to prepare for future pandemics.*

This last problem dovetails with the second concern Moodie and col-
leagues raise: multilateral cooperation. By and large, the rise of health security
has failed to make the world safer from infectious disease. This is primarily
because while some progress has been made in limited areas, overall founda-
tions of global health remain very weak. Funding for WHO, for example,
remains incredibly low relative to the needs of global health. The global
patent system currently stymies the creation of large amounts of vaccines
and medical countermeasures under the assertion by developed nations that
itis necessary to promote “innovation”—innovation that developing nations
can never afford. And those resources developing nations often do have
in abundance—samples of either pathogens or of plants and animals that
may be reservoirs of protein and other small molecules that inspire medical
innovation—are frustrated as developed countries refrain from supporting
international instruments that would allow them to fund their economies
and public health systems using the profits from access to natural materials.”’
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The third and final issue is most stark, and amply demonstrated through
the long use of not international but domestic security as an arm of public
health. The use of policing as a framework for public health has its own
considerable and ugly history. Perhaps best-known outside of medical his-
tory, the rise of criminalized approaches to people living with HIV/AIDS
led to a number of pernicious effects. First, laws criminalizing the trans-
mission of HIV/AIDS or failure to disclose a person’s status backfired, lead-
ing to increased suppression of HIV/AIDS awareness and education and an
uptick in cases. Moreover, it had distinct gendered effects through the crimi-
nalization of women with HIV/AIDS subject to sexual violence in case their
attacker contracted the disease.?® In more recent times, the use of criminal
justice institutions to address the ongoing overdose epidemic has failed
to stem the rate of overdoses, and the use of prisons to house individuals
experiencing substance abuse disorder has exacerbated suffering and death
without any proportionate benefits.”

The last twenty years of international security have not helped things.
Weir notes that the negotiation of securitized language in IHR occurred dur-
ing the beginnings of the war in Iraq, and member states raised concerns
that use of IHR to investigate alleged uses of chemical, biological, radio-
logical, and nuclear agents could manifest in pernicious ways, including
espionage.* This concern may have been particularly incisive given both
the status of the evidence used to justify the war in Iraq and the technical
dominance at the time of the US CDC, which situated it as (at least in the
eyes of some state parties) the operational arm of WHO.*' The war metaphor
is off to a shaky start in part because of the history and character of wars
past. To return to Daszak’s comment at the beginning of this chapter: if the
War on Terror is the model, it is perhaps the worst model we could choose.

The Strength of the Comparison

Securitization theory presents a significant challenge to health security.
The critique is largely descriptive, asking “how have people used securitized
health and to what effect?” But there are two other ways we might interro-
gate the war metaphor. The first is to ask, “what kinds of concepts might
the war metaphor describe?” The more important sense in which we might
interrogate the war metaphor is analytic or ameliorative. By this, I mean we
can ask the question “To what goal should the concept in question aim?”**
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Securitization theory will claim, and rightly, that the war metaphor is socially
constructed. But if this is so, then we can inquire into what point there is
in keeping such a construction around, and if there are points to which we
could apply a concept like the war metaphor in order to do productive work.

The first of these alternate methods of inquiry is my method in this chap-
ter. The study of war as a metaphor in health is hardly new. Susan Sontag’s
work AIDS and Its Metaphors is the iconic view of this area, in which Son-
tag describes efforts to reduce mortality from a given disease are called “a
fight . . . a war.”*® There are many relationships between armed conflict and
health (including medical and biological) concepts, and I won’t deal with
them all. I set aside, first, the work of actual intelligence and military agen-
cies in responding to pandemic disease, such as the warnings of the danger
of COVID-19 given to the US government by its intelligence community that
went unheeded.* That is, I am not interested in health security merely as
health work done by security forces. There may be an argument for using the
armed forces in this way, but that is not my project here.

Some biological comparisons, I only deal with in passing, such as the
description of patients—especially cancer patients—as “fighting” their dis-
ease, which may be interwoven with normative judgements about people’s
deservingness of their condition.*® And I will largely ignore the use of military
metaphors in describing biological processes, such as Ed Yong's use of T-cells
and B-cells that remain after an infection as “veterans of the COVID-19 war
of 2020, bunkered within your organs and patrolling your bloodstream.”*®

Rather, my focus on the war metaphor is an entry into interrogating how
ideas about national security might inform public health ethics. The war
metaphor describes three things:

1. the scale of the threat of infectious disease (or a particular outbreak) as
similar to the threats that motivate armed conflict, cashed out in terms of
+ the harm they cause;
+ the psychological effects they elicit;
+ as a threat to national sovereignty, community integrity, or social

function;

2. the mobilization required to respond to that threat as similar to that
required by war, and its locus in a social institution;

3. the kinds of decisions that institution may be required to make in virtue
of the exigent circumstances presented by the threat.
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It is the ultimate mission of this book to determine a principled founda-
tion for these things the war metaphor describes, and examine their prescrip-
tions and probe their limits. Here I sketch out the features of each arm of the
war metaphor to connect the ethical and political-philosophical features of
public health, through this analogy, to the same features of military eth-
ics. This will motivate further examination of the justification for the use of
political power and force, broadly construed, to achieve public health aims.

Threat

In the previous chapter, I noted that President Trump invoked the war met-
aphor to advance a narrative of self-sacrifice during COVID-19.% It is not
clear that this is the first American use of the war metaphor during COVID-
19, but it is perhaps one of the strongest and most public instantiations of it
in the early phases of the pandemic, at a time when US cases were still mea-
sured in the hundreds and there seemed a possibility of “winning” the war.

Other leaders echoed the use of wartime metaphors. In her address to
the nation, Queen Elizabeth II recalled the blitz of 1940, saying, “today,
once again, many will feel a painful sense of separation from their loved
ones,” referring to the social distancing measures enforced on the country,
“but . . . know, deep down, that it is the right thing to do.”* This depiction
of COVID-19, and the measures required to address it, as analogous to the
threat of Nazi invasion, frame the pandemic in terms of wartime threats
to individuals and communities. The Queen even invoked Vera Lynn’s
anthem, We’ll Meet Again, in her speech, further coupling World War II to
COVID-19 as equivalent moments in history.

Greg Koblentz and Michael Hunzeker referred to COVID-19 as an “adver-
sary” capable of removing a US Navy aircraft carrier from service for the first
time since World War I1.* They noted that the threat of the disease could
undermine US military readiness through attrition from illness, or through
the need to redeploy units to the homeland to assist in maintaining public
infrastructure. But they also argued that historically, pandemics have been
more deadly than war in terms of the number of lives they claim, and that
if unchecked, COVID could kill more Americans than the combined death
toll of post-World War conflicts.

Koblentz and Hunzeker unknowingly echoed the context framing the
Tuskegee syphilis study. That work was begun due to ongoing concerns
that, among other strategic issues, the emergence of syphilis outbreaks in
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the US armed forces could render troops unfit for duty, compromising US
force strength. Resolving that concern would ultimately be the responsibil-
ity of the US Public Health Service (PHS) and US Surgeon General, who
exploited African American men as a model for other populations on the
racist belief that treatments for syphilis were not effective on “promiscu-
ous” African Americans, who would thus not be harmed by their absence.*
It's extremely doubtful Koblentz and Hunzeker intended this comparison
but, as securitization theorists note, their unwitting connection to the dark
history of the US PHS is not unexpected: a key effect of securitization is
using the language of security to justify otherwise extraordinary or imper-
missible acts.

These uses reveal three separate senses in which disease poses a threat,
and how that motivates comparisons to war. First, disease and war both Kkill,
and appear to kill indiscriminately, arbitrarily, and capaciously. Michael
Walzer, in introducing the “crime of war” in his foundational Just and Unjust
Wars, notes that the basic and easy answer behind why war is wrong is sim-
ply that “people get killed, and often in large number. War is hell.”*' So too,
then, is disease: in her Pale Rider, Laura Spinney describes the effects of the
1918 H1IN1 influenza outbreak, mistakenly named “Spanish flu,” and asks:

How could you explain the randomness with which the disease selected its vic-
tims, if not as the work of a vengeful or vindictive force? Yes, the young and firm
were in the firing line. But why was one village decimated, while a neighboring
one got away relatively unscathed? Why did one branch of a family survive, while
a parallel one was snuffed out? In 1918 this apparent lottery was inexplicable, and
it left people profoundly disturbed.*

Disease, and infectious disease in particular, threatens human life and
well-being on a grand scale. While estimates of the total number of dead
vary greatly, World War II resulted in somewhere between 35 and 80 mil-
lion deaths; the 1918 H1N1 influenza outbreak is estimated to have killed
between 50 and 100 million people.** The worst single disease epidemic in
human history then is equivalent, in lives lost, to one of the worst armed
conflicts in human history. Smallpox, over the course of the twentieth cen-
tury before its eradication in 1980, is estimated to have killed half a billion
people—more than all wars of the same century.**

However, loss of life doesn’t seem motivate the war metaphor by itself.
Influenza claims between 12,000 and 60,000 American lives annually,* of
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an order similar to US casualties in Vietnam, at roughly 52,000.* However,
we typically do not think of a “war on flu” in the same way we have spoken
about the war on COVID-19. Even though the pandemic is much larger in
terms of its death toll, seasonal influenza is a persistent enemy that we con-
sistently fail to repel. Or so the war metaphor might suggest.

One reason we might not consider influenza an annual Vietnam is that
influenza is not a discrete event, but a series of repeat outbreaks of differ-
ent kinds. This claim falls short, however, given other sources of mortality
such as cancer. President Nixon declared “war on cancer” in 1971 with the
signing of the National Cancer Act, mobilizing the National Cancer Institute
and creating the National Cancer Advisory Board, against a “disease” with a
diverse series of etiologies and biological differences. The war on cancer has
continued through the twenty-first century, and the incorporation of parallel
metaphors such as the “cancer moonshot”—which, for those familiar with
the history of the space race, know is just as militant—in more recent phases
of the war. But while cancer kills hundreds of thousands of Americans per
year, and even if we granted its singular nature in that “war,” we don't see
the war on heart disease or medical error, which cause similar rates of death
per year."

One possibility is that like other security threats, there is a set of events,
actors, and circumstances that make us unsafe, and another set that makes
us feel unsafe.*® Not all of the former belong to the latter, a disjunction with
important consequences. Writing in May 2020, Shad Thielman noted that
by April, COVID-19 had killed the same number of people as the reported
total number of Americans who died in Vietnam. Thielman’s article con-
cerns American reactions and mourning to a protracted and unjust event
that resulted in the deaths of tens of thousands of Americans. Arguably, the
country is as divided about the appropriate response of the US government
to COVID-19 as it was to Vietnam, but Thielman points to the psycho-
logical impact of COVID as parallel to that of the war, albeit leading us
there through mention of the specific number of casualties—the number
of which is now in excess of any war but World War II. In contrast, fears
of highly pathogenic avian influenza H5N1 led to 2005 appropriations by
the US Congress that, by 2012, meant the US allocating $13 million per
case of the virus in humans worldwide, an astonishing amount of money
compared to the amount it spends on basic healthcare on each American.*’
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Mobilization

Another important sense in which the war metaphor applies is the mobili-
zation of resources required to counter a threat. At times, this aspect of the
metaphor is only skin deep, such as the offhanded reference in Nature to
scientists “redeploying to fight coronavirus,” referencing the reallocation of
scientific labor from non-COVID research tasks to both research and devel-
opment, and testing patient samples for the virus.*® James Hamblin, writ-
ing in The Atlantic, described the allocation decisions made by healthcare
workers around expertise and equipment as similar to those experienced in
natural disaster or war, stating that while “widespread rationing by health-
care providers is unprecedented in the modern history of the United States,
it is constantly happening around the world”*'—ignoring, perversely, that
rationing is widespread for many millions of Americans who lack access to
adequate healthcare outside of a pandemic, and have to routinely allocate
choices between care and other necessities.

On April 5, 2020, then US Surgeon General Jerome Adams entered the fray
of military metaphors. During a period in which states were pleading with
the federal government for access to medical equipment and testing supplies,
Adams claimed that the pandemic represented a “Pear]l Harbor moment,” uti-
lizing the Rosie the Riveter slogan “We Can Do It!” However, the comments
were met with condemnation from state governors around the country, who
noted among other things that World War II was a period of federal, rather
than individual state mobilization.*?

But the metaphor became much more literal. On April 6, US Representa-
tives Susan Brooks (R-IN) and Ami Bera (D-CA) forwarded a proposal for a
“COVID-19 Response Corps” to help stop the pandemic. The proposal was
based on earlier work by the Center for Strategic and International Studies,
which suggested the development of a “US Global Health Crises Response
Corps” to strengthen and maintain US health security beyond what was
considered a boom-and-bust cycle of preparedness measures.*® The Response
Corps, they argued, could be overseen by the Federal Emergency Manage-
ment Agency in collaboration with the US CDC and PHS. While Senate Dem-
ocrats enacted a bill to expand national service programs to respond to the
pandemic, this bill was stuck in the Senate Finance committee. The name,
however, appears to have gained some traction, used by the CDC Founda-
tion,** Boston University,> and North Carolina state government.*
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Mobilization in the war metaphor relies on the connection between the
industrial nature of war, and modern war in particular; and the resources
required to address a critical public health need, particularly a public health
emergency. Public health is not cheap. Even though the adage that an
ounce of prevention is worth a pound of cure definitely applies in public
health, it is still costly. This cost, unlike the slick adverts of military power
around the world, is largely invisible to the population.

It is not the mere cost of public health that ties together the mobiliza-
tion aspect of the war metaphor. The political economy of public health
means firms®” have very little incentive to act individually to promote pub-
lic health. In some cases, public health may even be a barrier to profit maxi-
mization in nonemergent contexts.”® That is, precisely because an ounce
of prevention is worth a pound of cure, the treatment of disease can be
more profitable than its prevention in environments where medicine is still
wholly or predominantly a profit-making entity.

Critical accounts of national security may further hold up a profit motive
in war as undesirable® and/or unethical.®® In a similar vein we might think
that one of the strong connections between war and public health is that
the incentives that drive response should be if not wholly, then substantially
removed from individual profit motives. This is obviously not the case in
practice—this book was written a few miles from Raytheon!—but remains a
significant normative concern with which we must wrestle.

Even absent disincentives, coordination remains an issue. Public health
events, like armed conflict, are often geographically broad and logistically
burdensome. Substate actors may lack the power, resources, or incentives
to act on a scale that actually addresses a public health need, particularly in
emergent cases. One of the reasons the nation-state might have claim over
public health within its borders is that there aren’t other actors that have the
incentive or the capacity to coordinate activities over the appropriate geo-
graphic range and population. In the US this problem is particularly acute,
where fifty separate states can act autonomously without any overarching
coordinating principle against a given outbreak. Public health is also a global
phenomenon over which nations should have aligned interests, so this need
for authority might conceivably even need to be global or at least multilateral.

Coordination problems have been a source of inspiration and criticism
during the COVID-19 crisis. In March, President Trump used the Defense
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Production Act (DPA) to press General Motors into the production of ven-
tilators for use on critically ill COVID-19 patients. Designed to mobilize
industrial and infrastructural resources during armed conflict, DPA has been
promoted by former members of the US National Security Council and FEMA
as a means to secure the necessary human and resource capital to address the
ongoing pandemic.®’ However, Jared Brown notes that DPA’s use during the
2009 H1IN1 influenza outbreak underscored the need for reform of DPA
to adequately handle pandemic disease and other threats to public health.**
Despite this need, the ability to reform DPA has been hampered by its sta-
tus as a political football, including conspiracy theories circulated during the
Obama administration about the then-president’s intentions to “seize control
of the economy,” made by a range of right-wing figures from Congresswoman
Kay Granger,” Jim Powell of the Cato Institute,** to InfoWars host Alex Jones,
among others.*® Mobilization, like threat, is thus connected to broader nor-
mative appeals around public health and its relation to state power.

Mobilization ties to security because the kinds of threats that fall under
the rubric of national security are typically those with very high costs.
Because individual actors may be unable or unwilling to respond, some kind
of response by the state may be warranted. This may include the state com-
pelling private entities to reallocate resources to respond to a public health
crisis, compelling public citizens to maintain social distance and break the
chain of transmission, or repurposing government funds through executive
power to fund a response effort. This kind of mobilization parallels what
we imagine is required to repel adversaries in armed conflict.*® There are pub-
lic health mirrors to defense production, conscription, censorship, and war
bonds.

High-Stakes Decisions

The third sense of military metaphor is in the decisions required of individu-
als and communities in responding to a threat. War is a situation in which
authorities and individual soldiers must make extraordinary, even seemingly
impossible decisions. Part of the impetus for just war theory is that the “crime
of war” is so extreme that it may only be pursued for a just cause. Killing is
almost always wrong, and so exigent circumstances are warranted to engage
in individual killing in war, much less the industrial or automated carnage
of modern war.
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The logic of military decision-making emerged during COVID-19. Tom
Frieden, the former director of the US CDC, wrote in March 2020 that Amer-
ica faced “a long war ahead” in fighting COVID-19. Frieden’s use of the meta-
phor drew parallels between the strategies of waging war and responding to
COVID-19. He used it, in particular, to critique the newly imposed shutdown
orders around the country, claiming “strategy is important. The leading con-
cept, now remarkably widely understood, is flattening the curve. This is an
important tactic to protect patients and health care workers from a surge
that can overwhelm our hospitals, increase death rates and put health care
workers’ lives at risk. But it is not a strategy.”®” Frieden’s conclusion was that
then-new social distancing measures enacted by the United States were not
sufficient to ultimately deal with the pandemic in the long term but needed
to adapt.

Frieden’s comments emerged from a melee of war metaphors. Richard
Danzig and Marc Lipsitch invoked the “long war” some two days before Frie-
den, laying out a plan to deal with the “surprise attack” of COVID-19: mini-
mizing errors and uncertainties and maximizing confidence in judgments
about recovery and immunity to the disease, meeting healthcare demand for
COVID-19 patients over a long period of social distancing, protecting critical
infrastructure that might be impacted by the pandemic, holding national
elections during the pandemic, and addressing the long-term challenges for
school-age children. Their central message was that the US would “[win] the
war against COVID-19 as we have won other wars: by treating it as both an
emergency and a long-term challenge.”®® It’s not clear precisely what other
wars they were referring to, if any, but the emphasis they placed on the ten-
sion between emergent response and long-term challenges will reappear in
later chapters.

Micha Zenko used the war metaphor as a device of criticism against the
Trump administration.” Zenko described COVID-19 as a “strategic sur-
prise,” which for nonnational security readers is a term of art that describes
an event or development against which a nation-state is unprepared, and
thus results in a sudden defeat or very high cost to repel. It is used typi-
cally to describe developments by other human actors, but dovetails with
more recent concerns in the national security community about the role
the changing natural environment, including emerging infectious diseases
or climate change, may play in threats to US national security.”’ Zenko’s
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articulation of COVID-19 as a strategic surprise does not necessarily mean
it was unexpected, but rather that it is an artifact of the lack of institutional
readiness we would expect in national security.

Both war and public health emergencies involve high-stakes decision-
making. A classic high-stakes decision in war is how much risk to impose on
noncombatants when pursuing operations.”' If we take the killing of inno-
cents to be impermissible on its face, and that the ends of war require us to
leave open the way to return to civilian peacetime, we might think civilians
cannot be attacked at any time. But the uncertainty of war, and proximity
to civilian centers, means that noncombatants will ultimately be placed in
harm’s way. Deciding if, when, and how it is permissible to put noncomba-
tants at risk is a difficult decision, raising questions about both the propor-
tionality of the use of force in war, and its necessity.””

In the early days of the pandemic, a high-stakes decision that received
considerable attention was the two-week quarantine of passengers on the
Diamond Princess, a cruise ship docked at Yokohama.” Quarantine is a proto-
typical “liberty-limiting measure” in which the rights of individuals exposed
to a virus but not yet ill are subverted by an authority in order to contain
an infectious disease outbreak. In public health ethics and modern American
health law, the justification for quarantine loosely parallels that of killing in
war: proportionality, necessity, and the least infringing measure (in lieu of
the “last resort” condition of going to war).”*

Decision-making becomes particularly salient when considering the alloca-
tion of scarce resources.”> While the lay public may have only discovered this
problem when media began reporting on ventilator shortages in hospitals,
particularly in Italy in the early phases of the pandemic,”® the issue of allocat-
ing ventilators during public health emergencies and mass casualty events is
a commonly discussed bioethical problem that received considerable atten-
tion since 2001.”7 As a general class of bioethical issues, allocation problems
are some of the first encountered by bioethicists with Rescher’s 1969 article
“The Allocation of Exotic Medical Lifesaving Therapy,”’® and the Seattle “God
Squad” that presided over the allocation of the first hemodialysis units.”” They
are commonplace in the allocation of solid organs, and may arise for oth-
erwise plentiful resources during emergent contexts, such as the ongoing
shortage of hemodialysis units in the context of the Syrian civil war.*

While it has received little to no attention in the context of COVID-19
despite the use of the war metaphor, military medicine has its own logic
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around allocating scarce resources. Here, the logic typically is different than
in civilian contexts. First, a concern in battlefield triage is if a soldier can be
treated on site and returned to duty, or whether their injuries are so exten-
sive that even with treatment they will not be able to fight. Second, doctors
may experience moral tensions between allocating scarce medical resources
to friendly soldiers, and to noncombatants including prisoners of war.
While both groups deserve medical care, tensions may arise when there are
not sufficient medical resources to adequately care for both groups.®’

Just Securitization Theory

The above are three critical areas in which health and security overlap sig-
nificantly. This gives us a reason to take the analogy between health and
security seriously. But what ought we do about that?

One way, suggested recently by Rita Floyd in her The Morality of Security:
A Theory of Just Securitization, would be to treat health security issues as times
when we ought to securitize health, for a time, before returning it to its nor-
mal state. Floyd outlines a theory of just securitization, which follows along
similar lines to the ethics of armed conflict doctrine of just war theory. She
outlines a number of criteria for establishing the just cause for securitizing an
issue, the kinds of conduct we can expect during a period of securitization,
and the process of terminating a securitized state regarding an issue.* Might
we securitize health in the same way?

I think the answer is no, for two reasons. The first and most obvious,
that health security practitioners acknowledge, is that health security does
not end as such. A public health emergency might, but this is not the same
as health ceasing to be a security issue. Floyd’s primary example, following
her previous work, is climate change. We could imagine that at one time
climate change might not be a security issue for many years, even hundreds
or thousands. But health security issues arise, sometimes multiple times,
within generations. They require institutional maintenance and upkeep,
and in fact the lack of these, the “cycle of panic and neglect” is sometimes
attributed to why they arise in the first place.

But I think the second reason why just securitization does not quite work
is that we have not established that Floyd’s stated goal with securitization—
making an issue the province of the national security apparatus of a state—is
what is happening here with health. There are comparisons between health
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and security, to be sure. But whether they actually fall under the same rubric
philosophically, much less institutionally, is another matter. Nothing yet
about these features of health that lend it to security make health a security
issue. This remains an analogy, and like all analogies has its limits. And as I
will make clear, the normative foundations on which health security relies
come apart strongly from those of national security, even if they are both
essential arms of the modern state.

For these reasons, we need something more. What we need is a theory
of public health that operates, at times, in ways that are much like national
security. But we need a theory of how and why that arises, and what form
it should take.

Conclusion

In this chapter, I provided a reason to consider health to be a security issue,
or like one. Following from the description of metaphors around health
security in the previous chapter, I articulated the primary reason against
considering health a security issue, embodied in securitization theory. I
then provided three positive reasons to accept the analogy between health
and security. Finally, I argued why we shouldn’t see health security as mere
(and transient) securitization, but something more comprehensive.

Reasons to accept an analogy, however, don’t make for a set of principles
to govern our conduct. In the next chapter, I examine what I consider to be
the dominant framework in public health ethics, as it applies to crises that
fall under the rubric of health security. I argue that these principles take
us further than a mere analogy and provide us a foundation for thinking
about just health security, informed by the ethics of armed conflict.
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In March of 2020, Texas lieutenant governor Dan Patrick made the some-
what astonishing claim that, rather than endure a complete lockdown in the
face of COVID-19, many people over seventy would be willing to risk con-
tracting the disease so as not to “sacrifice the country.” Given the death rate
of COVID-19 increases precipitously among those in Patrick’s age group, the
only reasonable message was that to protect the country, people over seventy
would have to die. (Of course, at the time, as a white man in the pre-vaccine
US, Patrick would statistically be half as likely to die as an African American
of the same age.)' The trade-off presented looked simple: risk death, or stay
safe at the cost of freedom, or at least freedom as Patrick saw it.

The choice between freedom and safety resulted in a hodgepodge of
responses globally. The United States in particular, it appeared at times, was
committed to giving its citizens the worst of all worlds. COVID-19 is, at the
time of writing, certainly not gone. Social distancing measures had an initial
positive effect, but for a variety of reasons most nations lacked the will and
capacity to maintain this long term, leading to peaks in summer and again
at the end of 2020 and 2021. In the background, the United States Congress
failed to pass meaningful relief for individuals subject to public health mea-
sures, or simply caught in the disruption of the pandemic. Unemployment
peaked at 14.7 percent in April 2020, though this was unevenly distributed:
the leisure and hospitality industry peaking at 39 percent, part-time workers
experiencing unemployment at almost twice the rate of full-time work-
ers, teen unemployment peaking above 30 percent, and racial and gendered
unemployment rates persisting over the first year of the pandemic.> Hospi-
tals canceled and deferred medical procedures, and more individuals stayed
away for fear of the virus. Twelve percent of Americans avoided emergency
care, while 32 percent avoided routine medical care, with unpaid caregivers
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for adults, persons with underlying medical conditions, Blacks, Hispanics,
young adults, and people disabilities disproportionately avoided seeking care
for non-COVID-19 medical needs.? The disruption in trade and employment
created a food crisis globally;* in the United States, 54 million people were
plunged into “food insecurity” with uncertain impacts on their lives and
health long term.’ Domestic violence spiked as survivors, often women, were
suddenly confined at home unable to escape violent intimate partners or fam-
ily members.® Childhood poverty rose 10 percent over two years, according to
UNICEEF, an increase of 100 million children living in multidimensional pov-
erty.” Vaccinations rolled out in 2021 reduced the risk of death from COVID
in some countries, but the rise of escape variants of the disease brought cases,
hospitalizations, and deaths roaring back—in some cases, in record numbers.®

Elsewhere in the world, more coordinated countries met with initial suc-
cess, though some also faltered over the two-year span. In Australia, suc-
cessive lockdowns enforced by police presence in some states appeared to
stem the tide, and the country enjoyed a near-COVID-free life until the end
of 2021 when omicron upended the nation, whose will crumbled amidst
the rapid onset of the variant.” South Korea’s rapid deployment of tests,
masks, and contact tracing made it a model nation in the first year of the
pandemic,'® and while it too would experience high levels of omicron, they
were lower than in other comparable economies, leading to a much slower
pandemic wave and “flattened curve,” to use the parlance of the early stages
of the pandemic. And Vietnam'’s response and early success with the virus
was attributed to, among other things, a long-standing engagement with
public health and infectious disease that was mobilized at the right time, in
the right way by government."'

A full analysis of every public health measure, globally, against COVID, is
well beyond the scope of my inquiry. But what is important to know is that
even when successful, these responses can lead to tragedy, loss, or violation.
And as in war, the “toll” of COVID-19 will likely only ever be represented by
the “direct” casualties, and not in the disruption and chaos that followed.
Even now, it is more common to speak only of deaths or hospitalizations as
the cost of COVID-19, and not, for example, the disability that arises from
long-term sequelae or “long COVID.”"

In the previous chapter I argued that far from being necessarily mere
performance, a comparison between war and health captures important
aspects of public health crises as people experience them. I concluded that
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these aspects lend themselves to a theory of just health security. Fully estab-
lishing the ethical and political-philosophical connection between armed
conflict—the “war” in the war metaphor—and public health is the task of
this chapter. I use the public health ethics framework pioneered by James
Childress and colleagues to make this connection. This framework is not
explicitly militarized, but is a foundational framework in a securitized arm
of public health ethics that became important in the context of bioethics’
turn to catastrophic health risks, such as the use of biological weapons'
or the escape of recombinant organisms from high-containment laborato-
ries."* It is a framework that is important to health security,' shares institu-
tional origins with elements of the field, and thus is a useful starting point
for investigating the possibility of just health security.

In what follows, I describe this “orthodox view,”'®

and argue that while
prominent criticisms of it fail, they reveal problems that prompt a strong
revision of the framework. By looking at the connection between the ortho-
dox view and just war theory, a millennia-old framework for morally justi-
fying acts of war, we can understand the foundations of the orthodox view
in a way that gives credence to its critics and establishes the need for a fairly

radical reform into a more robust theory of just health security.
The Orthodox View

Health security has an analogue in public health ethics. This view, which
I'll refer to as the “orthodox” view, arises from the work of James Childress
and colleagues in their “Public Health Ethics: Mapping the Terrain.”'” This
is obviously not the only work that informs the current state of the art in
public health ethics writ large,'® but it is significant as one of the most cited
and enduring pieces of work in the field. “Mapping the Terrain” lays out a
framework for public health ethics beginning with the observation that in
public ethical decision-making, disagreement on fundamental moral prin-
ciples is almost certain, and it is necessary to articulate principles corre-
sponding to general moral considerations agreed to by most." The list they
arrive at is one that is posited to take into account first the general prefer-
ences of individuals and respect for their autonomy, against the welfare-
focused (and, they argue, paternalistic) aims of public health. The list of
principles they arrive at (table 3.1) include effectiveness, proportionality,
necessity, least infringement, and public justification.*
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Table 3.1
The orthodox view of public health ethics

Principle Description

Effectiveness It is essential to show that infringing one or more general
moral considerations will probably protect public health.

Proportionality It is essential to show that the probable public health benefits
outweigh the infringed general moral considerations—this
condition is sometimes called proportionality.

Necessity Not all effective and proportionate policies are necessary to
realize the public health goal that is sought. The fact that a
policy will infringe a general moral consideration provides a
strong moral reason to seek an alternative strategy that is less
morally troubling.

Least Even when a proposed policy satisfies the first three justi-

infringement ficatory conditions—that is, it is effective, proportionate,
and essential in realizing the goal of public health—public
health agents should seek to minimize the infringement of
general moral considerations.

Public When public health agents believe that one of their actions,

justification practices, or policies infringes one or more general moral
considerations, they also have a responsibility, in our judg-
ment, to explain and justify that infringement, whenever
possible, to the relevant parties, including those affected by
the infringement.

The status of the orthodox view as orthodox is first, the paper—at least as far
as general frameworks for public health ethics go—is one of the most cited
in the field, at around 1,000 citations at the time of writing. While it is not
on a par with, say, The Principles of Biomedical Ethics (of which Childress is
also an author), it is clearly one of the most enduring public health ethics
frameworks in the field to date.

The orthodoxy of this view, however, is even more strongly established
in the way the principles of the framework dovetail with other important
legal and political statements about the use of force, particularly in pub-
lic health. The Model State Health Emergency Preparedness Act (MSHEPA
or Model Act), for example, includes principles of proportionality, neces-
sity, and least infringement that closely align with “Mapping the Terrain.”
Indeed, one of the key architects of the Model Act, Lawrence Gostin, was
also an author of the orthodox view, and it forms the basis for his nor-
mative justification of it.?' It might be that the orthodox view is even an
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outgrowth of the Model Act, given it was developed in October 2001 and
“Mapping the Terrain” would be published late 2002.

Likewise, the IHR restricts activities states may take to control public health
risks, with the general provisions opening by noting that for public health
purposes, states may require travelers, on arrival or departure, to submit to
“a non-invasive medical examination which is the least intrusive examina-
tion that would achieve the public health objective.”* It modifies this, however,
by noting that invasive medical examination inter alia shall not be required
except when “necessary to determine whether a public health risk exists”*
or pursuant to the general provisions. The orthodox view is also cited in
WHO'’s documentation on global health ethics.?*

At their broadest, the principles of the orthodox view share a language and
general architecture with foundational instruments in law. Timothy Allen and
Michael J. Selgelid, for example, have argued that the framing of the neces-
sity and least infringement conditions in “Mapping the Terrain” may have
been influenced by the Siracusa Principles on the Limitation and Deroga-
tion Provisions in the International Covenant on Civil and Political Rights,
which includes requirements that interventions be both necessary, and use
“no more restrictive means than are required.”* Alan Sykes has suggested
that the “least restrictive means” standard pervades jurisprudence, includ-
ing that of the First Amendment to the US Constitution and the polic-
ing powers of the Treaty of Rome, the precursor to the European Union.*
In their description of the creation of the MSHEPA, its authors—Gostin,
above, and James Hodge, Jr.—place the least restrictive means as its lynch-
pin, as a means to limit the power of government to override civil liberties
during emergencies.”

The orthodox view of public health has been subject to substantial
debate, and in particular it has been critiqued in the context of health secu-
rity, and its concern with both deliberately caused and naturally occurring
catastrophic disease outbreaks. An initial subject of this critique is the basis
on which it is consonant with other public health approaches, and in par-
ticular those that take as their starting point a firm foundation of human
rights. While the human rights and health literature has as its origins the
development of instruments on economic, social, and cultural rights after
World War II, its “birth” has been credited to the work of Jonathan Mann
and others in the context of the WHO Global Program on AIDS in the
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1990s.”® Two of the prominent goals of these movements were to (1) bring
to attention the human rights considerations motivating the provision of
care to people and communities living with HIV/AIDS, and (2) to push
back against punitive or coercive public health measures mandating screen-
ing, disclosure, and even isolation of people living with HIV/AIDS.* While
much of this work preceded the orthodox view, the HIV/AIDS literature, in
conjunction with adjacent literature in immigrant health, global health,
and harm reduction, continues to field views that form explicit and implicit
critiques of the orthodox position.”® Hodge and Gostin frame this critique
in terms of the position of bioethicists and activists to portray civil liberties
and human rights as inviolable over community or utilitarian concerns.*!
Importantly, Mann and his followers sometimes frame human rights as a
legal instrument distinct from ethics, but here I take the two to be of a kind,
insofar as human rights have, or should have, philosophical grounding.**

The second main thrust of the critique against the orthodox view arises
in the context of the post-9/11 world in which counterterrorism has been
a central pillar of national security.*® Critics claim that the excesses of the
US government in other counterterrorism responses are further repeated in
developing public health policy frameworks in which individual rights are
subordinated to executive power without due process. George Annas has gone
so far as to refer to the Model Act, and its lack of appropriate due process and
limits as it was ultimately adopted by states, as a public health version of the
infamous PATRIOT Act.** A key move here is that even if the Model Act is in
principle a well-constructed and ethically justified piece of model legislation,
its enactment in practice is far more varied and complex. Florida’s revisions
to its public health ordinances in response to the Model Act, for example,
included the capacity for officials to quarantine or isolate individuals for a
broad array of reasons up to and including HIV/AIDS or seasonal influenza, a
far cry from weaponized anthrax or COVID-19. The Floridian version of the
act authorizes officials to use “any means necessary.”** Reframing necessity
from a constraint on the state, to a prerogative, is a significant and frighten-
ing normative revision from the original framers of the Model Act.

Rebecca Haffajee and colleagues picked up this thread in 2014 with ques-
tions about when public health emergencies, for which the Model Act was
designed, end. Noting that the majority of state implementations of the
Model Act either had insufficient detail about the end of an emergency, or
omitted it entirely (including my home state of Massachusetts), they write:
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The notion that highly coercive measures such as mandatory blood tests, quaran-
tines, or property seizures could be imposed for common threats without democratic
procedures and full due process offends our constitutional values. The lack of clear
triggering thresholds for terminating emergency powers is particularly troubling, cre-
ating the possibility that critical legal protections might be suspended indefinitely.*”

Both the earlier and later critiques are united in the following way. The
orthodox position provides a series of potential justifications for coercive
public health interventions that may infringe on individual rights. How-
ever, the principles—especially when applied in practice—seem to be subject
to the whims of what Annas calls “worst case thinking,” in which the mere
possibility of disaster is used to loosen constraints of democratic account-
ability in order to provide a flexible response.* This flexibility is vulnerable
to being exploited, and critics claim is actually exploited, without sufficient
justification. This tracks the main thrust of securitization theory: that it
places health in the realm of national security and opens the door for cer-
tain kinds of power beyond traditional democratic oversight. The orthodox
view, on this reading, does not successfully articulate a view of the scope,
weight, or demand of rights to ethically justify action. In practice, it subor-
dinates rights ab initio without appropriate procedural or substantive checks
on power, while failing to adequately prioritize other public health needs.

The conflict between the thought of Annas and Gostin is illustrative of
this debate. Annas’s views are strongly representative of the critical side, while
also making use of the securitization critique of the war metaphor to fur-
ther his claim against the orthodox view. He claims that “human rights and
health are not inherently conflicting goals that must be traded off against
each other” but rather linked, citing Mann and global HIV/AIDS activism.*
He further rejects the idea he claims underlies the Model Act that “during a
public health emergency, there must be a trade-off between effective public
health measures and civil righ‘cs."40 He cites Jacobson v. Massachusetts, but
unlike proponents of rights-infringing measures in public health he notes
that the precedent the US Supreme Court used in Jacobson was the military
draft, a wartime norm now recognized as not always required and even
counterproductive.*' Annas concludes that coercive or liberty-limiting public
health measures should go the way of the draft, and be replaced with mea-
sures and tactics appropriate to the twenty-first century.

Gostin regards trade-offs between liberty and public health as fairly com-
mon, and likely inevitable. Writing on these trade-offs, Gostin variously
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charges of liberty and public health “more often than not they collide,”**

and “although public health and civil liberties may be mutually enhancing in
many instances, they sometimes come into conflict.”* While Childress and
Bernheim have characterized this in direct opposition to Annas,* this is prob-
ably overstating things. Gostin, for example, at times characterizes the trade-
offs in terms of conflicts between rights, and in particular the clash between
civil and political rights that he takes to be individualistic, and purportedly
community-focused economic and social rights to health, employment, and
education.® He also, in providing personal reflection, notes his own col-
laboration with Mann in informing his thoughts.*

However, one thing that does remain is that the principled grounding
for these trade-offs is somewhat lacking. In their explanation of the Model
Act, for example, Hodge and Gostin write, “In our view, individuals are not
entitled to be free from every infringement of their freedoms, only those
infringements that are without justification.”*” They go on to say that the
state is limited in that these infringements must be the least restrictive means
necessary, but do not engage in a more systematic inquiry into what the lim-
its of those powers might look like in principle. Rather, in discussing vaccina-
tion mandates and other coercive powers of the government, they merely
note that they may be required for the common welfare.*® Elsewhere, Allen
and Selgelid have noted that there also remains an ambiguity surrounding
the degree to which least infringement (in the orthodox framework) and
least restriction (in Hodge and Gostin, and Gostin’s other writing) can be
considered equivalent, all the more curious given Gostin’s hand in both:

Least infringement is thus a broad requirement that implies least restriction
(other things being equal), which is a narrower corollary requirement that focuses
on costs to liberty. The two are not logically equivalent: the least infringement
requirement implies the least restriction requirement, but not vice versa.*

Gostin and colleagues’ take on domestic civil rights flows into his work on
international human rights. Writing in 2020, Benjamin Mason Meier and
Thérese Murphy write with Gostin that the United Nations Declaration of
Human Rights recognizes that public health requires individual rights limi-
tations provided that
Everyone shall be subject only to such limitations as are determined by law solely
for the purpose of securing due recognition and respect for the rights and free-

doms of others and of meeting the just requirements of morality, public order and
the general welfare in a democratic society.>’
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But we can note here that these are legal requirements, and the nature of
what it means “to secure due recognition and respect for the rights and free-
dom for others” is still ambiguous, morally, as to the degree to which the
recognition must be equal or simply proportionate remains obscure.

The contours of this debate and its responses’' provide an opportunity
and raise three possibilities. The first is the orthodox view is simply unjusti-
fied, or so mired by historical injustices that it cannot—and should not—
survive. The second is the orthodox view is incomplete: while its principles
reveal part of our obligations in public health, they require further elabora-
tion in order to be justified. The third is the orthodox view is in fact correct,
and its critics somehow mistaken.

The reason we cannot easily reject the orthodox view follows from the
argument in the previous chapter for securitization. It is true that human
rights are incredibly important, and in most cases are insensitive to welfare
or other trade-offs. That, in no small part, is what it is to possess rights: to
possess claims against interference, or for certain things that are insensi-
tive to calculations about the outcomes that result from respecting those
rights—at least directly.”> But much as in armed conflict, there are rare occa-
sions where the costs of respecting those rights are so large, perhaps even cat-
astrophically so, that we may be obligated to infringe upon or violate those
rights in aid of some much larger moral project. In this regard, pacifism is a
theory of armed conflict, but one that denies this claim. But for most of us, I
suspect, the question is how and when we decide to engage in those infringe-
ments, and what means we take to do so. The orthodox view recognizes this
but is not alone in doing so: the same principles appear in arenas such as
non-health civil rights instruments, jurisprudence, and trade law. This argu-
ment is compelling beyond its connection to national security concerns.
The relationship may be novel, but the principles are not.*®

We cannot, however, merely deny the critics of health security, or of the
orthodox view. Instead, the orthodox position is in need of reform in impor-
tant ways. And these reforms can be drawn from the ethics of armed conflict
itself.

Normative Regimes, Imperfectly Realized

In the previous section I posited that the orthodox view of public health
ethics was, in part, securitized. This view of public health presents as its
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opening gambit a set of rights, duties, and other moral considerations
that inhere to individuals in a community. In particular, these consider-
ations are claims against the state and other actors to respect, protect, or
fulfill some important interest.* Unless some particularly stringent condi-
tion obtains, these considerations protect an individual’s interests even if the
consequences of doing so are sum-negative; for example, leading to less than
maximized global utility. In the case of rights, they may in turn be negative
claims against interference or positive claims to be guaranteed something,
sometimes called autonomy and welfare rights, respectively.*®

The orthodox view considers cases when these overriding conditions might
obtain. One early example, mandatory public health surveillance, takes the
trade-off between individual rights to forgo medical testing (as derivative of
both general rights to bodily autonomy and privacy), and community inter-
ests in detecting and responding to communicable disease. The authors of
“Mapping the Terrain” consider the conditions under which an intervention
that trades off against these considerations might be justified, and the burden
on the intervening actor (in this case, a public health department) to act in a
certain way with respect to those whose interests are being infringed, includ-
ing the risk the actor might be required to take on in executing this task.*®
Surveillance is a general ethical issue in public health,” but is also a feature of
public health emergencies involving communicable disease.*®

As widely accepted as this kind of conclusion might be, its normative
foundations are somewhat less clear. In “Mapping the Terrain,” the justi-
ficatory conditions are put down to a series of “general moral consider-
ations” stipulated to be held by most, at least in America, and at least now.*’
Some of the authors, in separate works, provide some analysis of how we
might arrive at these commitments. Nancy Kass, for example, provides a
similar framework that asks

. What are the public health goals of a proposed program?
. How effective is the program in achieving its stated goals?
. What are the known or potential burdens of the program?

. Can burdens be minimized? Are there alternative approaches?

s W N =

. How can the benefits and burdens of a program be fairly balanced?

Kass, however, does not present these conditions as a set of criteria for jus-
tifying action, but rather as “an analytic tool, designed to help public health
professionals consider the ethics implications of proposed interventions,
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policy proposals, research initiatives, and programs.”® Her work is further
derived from a version of bioethical principlism, albeit an older model remi-
niscent of the “Belmont Report” whose three basic ethical principles that
underpin US research ethics.®' This view holds that there are three com-
monly recognized general moral considerations: respect for individual
autonomy, beneficence (in that report, maximizing benefits and minimiz-
ing harms), and justice.®

Gostin, for his part, grounds work framing his version of the orthodox
view in terms of basic commitments in liberal societies. In 2003 he claimed
a basic scheme of rights as constitutive of both liberal and communitarian
political theories of the twentieth century. He argued that in general, pub-
lic health—and in that article, responding to public health emergencies
in particular—involved the trade-off between utility and/or social and
economic rights on the one hand, against civil and political rights on the
other. He characterized one of these social and economic rights as the right
to health, against which other freedoms might be traded off to respond to,
among other things, a bioterrorism attack.®

Gostin, however, makes a critical mistake of conflating liberal and liber-
tarian thought in the same broad sphere of political theories, depicting the
works of John Rawls’s liberal egalitarianism and Robert Nozick’s libertar-
ian as broadly in the same family of American liberalism, and then taking
the latter as his central target.®* Along the way he accuses Annas of a kind
of “left libertarianism,” dovetailed into what he considers to be the core
of liberalism—the limits of government interfering with self-governing
behavior, claiming liberals oppose public health interventions that seek to
govern fatty foods, seatbelt laws, and unsafe sex.® He then claims that liber-
als acknowledge the harm principle, associated with writers such as John
Stuart Mill and Joel Feinberg, in which individual behavior that threatens
others is permitted to be restricted by the state. He concludes that some eco-
nomic libertarians will also permit additional restrictions based on solving
economic externalities.

This basic conflation is somewhat of a problem for Gostin. While he
is right that twentieth-century American liberalism is in part a response
to utilitarian political philosophy, the libertarian tradition exemplified by
Nozick critically arose as a response to both Rawlsian liberalism and the
communitarian tradition of the same period that Gostin sets in opposition
to liberalism.®® Nozick and Rawls, I suspect, would have vastly different
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things to say about public health that cannot be attributed to the harm
principle or concerns over externalities. Rawls, it is likely, would view pub-
lic health interventions as permissible—first, so long as they respect the
most expansive, coextensive scheme of basic liberties; and second, to the
degree they favor the least well off as part of a scheme of basic institutions.
Both are concerned with respect for persons and rights, as is Nozick, but
the architecture that follows from this is quite different, in that it involves
both limits on rights insofar as they are able to be jointly respected between
individuals, and a distributive principle that arises from individuals’ desire
to maintain a fair social order.

Nozick, on the other hand, would almost certainly reject most forms of
basic public health that relied on a redistributive welfare state. It is plausible,
as Gostin illustrates, that he would condone some public health that threatens
national interests to the same degree as armed conflict, or to defend against
a “moral catastrophe” on par with a nuclear attack.” But I think Gostin over-
emphasizes what libertarians will condone, in part because he conflates the
basic structure of libertarian and liberal thought. It is absolutely false that
Nozick and other libertarians (at least Nozick himself)® would accept vaccine
mandates, as Gostin claims.®” And while he caveats this in terms of “high risk
circumstances,””® Gostin is throughout referring to high risk for particular
individuals, not for society-level catastrophes where Nozick might bite the
bullet. Not only is anyone who has lived through COVID-19 familiar with
what libertarians will or will not tolerate in practice but also, in principle,
this conflation becomes a hazard for Gostin’s position. This is all the more
unfortunate given the divergence between Rawls and Nozick, and indeed
between liberal and libertarian thought that has its direct analogue in con-
temporary approaches to public health ethics: Rawls’s view being more or
less directly translated into healthcare access through the work of Norman
Daniels,”" while a view of mass casualty response in the vein of Nozick is
found in the work of Gryphon Trotter.”

This is important for a theory of health security because it means one of
the architects of the orthodox view—and a dominant player in health secu-
rity on the global stage—presumes too much first of the overlap between
the political commitments of individuals, and second about the relevant
options at stake when we think about responding to infectious disease
using potentially coercive means. Liberal views on public health are much
more responsive to moderate rights claims. But they are likely to be more
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responsive in interesting ways, privileging redistributive policies that shore
up basic health outcomes, provide access to care, and increase opportunity
than they are to responses to only extreme health events. They include
redistributive commitments that libertarians typically lack completely. Con-
flating these arguably places all the political and ethical emphasis on respond-
ing to risks, and potentially shoehorning risks into threats and attributing
them to individuals—just as Annas fears—rather than engaging in broader
political projects to prevent these risks from arising. Liberalism is much more
compatible with redistributive policies that encourage, say, sexual educa-
tion and availability of affordable or even free screening than libertarianism,
which is likely to favor criminalization of undeclared disease status leading to
transmission of sexual diseases as a putative violation of the nonaggression
principle, and avoid anything that might require progressive taxation.

The second, related concern is that even liberal thought properly defined
may take divergent positions on public health, and between conventional
and emergent public health decisions. Liberal thought, whether it derives
from Rawlsian accounts or elsewhere, takes as its starting point that the
basic freedoms of individuals are largely inviolable, even if there are some
net negative consequences for doing so. A routine public health interven-
tion that minimally satisfies the orthodox view may not be consistent at all
with liberal thought. On the other hand, the use of those criteria in extremis
may be permissible due to the emergent nature and broad threat posed by
these events—though, as above, precisely what counts as emergent here will
remain up for debate.

Gostin’s account is explicitly concerned with emergent events, yet even
here, his thinking on emergencies is still somewhat at odds with contempo-
rary scholarship on the nature of rights. In an exchange with scholars who
argue that obesity prevalence possesses the features of a public health emer-
gency,” Gostin objects to the use of “public health emergency” on politi-
cal and pragmatic grounds. While he denies that obesity constitutes an
epidemic, much less a public health emergency, he nonetheless claims that

whether a threat rises to the level of an “emergency” and when it ceases to be an
“emergency” are both unclear. It may be more useful to think of a health threat
as a continuum—as measured by the percentage of the population affected and
the gravity of the harm. Thinking of an emergency as a continuum rather than a
threshold makes it possible to calibrate the needed surge in resources and exercise
of powers so that these are commensurate to the level of the threat.”*
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It is true that threat exists on a continuum: characterized, for example, as
expected loss of life, it could be any expected number of deaths from none
to all life on earth, and even all of future human life.”® In terms of moral rea-
soning, if we believe some level of emergency justifies actions that infringe
on rights—say, 100,000 expected deaths—though it may be wrong in some
sense if we decide to act in the same way about a threat that might cause an
expected 99,999 deaths, it is wrong only in a very strict and arguably morally
fetishistic sense.”® If our expected justified value for a rights infringement is
100,000 but our confidence interval ranges from 10 to 10 billion, we might
be justified ex ante in acting even if we are later shown to have overreacted,
especially if a risk is potentially catastrophic but quite rare.”’

Yet this does not mean that from a substantive moral sense that rights
violations exist on a continuum in principle, much less in practice. And
this is where Gostin’s account, and the orthodox view in general, arguably
runs into trouble. The existence of continua does not mean that our obliga-
tions, much less actions, are also continuous in nature—the existence of
shades of grey does not eliminate the difference between black and white.
One central feature of nonconsequentialist moral theories, including the
rights Gostin invokes in his account, is that violating them is especially bad
and requires a compelling justification. Even if the threat is continuous,
the consequences of acting are weighty and binary in this important sense.
In almost all cases, violating rights (or duties, etc.) is worse than respecting
them, and because of this we may have good reason for rights-infringing
acts to be strongly protected against.”® Being uncertain about whether or
not rights infringements are justified should give us extra pause: it may
generate an obligation to forgo infringement either until we have more
information or even all together; and it may generate additional obliga-
tions to assume liability for our actions that constitute infringements.

From this perspective, Gostin invites precisely the challenge Annas
brings. That is, the empirical claim that public health emergency thinking
has largely been driven by catastrophization, fueling a cycle of “panic and
neglect” to the detriment of the effectiveness, trust in, and even presence
of basic public health, gives rise to a powerful reason to resist the idea that
health security decisions that involve rights infringements can or should
exist on a sliding scale. Treating all public health decisions as matters of
degree, in a political sphere, leads to three possible consequences. First, it
may confer excess breadth over decisions to enact liberty-limiting actions
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into spaces that on close analysis should not, utilizing the possibility of the
worst case. Second, it may allow the decision maker dominion over a par-
ticularly vulnerable decisional sphere: in this case, public health authorities
with the power to decide when to limit individual rights.”” Third, it leads to
the neglect of the positive duties of public health as an institution, and how
government may be obliged to act in ways that prevent rights violations
from being necessary. These correspond, broadly, to the critique of health
security presented by Moodie and colleagues.

Public Health and Military Ethics

The orthodox view of public health ethics provides a guide to ethical action,
but it is incomplete. It fails to consider the broader issue of how public
health as a social institution ought to address limits on individual liberties,
and its role in protecting rights when pursuing its charge. How then, should
we proceed to think about public health? Military ethics offers a path to
thinking about

1. the elements to a threat articulated by the war metaphor:
* threat;
* mobilization;
* high-stakes decision-making;

2. the orthodox view in more robust terms, including

+ the justification of trade-offs between rights and threats to community;

+ the role of the state qua state in making decisions;

+ the way institutions ought to structure responses to continuous and
uncertain levels of threat.

The combination of these situates military ethics as providing an insight
into a common foundation with public health ethics.

The commonality between public health ethics and military ethics is
on first blush quite straightforward. Military ethics has been principally
informed by the development of just war theory over the last thousand years.
A central connection to bioethics is Thomas Aquinas’s reflection on the duty
of Christians not to kill, and squaring that with the obligation to protect the
innocent, and the resultant formulation of requiring a just cause; that the
evil act not be a means to a good end, not intending the bad outcome even if
one foresees it; and proportionality between good and bad outcomes.*® This
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doctrine of double effect still finds use in contemporary bioethics, most
famously in debates about abortion®' and euthanasia.®” Aquinas’s insights
into necessity, just cause, and proportionality were ultimately folded into
Hugo Grotius’s ideas of war as a relation between states and the distinction
between jus ad bellum (the law of going to war) and jus in bello (the law in
war), a distinction still used in ethics and international law.*
Conventional just war theory, unlike the orthodox view of public health,
is thus divided into conditions that apply at different stages of conflict
(table 3.2). Jus ad bellum concerns the reasons states may go to war, and

Table 3.2
The (classical) principles of just war theory

Condition Criteria Description

Jus ad bellum Just cause Armed conflict must be conducted only
with just cause (e.g., as a defense against
aggression, or defense of another).

Last resort Other forms of solution must have
been exhausted prior to the declaration
of war.

Legitimate The power to declare war should come

authority from a legitimate authority empowered

to make such a declaration (typically,
though not always a state).

Right intention Armed conflict should be pursued as
a means to fulfill a just cause, and not
for other ends

Reasonable success Armed conflict should be pursued
only if the party has a reasonable
chance of success.

Proportionality The just cause for going to war should
be proportionate to the suffering war
entails.

Jus in bello Necessity Actions in war must be necessary to

achieving the proximate and ultimate
aims of war (and in particular, war’s
end).

Proportionality The harm of an act of war should be
proportionate to its ends.

Discrimination Noncombatants should, consistent
with other principles, be spared the
harms of war (including when doing
so incurs liability on soldiers).
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under what circumstances war may be engaged. Those principles envisage,
broadly, a state resisting aggression by another (including defending a third
party), engaging in war as a last resort once other means have been exhausted,
and conducting it for the just aim of ending aggression or the defense of
another. War, ethically justified, is something pursued only after peaceful rela-
tions have failed.

Jus in bello governs the use of force once war has been joined. In par-
ticular, it proscribes acts of war that are used indiscriminately on noncom-
batant populations, or are disproportionate, or unnecessary to ending the
war. (From here on, I will frequently drop the “jus” as is the convention in
much of military ethics.)

How does the orthodox view of public health ethics relate to just war
theory? As a first step, there is a degree of homology between their princi-
ples. But interestingly, that homology arises only in terms of in bello consid-
erations, leaving open a question about whether the equivalent ad bellum
principles exist in public health (table 3.3).

Two things can be said at this stage. The first is that these comparisons
need not be exact. For example, the discrimination and least infringement
conditions have common features, in that they both articulate a princi-
ple of limiting the harms that certain kinds of acts cause in pursuit of the
larger mission of an institution (whether winning a war or responding to
a public health issue), and in particular to avoiding harming individuals

Table 3.3
Comparing just war theory and public health ethics

Temporal/contextual
feature Just war theory Public health ethics
Before the crisis Just cause ”
Last resort 7
Legitimate authority 7
Right intention 7
Reasonable success ”
Proportionality ?7?
During the crisis Necessity Effectiveness/necessity
Proportionality Proportionality
Discrimination Least infringement
” Public justification
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who are not involved or only circumstantially involved in the crisis at
hand. This is why, for example, in their SARS guidance, the US CDC recom-
mends contact tracing ahead of isolation, ahead of close contact quarantine,
ahead of community quarantine, and so on.* It is not merely a question of
proportionality—community quarantine might be proportionate in the con-
text of a very high-risk pathogen or a biological weapon attack—but about
avoiding harm to individuals who do not need to be harmed to achieve a
public health goal even if this incurs greater effort or cost to the state.** This
is similar, but not the same as decisions about using precision munitions or
avoiding the use of air power in urban warfare to prevent civilian casualties,
even if this incurs a greater burden, and lethal risk, to a state.®

The second thing we can note is that some principles may have no direct
corollary. For example, if we consider public justification an independent cri-
terion, it might ultimately have no analogue to armed conflict. In bello con-
siderations are made in a fog of war, and moreover may require some kind
of secrecy or suppression to be effective, given the importance of operational
security in war. However, as I show later in this book, we might think of pub-
licity as part of analogues to proportionality and discrimination, given the
kinds of interventions public health authorities seek to achieve.

The Thin Account: Moral Exceptionalism

The comparisons between just war theory and public health ethics are sig-
nificant, but that’s not enough to motivate using military ethics as a basis
for thinking about a reformed public health ethics. We need to explain why
these principles are similar, and how that generates a reason to move from
mere illustration of principles to a probative function of military ethics in
establishing, critiquing, reforming, or contesting public health ethics prin-
ciples. One possibility is that just war theory and the orthodox view are both
examples of “moral exceptionalism,” which arises when typical ethics must
give way to the weight of circumstances. These frameworks could be moves to
deal with cases where competing considerations override standard accounts
of rights or other non-consequence-based accounts of ethics.*

This claim could be fleshed out first as a conceptual move similar to
theories that claim rights are resistant to consequences except in very rare
cases where the weight of those consequences is so great that they out-
weigh or override individual rights.* Public health ethics theories, like the
orthodox view and just war theory, might both simply establish that some
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moral considerations (rights) are sometimes outweighed by competing con-
siderations (some kind of threat). This is on its face broadly in agreement
with the orthodox view insofar as it acknowledges a pluralistic form of ethi-
cal commitments, and seeks to balance them—but may lean more toward
Annas’s view if we think that the chance we are going to impermissibly
violate individual rights, if allowed to do so, is very high.

As a methodological move, the moral exceptionalism claim would follow
from the risk of getting our intuitions wrong about when to engage in some
kind of otherwise restrictive action. This claim does not rely on the existence
of rights, unlike the conceptual claim, and so is compatible with, for exam-
ple, strict act consequentialist accounts of ethics. Rather, the uncertainty and
potential costs of acting inappropriately through inaccuracy, inattention, or
malice are high enough that a heuristic is required to determine when to act,
and how. This is broadly in agreement with Kass’s “analytic tool” comment,
insofar as it is less about the moral commitments the frameworks espouse
and more about a procedural check on decision-making.

There are reasons to reject these accounts. The first is that the emergence
of just war theory was never really a threshold view, either in the early Chris-
tian or later Grotian view of the theory. There is a consequence-based view
in Walzer’s just war theory, but it is another level above the permissions and
restrictions on a just war, and part of a “supreme emergency” clause in which
an existential threat requires a unique and extreme response in order to pre-
serve a community against extinction.*” But under just war theory, the threat
required to mobilize a response is not then simply a threat of harm, but a
particular kind of threat that undermines community sovereignty, rights, or
some other important moral consideration.” It is a kind of threat that consti-
tutes a just cause for armed conflict. This is why, for example, trade wars are
not reasons to go to war even if they harm nations.

Recent work in international law has established this as a component of
armed conflict. Larry May has documented how even in war, the presumption
that international humanitarian law is unique, or the lex specialis, has been
steadily viewed with more and more skepticism. Writing on the problem in
war, May notes “some kind of restriction on humanitarian law considerations
needs to be drawn so that the entirety of the doctrine of human rights, or
what is of central importance to it, is still operable for some wartime situa-
tions and other emergencies where clearly the individuals who are involved
are still humans.”®' That is, even in cases of infringement of human rights,
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those rights remain, and govern our actions even if exigent circumstances
justify us acting in certain otherwise impermissible ways. This is not merely
a threshold view, nor a form of moral exceptionalism. Rather, we need to
apply our concepts of rights in ways that remain demanding of us even in
times of emergency.

The Thick Account: Common Concerns and Histories

There are better ways, I think, to account for the relationship between pub-
lic health ethics and just war theory. The first is historical, and this dove-
tails into the second, around the kind of moral and political framework
they articulate for social institutions.

The historical route brings us back through the work of the lead author
on “Mapping the Terrain,” James Childress. In some ways, the connection
between just war theory and the orthodox view is made simple by Childress:
his early work, prior to his work in bioethics, was on just war theory. Of
particular interest to my project is his “Just-War Theories: The Bases, Inter-
relations, Priorities, and Functions of Their Criteria.” Childress’s work, as an
opening move, picks up from something resembling the thin approach: what
makes just war theory so iconic is that it looks like other cases where our
duties conflict and that conflict must be resolved, including non-war cases
involving the use of force and disobedience to the state.”” This marks the
approach as of a kind with public health which, while not always, does at
times involve the use of force. This force exists in a broad sense: mandating
certain kinds of screening and reporting for infectious disease potentially
against the interests of individual privacy; or forcing individuals to stay
home from their jobs, potentially impacting their and their family’s future
well-being. But it can also, perhaps too frequently, exist in the strict sense
of physical coercion. For example, in a report to the US National Acad-
emies of Science, Engineering, and Medicine Board on Population Health
and Public Health Practice, Beletsky describes how law enforcement has
been mobilized in American cities to deal with the ongoing overdose crisis.
While noting that police can in limited cases aid in harm prevention strate-
gies, Beletsky argues that in practice police arrests, or syringe or condom
confiscation, are counterproductive and are associated with increased levels
of infectious disease.” This is far from the only use of state force in public
health: on a basic level armed conflict and public health involve a similar
in principle conflict between the use of state violence against individuals in
aid of collective aims, and the need for our actions to be justified on strong

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



Reconciling Military and Public Health Ethics 57

moral principles such as necessity, proportionality, and least infringement
conditions.

Childress’s work moves beyond mere exceptionalism, however, by defin-
ing the structure of our thinking about this value conflict. Childress notes
that conflicts between duties can arise even at individual levels, such as keep-
ing promises or telling the truth.” But what sets war apart is the content of
the prima facie duties that are violated, and so shape the kind of response that
might be warranted. War holds the lives and deaths of whole communities
in the balance, but also citizens’ capacity to lead good lives, including self-
determination about what that good life constitutes. Military intervention
comes with a serious cost. That cost may be worth paying, but it requires
special justification for the scope of duties that can be violated.

Finally, Childress sets up the central question for just war theory as—in
a manner that is reminiscent of Gostin—a question of authority. That is,
Childress claims the first criterion of just war is legitimate authority, claim-
ing that “it determines who is primarily responsible for judging whether the
other criteria are met.” This is a question that is, as Childress notes, central
to political philosophy, because it asks who has the monopoly on the force
that war entails. This question of authority is also central to public health,
given the infringements public health responses can involve and the use
of state power to achieve certain health goals. Public health is thus bound
up in questions of the authority and legitimacy of the state, as it is in war.

I think, however, that we should be cautious in following Childress’s
view of just theory into public health ethics. For one, this is an idiosyn-
cratic view even of just war theory, which typically has as its starting point
the just cause, and typically self-defense against an aggressor. Similarly, I
think that public health is unlikely to be justified solely on the ends of the
institution of public health itself, as scholars like Gostin and Hodge, Jr., do,
by simply asserting the historical interest the state has in protecting public
health. There is a circularity in which the institutional ends of public health
are assumed, rather than justified, as a way to further justify the existence
and function of that institution.

Rather, much like just war theory, health security as a particularly stark
outgrowth of public health can be justified based on a threat. That is, it is the
threat of communicable disease to large numbers of individuals, and even to
community integrity and long-term survival, which justifies a certain kind
of response. The magnitude of that threat may be great enough at times that
an emergency arises in which acts that infringe upon the rights of others are
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justified. The structure of these rights infringements will differ from war in
part because the “aggressor” is not a human agent. But even if not against an
agent per se, that act of defense may infringe upon the rights of third parties
in important ways. We start, as with just war theory, from the presumption
that these infringements ought not happen, and then seek to examine what
circumstances might trigger an emergency that leads us to act otherwise, and
what our obligations are during that emergency.

This brings us to a proposed foundation for health security, and its rela-
tionship to conventional public health. Under this model, public health is
first rights-respecting and rights-preserving; consistent with, to borrow a term
from Rawls, a coextensive set of rights for members of a society. Conflicts do
exist, but in general, according to Annas—and I suspect Gostin—promoting
rights is broadly consistent with promoting public health. Where conflicts
do arise, moreover, they are subject to the standard democratic process to
engage in the negotiation of those rights to determine whether the scope of
individual rights is indeed preserved, or if those rights need to be restructured
to preserve rights for others, including the right to health.

Health security enters this equation as an instance in which rights infringe-
ment is justified in response to emergent conditions. This involves at times
considerable interference with individual rights, not just of individual civil
and political rights but also economic and social rights. As COVID-19 has
demonstrated, infectious disease emergencies can usher in a radical change
in social character, one that is scarring and even lethal. Deciding to act in
this way requires special justification on behalf of the state, as does exiting it.
Public health ethics currently lacks such a justificatory apparatus: it lacks its
equivalent to jus ad bellum, though I will leave it to Latin scholars to deter-
mine what such a term would be.

This sets up the theoretic basis that informs the rest of this book: the
homology between just war theory and public health ethics, commonalities
in how they respond to threats, their joint grounding in the nature of moral
claims against the state, and the state’s role and authority in protecting its
members from threats against their lives. This is partly consistent with Gostin,
who derives his concept of public health ethics from broader liberal political
theory. But it also attends to the concerns of Annas, and indeed of those same
political theorists Gostin invokes, around the special kinds of justification
that are required to engage in liberty-limiting or rights-infringing measures
of citizens. This results in a framework that takes both views as partly correct,
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but in specific and complementary ways. What is missing is the normative
framework to understand why conflicts arise, and how to justify using force,
direct or indirect, to maintain public health.

Objections

Three objections are foreseeable in making the connection between military
ethics and public health ethics. The first, familiar to much of bioethics, is: So
what? The connection is interesting, but it doesn’t necessarily give us much
more out of public health ethics. But military ethics has two advantages on
public health ethics that make it a useful resource. First, but weakest, is that
compared to the half century or so of modern bioethics—only loosely con-
nected to ancient medical thinkers—military ethics is an extremely long-
lived discipline. Tenacity hardly tracks validity, however; compared to the
age and volume of public health ethics and health security scholarship,
military ethics has an extensive and deep philosophical foundation from
which to work. It has moreover considered issues of rights infringement in
incredibly granular detail, including the kinds of liability rights infringers
retain when they act in certain ways.

A second response is that recent work in just war theory has connected
justice issues between the conditions that lead to war, its declaration and
conduct, ending, and ultimate resolution. This provides a connective frame-
work over which we can lay the relatively narrow ethics of liberty-limiting
measures in public health ethics and conceive of it as continuous with issues
including social determinants of health, routine disease surveillance, pub-
lic health emergencies, and what rebuilding means after a pandemic. This
allows us to view questions of liberty-limiting measures in public health not
as mere questions of proximate justification, but ones of political philoso-
phy and distributive justice as well.

The next objection concerns the kind and scope of the violations a state
inflicts during different crises. Surely, one might argue, the kind and scope
of the violation in public health is rarely if ever as serious as seen in war, in
which thousands if not millions of people die due to intentional killing. There
is simply no comparison to public health, which at worst deprives individu-
als of civil and political liberties but not their lives.

The easy response to this is simply to deny, as I have, that public health
never entails the intentional, or at least reasonably expected loss of life. But
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I think we could do better. A central character of civil and political rights or
liberties is that they are resistant to consequences because they are essential
to the self-governance of individuals in communities of equal respect.”® So
the fact that someone has not died is in some ways dismissive of the kind
of infraction that occurs when civil and political liberties are undermined.
These conditions are frequently thought of as preconditions for a good life,
and while contested it is not the case that they are less serious, in principle,
than one’s life. The ethics of war considers likewise not just wars of annihi-
lation, but conquest and colonization; punishment and terror. Wars where
few or no soldiers die can be incredibly harmful to communities; conversely,
poorly or unjustly pursued public health policies don’t have to use guns to
kill people or maim whole communities.

In another sense, the infractions may be all the more serious if the pub-
lic are by and large innocent bystanders in many, if not most public health
emergencies. Even if they resist public health orders that tend to be effective,
the citizens of a state are individuals to which a state has a fiduciary duty more
than it does enemy combatants or citizens of other nations. As I will establish
in the next chapter, the enemy is the disease condition identified as serious
enough to warrant a public health action. Public health actions are analo-
gous to military actions that cause high levels of “collateral damage” against
the state’s own citizens. In war, even the permissibility of killing other com-
batants is neither straightforward nor obvious; how much more for acts
that might harm one’s own citizens? Thus even nonlethal rights violations
could be very serious as a result.

The final objection is that the nature of public health is constant, where
wars are discrete. Communities are always at risk of disease and other public
health threats, where war is (the war on terror notwithstanding) a discrete
circumstance. The response to this is the two elements of the common foun-
dation I have established. Wars are sometimes discrete, but they can also be
continuous with the politics of states. Public health emergencies, I will argue,
can be viewed as a continuation of the largely peaceful but turbulent poli-
tics of health. Engaging in the process of securing our health against threats,
and treating each other’s health with respect, is indeed constant. But so is
preventing war. Diplomacy and other means of preventing war are as impor-
tant to an account of the ethics of armed conflict as the proximate ethical
decisions behind killing. The state imposition of liberty-limiting measures,
or measures that violate our duties to each other, requires a special kind

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



Reconciling Military and Public Health Ethics 61

of threat. Public health is indeed constant, but some instances of public
health break away from the usual order of things to become emergencies.

This returns us to the tension between Annas and Gostin. They illustrate,
to me, points on a continuum similar to that we find in military ethics
between pacifists who think war is never justified, and political realists who
think war is totally continuous with politics as usual. So too in public health
we may have, in principle, strong views on health and human rights that
always forbid infringements on rights, compared to other views in which
rights violations are simply the practice of justified public health in the
name of the common good. I have argued that Gostin is not a realist in this
sense about public health, but the conflict between these two demonstrates
the deeply contested question about how often public health conflicts really
arise, what causes them, and what we do about them. The account I have
given follows the view that just war theory is a response to pacifism, seeking
to start with the presumption that infringing on rights is impermissible, and
showing in what cases that presumption can be overridden.”

Conclusion

In this chapter, I introduced the orthodox position as a securitized view of
public health and defended an ethical framework for public health as an
institution that may at times infringe on individual liberties. I identified
the central debate, using Annas and Gostin as examples, about how often
these liberty trade-offs need arise, and related this to the just war tradition.
I then articulated the connection between military and public health eth-
ics, and why a thick account of this connection provides a way forward to
resolve the debate and come up with a more robust ethics of public health.

Having done that, the first order of business is to fill in some of the gaps
in table 3.3 about when a state may engage in liberty-limiting measures on its
own population in the name of public health. This requires first establishing
the nature and range of public health threats, their impact on communities,
and how these threats might engender a response. It then requires a criterion
for when a public health emergency may be declared, and a view of legiti-
mate authority. This will establish the equivalent of ad bellum considerations
of public health before we move into deeper analysis of other elements of
public health ethics using military ethics as a guide and source.
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4 The Impersonal Account of Disease

Of all the events of the COVID-19 pandemic to date, perhaps none were
so chaotic as when on October 2, 2020, the New York Times among others
reported that the American president, Donald ]J. Trump, had been diagnosed
with COVID-19. Within that news lay the implicit tension for some: “The
president’s result came after he spent months playing down the severity of
the outbreak that has killed more than 207,000 in the United States and
hours after insisting that ‘the end of the pandemic is in sight.””' What came
next seemed bizarre, even deranged to some. The president issued a series
of televised statements claiming his imminent recovery; posed as if working
at the Walter Reed National Military Medical Center, typically responsible
for treating the president as the commander in chief of the US armed forces;
and then a car ride through Washington, while still ill, in the presidential
motorcade—vehicles sealed against chemical weapon attack, and thus unable
to vent air or in any way reduce the risk the president’s illness posed to Secret
Service personnel. The president, moreover, had been on the campaign trail,
and reports trickled in over the weekend of tests not taken, quarantines and
isolation broken, and social distancing measures unobserved.?
Commentators and the public who, rightly disdainful of the president’s
actions, advocated criminalizing or otherwise holding accountable indi-
viduals who intentionally imposed others to the risk of infectious disease.
Physician and onetime congressional candidate Dena Grayson claimed that
Trump “knowingly expos[ing] hundreds of people to the deadly coronavi-
rus on Thursday” had committed a crime and that the president should
be charged with reckless endangerment.’> Anne Margaret Daniel, a profes-
sor at the New School, implored the governors or Minnesota and Ohio to
bring legal action against Trump for the felony crimes in those states of
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transmitting an infectious disease.* Actor John Cusack promoted the view
that “in a democracy, Trump would be charged with a violent felony.”*

The calls emerged within the larger context of proposed criminalization,
and ultimately militarization of COVID-19, spurred by anecdotes of indi-
viduals threatening to spread the virus to others,® and reports that terrorist
organizations had considered spreading the virus.” Earlier in the year, Deputy
Attorney General Jeffery Rosen had claimed that the virus that caused the
disease appeared to meet the statutory definition of a biological agent, as
used in US law codifying the Biological Weapons Convention.® This took
COVID-19 beyond the criminalization of HIV/AIDS common to thirty-seven
states in the USA,” and into considerations of national security. It arguably
signaled the return of the weapons of mass destruction (WMD) aspects of
the War on Terror to US soil in the form of considering an infectious disease
state equivalent to a malevolent actor in possession of a biological weapon.
Critics—including the author—replied that the criminalization of disease
had, almost exclusively, resulted in more harms than benefits. Those harms,
moreover, were not borne by presidents or rich, white businessmen of his
ilk. Rather, they were borne by the vulnerable and marginalized—as author
Laura Flanders wrote, “If the Donald was a poor man, poorly defended and
in poor health, there’s a good chance he’d be facing criminal charges.”"

The identity of a belligerent has critical normative significance in a just
theory of health security. First, even in war with humans, what we can do to
enemy combatants is typically regarded to be less constrained than what we
can do to bystanders in pursuit of our enemy."' So knowing who the enemy
is, and defining them in a justifiable way, determines the moral permissibil-
ity of the kinds of acts we can make that violate individual rights.

Second, and critically, the identity of the “enemy” gives us insight into
the appropriate structure of health security. A common historical theme in
health security is to prepare for both naturally occurring and deliberately
caused disease outbreaks in the same way: allocating funds to predict, sur-
veil, and respond to disease outbreaks; structuring research around small
groups of high-impact low-probability pathogens; and investing in public-
private partnerships to incentivize the development of medical countermea-
sures. But rarely do we see expanded universal healthcare, investment in
health systems that combat high-incidence as well as high-impact diseases,
strengthening of our existing international health governance, or address-
ing the ongoing risks of climate change. This gap has been viewed with
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intensely critical eyes from securitization theorists and adjacent scholars,'”
but the precise reasons why we should avoid this turn, and what role the
norms of national security have in public health, are not well explored."

In chapter 2, I provided three primary motivations for treating public
health as a security threat, motivated by the “war metaphor,” which pro-
vided an analogy between public health and armed conflict. Those motiva-
tions were:

1. The threat of infectious disease in terms of

* the harm it causes;

+ the psychological effects it elicits;

+ as it alters community integrity, social function, and even national
sovereignty;

2. The mobilization of resources (including people) and logistics required
to respond to that threat, including the requirement for a separate insti-
tution of the state;

3. The nature of the decisions required by that institution, or its agents, to
prosecute their justified aims.

In this chapter I address the first motivation, and flesh it out. The central pur-
pose of this chapter, in building a theory of just health security, is to mount
an argument for what I call an impersonal account of disease as the appropri-
ate target of public health responses. On this account, the “enemy” in public
health, properly defined and justified as a state institution, is the causative
agent of disease. In defense against pandemic communicable diseases—and
in keeping with this book’s central topic—this causative agent will be a virus,
bacterium, fungus, prion, or some other microbial organism. But other criti-
cal public health concerns arise from other nonhuman, impersonal sources,
such as environmental pollutants or natural disasters. Importantly, humans
on this account are often bystanders to this threat, and even when they not
are not relevantly liable to harm by the state.

My aim with this account is to derive an account of threat that over-
comes the more extreme realist leanings of health security. The normative
and conceptual apparatus of national security is dangerous, as securitiza-
tion scholars show, precisely because it creates an “us versus them” mental-
ity that harms and marginalized communities'* and weakens public health
cooperation as nations seek to protect “us” against “others.”"” It generates,
through intent or neglect, policies that frequently increase public health
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risks rather than lessen them. But more, it generates an assumption that
far from the much more demanding calculus of infringing on the rights of
individuals only in dire circumstances, those rights are easily overridable
because citizens are the threat to public health.

In what follows I argue that, like war, what motivates securitized pub-
lic health responses is the scale of death and disruption disease involves.
I then address one important account of threat in infectious disease, the
“patient as victim and vector” view forwarded by Battin and colleagues.' I
argue that this view first mistakes, or overemphasizes, causal contributions
to harm as tracking responsibility for that harm. Second, it mistakes respon-
sibility for imposing risk as liability for a coercive or dominating defensive
response by another. Finally, the patient as victim and vector makes too
much of the “relationality” between individuals, and—in a related but dis-
tinct way to the view of public health ethics that motivated Childress and
colleagues, as I addressed in chapter 3—would better capture the morally
relevant features of responding to infectious disease outbreaks understood
in terms of domination, which changes the calculus of our response.

In almost all cases individuals and communities that are causally impli-
cated in the spread of communicable disease are not necessarily liable for their
actions. Drawing on the literature in the ethics of armed conflict, I contend
that what generates the right to a defensive action is a responsible threat to
an agent. I then argue that in the context of infectious diseases, specifying
individuals as responsible threats is either (1) epistemically implausible, (2)
misses a sizable chunk of what we care about in health security; (3) is ethi-
cally unjustified, or (4) misses the point from the perspective of public health
response. While there are cases in which individual threats might motivate
public health response, they are quite a bit rarer than is supposed, and not
straightforwardly individuals with disease themselves. Rather, the threat of
infectious disease is by and large best characterized as the threat of the caus-
ative agent of disease. I argue that because of this, we should take rights
infringements of individuals incredibly seriously, given that individuals
themselves are not threats, and thus should not incur the kinds of harm a
public health emergency response can entail. This does not rule out public
health acts, it but raises the bar to action because it must be a “least-worst”
response, rather than one where individuals have become liable to response
because of a positive reason to act against them.
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I conclude with applied cases of this account of health security. First, I
examine the role disease surveillance can play in preventing the emergence
of disease epidemics and discuss how a non-liberty limiting account of sur-
veillance might be constructed, including the use of ecological surveillance.
I then turn to questions of failures to act in responding to a public health
need as a source of health injustice, and the relationship between the ad
bellum last resort condition and modern public health ethics. I conclude
with a view of what I consider the primary objection people will have to
take into account, those cases in which human actors do function as agents
of disease, as a way to tightly define the scope of our concerns about public
health threats gua human threats.

The Threat of Disease

In chapter 2, I claimed that the threat infectious diseases pose might war-
rant a securitized approach to public health. That threat may arise by virtue
of the harms posed to or expected to threaten the public’s health. It may
also possess some psychological features that indicate it is a threat, such as
a sense of immediacy or exigency posed against a community. Finally, the
threat may arise in terms of a threat to community integrity or even national
sovereignty.

When thinking about the moral justification for health security, with a
focus on infectious disease in particular, threat is a good place to start.'” Infec-
tious diseases can cause public health crises on an enormous scale. This is
why, for better or worse, we declared war on AIDS, which has killed approxi-
mately 40 million people worldwide since the beginning of the epidemic."® It
is also why we declared a smaller defensive response against Ebola virus dis-
ease, which killed 11,000 people in West Africa and upended the economic
and social conditions of three vulnerable countries.

But I have yet to see someone declare war, say, on road injuries, which
kill more than a million people a year worldwide.'” Road safety is surely an
important and worthy topic of public health, and it does cause large numbers
of deaths. But it seems strange to declare war against road fatalities. This cer-
tainly doesn’t mean it is impossible, but I take it as indicative that the wars
we declare on health issues are often (though not always) infectious diseases
because of the scale, exigency, and overwhelming nature of those outbreaks.
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Mere death or disability does not always engage the kinds of norma-
tive claims with which health security is concerned—even in infectious
disease. We have not, to echo a claim made by conservative commentators in
criticism of COVID-19 public health metaphors, declared war on influenza.
This is despite influenza being a disease that in 2018 caused 35,000 deaths
in the United States: when the American Medical Association “accepted
the challenge to be in the forefront of [the] war on AIDS” in 1988, 16,602
deaths were attributed to HIV/AIDS.? It is not my purpose at this time to
question whether or not we ought to have mobilized the war metaphor
against HIV/AIDS, but it raises the question of “why the difference?” And
should we, if we are justified in declaring war or mounting a securitized
response to AIDS, make the same declaration on influenza?

The answer, I suspect, is partly in the second way that threat manifests—
though for the wrong reasons. HIV/AIDS tapped into a deep concern and
psychological vulnerability, but too little and too late. While the US gov-
ernment ignored HIV/AIDS, infamously to the point that President Reagan
failed to mention the disease until the end of his administration, its increased
attention tapped into two forms of psychological insecurity. The first was the
totally justified fear by the LGBT community ravaged by the disease, whose
activism turned that fear into direct action to compel the government to
notice and address the crisis. The second was highly selective fear of HIV/
AIDS among the “innocent,” and in particular, individuals receiving blood
transfusions. The wider public fear of AIDS that motivated the War on AIDS
was, on most accounts, a reaction to a single “H,” hemophiliacs (and other
receiving regular transfusions), where homosexuals, heroin users, and Hai-
tians would not motivate America to act on a disease epidemic.”

The psychological aspects of insecurity are neither a necessary nor suf-
ficient condition for identifying a health security threat. Threats need not be
recognized as such to kill you. I may be oblivious to all kinds of danger—
such as the day-to-day risks I take on the road—that nonetheless are grave
threats. A belligerent human aiming to harm you may ambush you because
of the advantage conferred by the element of surprise. Conversely, I may
have all kinds of deep fears about things that are low-level threats (e.g., the
threat of international terrorism relative to domestic hate crimes), or are
even totally fictional (e.g., the “Satanic Panic” of the 1980s).”

The third and final criterion is community integrity. Not all disease risks,
even those that are very serious, threaten community integrity, even where
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the morbidity and mortality of a disease are very high and very costly. The
cost of Alzheimer’s disease is very high, estimated to cost up to $2 trillion
annually worldwide by 2030.** However, due to its concentration at the end
of life it is unlikely that the high cost of that disease ultimately threatens the
internal or external function of a community, much less state. High costs, in
particular, are able to be borne under a public health state through progres-
sive taxation mechanisms, and the appropriate financing of health.**

Other health crises, and in particular rapidly evolving infectious diseases,
might threaten communities just because their death toll is concentrated in
particularly devastating ways. Famously, the 1918 influenza epidemic, com-
pared to seasonal influenza, disproportionately killed the young.?® The AIDS
epidemic was highly concentrated in marginalized communities, including
the LGBT+ and sex worker communities. And a Pro Publica investigation in
2020 highlighted how the COVID-19 epidemic’s disproportionate toll on
young Black men has hollowed out communities around the United States.
In this latter example, investigation showed that COVID-19 was often the
final blow in a combination of institutionally racist policies and treatments,
additional and systemic public health risks, and lack of access to care imposed
on young Black men, weathered by resilient people but making them vulner-
able to the SARS-CoV-2 virus and the disease it causes.”® In a similar way to
the effects of smallpox on Indigenous communities during the colonization
of North America, what constitutes a catastrophe from which communities
may never fully recover can be local, and proximate, rather than a more
obvious ultimate and globe-spanning kind of catastrophe.

Because of the conflicting meanings of “threat,” then, it is important to
clarify what the appropriate locus of threat is. To start, while there is a rela-
tionship between community-level risks and individual risks, a “public health
threat” does not obviously track mere individual risk. Public health is, at its
best, a collective endeavor pursued to promote the health of communities.
So even if the most direct causal effects—morbidity and mortality—inhere to
individuals, its effects and our responses are often at the level of level com-
munities. COVID-19 is a great example of this kind of threat. Individuals die
of COVID-19 like any other respiratory illness, but the pandemic has also
disrupted communities, made international travel unsafe, affected trade,
put people out of work, and stressed social safety nets beyond breaking
point. This stress, moreover, has affected not just those affected by COVID
directly but those who have missed out on access to housing, social services,
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employment, and medical care as secondary consequences of social disrup-
tion. This kind of threat is large in magnitude, and is, moreover, coordi-
nated in the sense that COVID-19 is a pandemic with a coherent etiology.

What makes a threat special ethically, however, is that threats motivate
a defensive response. This may be defense of oneself, or another. The lan-
guage of threat, moreover, is not unknown to public health. In the United
States, it is described in Jacobson v. Massachusetts:

Upon these principles of self-defense, or paramount necessity, a community has
the right to protect itself against an epidemic of disease which threatens the safety
of its members.”’

That is, a threat to community engenders community self-defense. But even
if this is a universal idea, and not simply an artifact of American legal reason-
ing, it broaches the question of against whom, or what, we are defending. In
the ethics of armed conflict there is broad agreement that an unjust threat
against our lives—including a conditional threat, like an army threatening
us®*—permits us to engage in a proportionate and even lethal response. In the
same way, just health security needs a referent: the thing that is threatening us.

In classical, conventional war, the threat is that of aggression, often between
states.”” That aggression prompts a reaction of self-defense, or defense of
another through armed conflict, in which the military representatives of a
belligerent state are subject to lethal use of force until peace is achieved.*® But
the literature on self-defense and threats is considerably more complex than
that, and its principles may be applied to non-responsible threats—threats
posed by actors who do not intend and may not even have a choice but to
impose them®'—and even nonhuman threats such as the threat of planetary
destruction.® So there remains an open question about what it is that causes
the threat that motivates our ability to defend ourselves against the threat of
infectious disease.

Misclassifying this threat, moreover, can have serious consequences in
practice. Annas identifies this in his analysis of “worst case thinking,”** focus-
ing only on a prescribed set of actors and disease states and design policies
in turn, which overemphasize these at the cost of other public health needs.
Alternately, mischaracterizing the threat as human may lead to the worst
impulses of human action, as individuals are vilified for a disease over which
they have no control—revenge described as policy. In either case, these mis-
characterizations either marginalize or neglect vulnerable people. In the case
of COVID-19, these practices have arguably failed in their task of protecting
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the world against a naturally occurring pathogen, while many billions of
dollars of money in the developed world have been spent on homeland
defense against much rarer pathogens such as anthrax attacks and Ebola
virus disease, which have Killed in the tens of thousands in the last decade,
almost all of them in the context of a single outbreak in Western Africa.**

This might leave some to resist the idea of threat altogether as useful
in public health. Such a move might be part of a larger abandonment of
health security, or simply a partial rejection of its completeness. This is
not without cause: securitization theorists will highlight damage that arises
from treating people who suffer from disease as threats. The AIDS crisis I
have already described is replete with unethical and unjust behavior that
arose first from willful neglect of the crisis due to its association with gay
men, and later the criminalization of AIDS status as a regressive policy that
harmed meaningful, rights-respecting public health interventions.

I think, however, that an analysis of threat can serve two important roles.
One is to play a negative role, in which we dispel dominant conventions
around the locus of threat in health security as individual humans. The
other is to play a positive role in identifying what it means for a nonhuman
entity to be the appropriate locus of threat in health security, and what this
means for public health emergencies. I deal with each in turn.

Victims and Vectors

For my negative project, I'll use an influential view on individual risk and
threat of infectious disease called the “patient as victim and vector” view
developed by Margaret Battin, Leslie Francis, Jay Jacobson, and Charles Smith.
As one of the first comprehensive works on ethics and infectious disease, it
is important both for its historical position written after SARS, H5N1, and
the identification of extremely drug resistant tuberculosis, but prior to the
H1N1 2009 pandemic. It is an early text identifying bioethics’ lack of atten-
tion to infectious disease as an important topic.*®

The patient as victim and vector view gives a simple, clear picture of
threat in infectious disease: individuals are both victims of a disease and
vectors of its spread. The authors state that individuals thus are at least partly
blameworthy for disease transmission, and thus also partly responsible for
preventing transmission events from occurring. In discussing responsibility
for infectious disease transmission, they write
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Deliberately sneezing on one’s competitor, having sex when one is aware of the
possibility of transmitting disease, like chlamydia or syphilis—these are (ir)respon-
sible acts. Similar notions of responsibility, praise, and blame apply to them, as the
reckless acts that persons at risk: leaving toxic waste near a playground, having sex
without protection against unwanted pregnancy, and so on.*®

That is, we are responsible for our acts on everything from a deliberate sneeze
to sex, if there is a possibility of transmitting disease. They conclude that
even in unaware acts of disease transmission, we may still make choices in
our lives that expose individuals to risk even if we are not aware of our infec-
tiousness or disease state.”

The authors go on, however, to note that because of the complex webs
of disease transmission, there is no “source” and no endpoint for disease
transmission. Humans are described as “way-stations” and “launch-pads
for infectious diseases. When considering knowing whether we can foresee
our disease state or our chance of transmission, further, the authors claim

The metaphysical status of human beings as individuals—their physical as well
as social locatedness, their embeddedness among others who are also sway-stations
and launching-pads for dangerous as well as benign microorganisms—cuts against
binary judgements that people either are responsible or not responsible, blame-
worthy or not blameworthy.

They claim, then, that individuals are embedded in a complex web in which
their responsibility for disease transmission is offset by their ability to blame
others for giving them a disease in the first place. Because of this, individuals
can justifiably be imposed upon to prevent these interactions, including in
ways that cut against their self-interest or their civil, economic, and social
rights. But this must be done, the authors claim, always with the additional
“perspective of the patient as victim.” Following on from Rawls’s famous
thought experiment in which hypothetical members of a society are asked
to identify what arrangements of institutions they prefer, Battin and col-
leagues argue individuals deeply uncertain about their status as either vic-
tim or vector will adopt a “we are all in this together” perspective, striving
to do the best, as a matter of solidarity; that is, maximize the minimum for
each and every one—rather than generating a better average—with respect
both to our susceptibility to disease and what is needed to reduce the over-
all burden of disease.*®

I will leave the authors’ account of Rawls, and how their conception of
threat fits into a larger political philosophy of public health, for the next
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chapter. For now, their conception of public health threat is my concern
as it captures some of the intuitions people seem to have around threat and
infectious disease. It provides a view of the relationship between risk and
threat in public health: that individuals are constantly aggressor and defender
against an onslaught of potential infectious risks.* It also articulates what I
think many would find a plausible view of that threat and our response to it:
that when individuals threaten us, they waive certain rights not to be treated
a certain way. The constancy of these interactions does a lot of work here,
by creating a presumptive case for regarding ourselves as potential disease
transmitters and receivers, and thus giving us no reason not to act as if we
were a risk (and at risk).

This view, however, does too much on the one hand and not enough
on the other. For a start, it is simply empirically false that, as the authors
describe it, there is no beginning and end to infectious disease. This is true
perhaps for some diseases, but certainly not others—and certainly not the
ones that health security typically regards as threats. Even the examples that
are used by Battin and colleagues—HIV/AIDS, tuberculosis, influenza—are
all zoonotic pathogens. They arise in animal hosts and transmit to humans.
So, unless Battin and colleagues have an account of responsibility in minds
for poultry, cattle, and great apes, their account is empirically unsound for
a great many infectious diseases. Diseases do come from somewhere.

I imagine that Battin and colleagues would reply that while this is true

for any one infectious disease, the “web of disease”*’

writ large is the basis
for their theorizing. But if we take this tack, we get something that looks
more like a social scheme of risk sharing, than one in which arguments from
responsibility or threat are strictly necessary. Individuals might engage in
socially sanctioned activities that involve mutual risk impositions without
giving up their rights in any meaningful way. We all drive on the roads and
risk each other’s lives every time we do so. While we are responsible for
harm and may be responsible in a causally and even ethically meaningful
way, it does not involve a strong waiver of our rights. In fact, access to the
road as part of a scheme of social sharing of risk might constitute a promo-
tion of our rights to movement and mobility. Instead of leaving people to
fend for themselves and/or simply punishing noncompliance, we have con-
structed broad (though arguably neither broad nor strong enough) regula-
tory systems to cover insurance, licensing, road safety, traffic data, highway
maintenance, and so on. Car crashes impose a serious risk of death, and at
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more than a million deaths per year worldwide, they are as great a source
of mortality as many infectious diseases. Yet we do not presumptively lock
up individuals on the suspicion they may cause a car accident to another
or teach another to drive as recklessly as they can. Nor do we hold them to
be threats at every turn.

The distinction between road safety and infectious disease, moreover,
is not totally explained by the capacity of onward transmission of infec-
tious disease—tuberculosis can spread rapidly in resource-poor settings, but
its ability to reproduce in developed nations, the primary target of Battin
and colleagues’ analysis, is quite limited. When describing the forced isola-
tion of a homeless man, Mr. K., the authors go so far as to say that the dif-
ficulty is not “whether,” but “how” compelled isolation should occur.*' But
why should this be the case? We might impose a financial burden on Mr. K.
or others buying a car, or an educational burden in getting a license, but we
again do not presumptively restrict a major liberty like freedom of move-
ment on the basis that they may at some future time kill someone. And—in
general terms, as a statistical member of the United States, in which his case
is set—he is much more likely to kill someone with a car than he is with
an infectious disease, at least outside of a major crisis like COVID-19. Note,
further, that I'm not saying we shouldn’t isolate some kinds of patients,
even forcing them to be so. However, the web of prevention model doesn’t
account for this in the right way.

The web of disease account by Battin and colleagues entails a threat-
based analysis. In writing about pandemic responses such as community
level quarantine, Battin and colleagues argue that personal security for
quarantined individuals is important:

A common social response by people who feel threatened toward people they
view as threats is to try to destroy the threat by driving them away, harming, or
killing. These may be understandable and even justifiable responses to aggressors
of various sorts. But to regard people who have communicable infectious diseases
in this way is to regard them as vectors only, and to overlook that they are already
victims as well. Infectious vectors are not only aggressors—if they even can be
called that—but also people themselves under threat.*

This explicitly identifies individuals with communicable diseases as threats.
And importantly, it does not deny they are threats, but rather says that our
responses to threats, while justifiable in other cases, are not justifiable in
communicable diseases because individuals are also victims.
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But what comes of this double “threat-and-victim” analysis is mysteri-
ous. Just because someone is themselves under threat does not necessarily
undermine our justification for exercising permissible self-defense, even
lethal self-defense. This is the heart of the justification for killing in war.
Just because I am under threat by person A does not mean that the threat
I pose to person B is lessened or mitigated. There might be other reasons
to refrain from harming me—such as if I am a soldier engaged in a just
war*—but the mere fact that I am similarly under threat does not obviate
the threat I pose to others.

We could construct an account of individuals with communicable dis-
eases as a threat, but it is far more restrictive than Battin and colleagues
admit. More often than not, individuals infected with a communicable
disease pose what we might call a “nonresponsible threat.” That is, they
unknowingly threaten to harm others in a way for which they are not liable
and are in no way morally responsible.* The classic example given here is
that of a man pushed from a cliff by a third party and falling toward me. Due
to a lack of time to react, I will either be killed (and the man will live), or I
can open a large umbrella and impale the man on it. Jeff McMahan points
out that while there is a strong intuition that we are justified in enacting
defensive harm against nonresponsible threats, we lack good reasons to do
so. Importantly, threat has not violated our right not to be harmed—insofar
as a right is something we have against others that means they are con-
strained in their behavior, we cannot be constrained in our behavior when
that behavior is something we have no control over. I have a right violated
by the villain who pushed the man off the cliff, but not the man himself.
He is equivalent to a bystander in terms of my right to a defense response
based on his liability as a threat.*

An extension of this example would be a kind of iterative “falling man”
case. Instead of one falling man, we could imagine a falling man has been
knocked off the cliff by another falling person on a terrace above, and they
by another, and so on. Much like the spread of infectious disease, there is
a sequence of causal events that make the falling individuals all threats to
the person immediately next in the sequence. But at no point have any of
them become liable for their actions, and thus they have not given up their
rights against harm. My justification, and indeed anyone’s justification to
exercise self-defense against these threats, is not “balanced” by the victim
view, in this case either.
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In a similar way to the falling man, in most cases of communicable dis-
ease an individual with a disease is not morally different from a bystander
who poses no threat at all. In both cases, the threat exists, but the individual
hasn't forfeited their rights. Individuals with communicable disease are then
more analogous to noncombatants in a war zone. They may at times pose
nonresponsible threats to others, but this alone does not give us a justifica-
tion to harm them in return, including by violating their rights. Rather, we
require an argument in which the harms that we are preventing in respond-
ing to a threat are proportionate to the kinds of harm we are inflicting on
innocent threats. But note that this kind of “least-worst harm” argument
does not depend on liability, but on proportionality, necessity, and last resort
alone.*

An easy objection to this is that many individuals perform acts that
arguably and knowingly put others at risk. For example, they go to work
while sick knowing they could spread disease to others. This forms part of
the relational turn that Battin and colleagues impress, in which we are all
simultaneously threatening each other in more or less responsible ways.
But I think this speaks less to the nature of the interactions the individual
has with other individuals, and more to the way their interactions may be
(often unjustly) constrained by the society in which they live. Individuals
engaging in high-risk behaviors may have a low-wage jobs they rely on for
subsistence, or elderly parents that need care, or housing insecurity, or vul-
nerable immigration status, or simply lack access to healthcare with which
they could get medical treatment if they did, in fact, have a disease! These
and many other reasons may make someone put themselves in a situation
where they expose others to risk in the name of a serious need. Moreover,
the nature of public health threats, as I mentioned in chapter 2, are those
that individuals are ill-equipped to prepare for alone, and in fact may be
penalized in non-pandemic times for doing so.

These individuals, we can say, are dominated, meaning their options for
acting are restricted on an arbitrary basis.* In the above cases, individuals
may be implicated in risking the transmission of disease, but their choices
are arbitrarily restricted by the kind of society built around them, long-
standing historic injustices, and their social mores—even those otherwise
encouraged by a society that now demands differently of them.

Dominated individuals aren’t nonresponsible threats in the same way
as someone innocently shedding virus. But nor are they necessarily liable
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to defensive harms. To begin, the individuals that might be threatened in
these cases may have considerable latitude to avoid a threat—and bear in
mind that these dominated individuals are not seeking to harm others but
are (1) a component of the causal path through which harm is produced,
and (2) placed into a position in this path by virtue of their circumstances.
These individuals could plausibly be avoided in many cases or could have the
risk they produce reduced in other ways. In this case, their status as vectors is
just their status as victims. While not the same as the nonresponsible threat
in that they strictly speaking have some choice, those choices are extremely
limited. Moreover, we may have ways to avoid them entirely, or reduce
their risk below the level at which they are a threat to us.*

It would be remiss to avoid discussion of individuals who either spread an
infectious disease intentionally or who oppose certain kinds of public health
measures on spurious grounds. The most obvious and targeted group of these
are the unvaccinated. But here, it is not clear that a choice to impose greater
risk on others in the event I become a nonresponsible threat is sufficient for
me to constitute a threat liable for a defense response. It is certainly wrong
of me to increase the chance that I infect someone with a disease if I have
an easily available alternative.* But that does not necessarily make me more
liable for defensive harms just in case [ am then put in a circumstance where I
unintentionally infect someone. This is like asking why the man falling from
the cliff was so close when he fell or was pushed. There is something in the
story that made his imposing risk of harm to me more likely, but that does
not necessarily generate his liability to be harmed.

In some rare cases, individuals may be liable for defensive harms. The
cases I have in mind include, for example, individuals who are aggressive,
or act in ways that constitute deliberate acts of disease transmission, such as
spitting on people, removing their masks and getting inappropriately close
to others, forcibly removing others’ masks, and so on. These are individuals
that are responsible aggressors. But here, their victim status seems irrel-
evant. In fact, in legal terms, most of them have already engaged in battery
and may be liable in some jurisdictions to self-defensive responses on that
alone. But I note that these are very small numbers of cases, much smaller
than simple vaccine refusal. Vaccine refusers, in my experience, are often
terrified of infectious disease, but they have other reasons for imposing risk
on the community, rather than being positively interested in causing its
spread.
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This, then, is the summation of the failure of the patient as victim and
vector view. Simply being causally implicated in infectious disease trans-
mission at the moment of transmission is not a good measure of our respon-
sibility for that transmission, much less for our liability to be subject to
reprisals or liberty-infringing public health measures. The patient as victim
and vector, paradoxically, critiques bioethics for its reductive individual-
ism but then resorts to a reductive and individualist conception of public
health. Resolving this is an important step in an account of threat in infec-
tious disease. But it can’t be done merely through an account of responsi-
bility. Moreover, it can’t be done by merely presuming that anyone, at any
time, is responsible for disease transmission in a particular way.

An Impersonal Account of Disease

The negative account above shows us how an account of threat posed by
humans doesn’t quite capture what proponents think when considering
threat in public health. A concept of threat might be more useful if we can
divorce it from the idea that people are the primary locus of threat to health
security. Of course, if and when a biological weapon is used, individuals
might be the primary threat—the weaponeers, terrorists, or states that are
creating and using a biological weapon. But health security is considerably
broader than the issue of biological weapons, and thus examining it in the
context of naturally occurring diseases is a first port of call.

The first reason to abandon the anthropocentric view of threat is that,
in the broader context of infectious disease, considering humans as the locus
of our concern ignores the vast array of nonhuman, non-agential, micro-
bial threats that exist outside of humans for now. A central concern of those
preparing for and responding to disease pandemics are zoonotic pandem-
ics, those that cross from animals into humans. It seems absurd to imagine
that an account of public health threat that only imagines disease becomes a
threat when it crosses into humans, any more than it imagines that a forest
fire only threatens a town when the first house burns. An account of threat
must be broader than that.

Even within humans, imagining humans as threats from the perspective of
public health likewise seems mistaken. People are causally implicated in harm
all the time when we consider infectious disease. The most obvious of these is

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



The Impersonal Account of Disease 79

when we transmit the causative agent of infectious disease to each other. This
could be the flu, Ebola virus disease, or a yeast infection. In all of these you are
harmed, even if I am unaware I've harmed you. Yet whether I am a threat to
you, and that threat arises to make me liable to a defense response, is unclear.

The reasons for that are borne out in related literatures on threat. Consider
the unjust combatant hiding among an unwitting group of civilians. Are we
permitted to bomb those civilians just in case that combatant is there? Most
serious accounts say that on the face of things no, we are not. This is true even
if the civilians make it difficult for us to otherwise act against the combatant.
Why? Because those civilians, despite unwittingly being causally implicated
in some future harm in virtue of shielding the combatant, retain their rights.
So too, just because we may unwittingly—say, in asymptomatic cases—play
host to a virus does not mean that we lose our rights merely because we are
causally implicated for the harms we choose. And importantly, at least in the
ethics of armed conflict, this is true even if the civilians are sympathetic to
the insurgent, or merely hostile to us.

If involvement in causal stories were sufficient, moreover, we would be
permitted to act defensively against all manner of people. It seems plausi-
ble, for example, that voting for Ronald Reagan did more to harm US public
health through the trajectory of the AIDS crisis alone than any individual
currently host to a particular biological pathogen. Even if Reagan voters
were not aware that infectious diseases would be the scourge of the twenty-
first century, they were still causally responsible for where we are today.
But I think people who argue that we should deny people who refuse to get
vaccines access to medical insurance would balk at denying Reagan voters
(or G. H. W Bush voters, or Clinton voters, or G. W. Bush voters, etc.) access
to medical care based on their causal responsibility for pandemic disease.

This is not to deny that individuals may act in a way that increases the
risk of transmission of disease. What it poses, however, is a question of how
public health actors and policies should regard liability for that risk when
choosing actions that infringe on individual rights. And here, the reasons
seem thin. Public health policies act on whole communities, sometimes
entire nations. If liable threats matter from a normative perspective, they mat-
ter at best as secondary considerations; most individuals are either unaware
of the risk they pose to others or are in a compromised position by virtue
of their arrangement of power in society. And if the response is genuinely
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necessary, proportionate, and a last resort, liability may be irrelevant:
whether an individual is liable to a defensive action just doesn’t matter for
the purpose of preventing the spread of disease in critical cases.

Here, then, is a case where one can use militarized metaphors in a way
that is contrary to mainstream securitized approaches to public health. If
healthcare workers are the equivalent to warfighters on the front line, the
infected public isn’t the equivalent of enemy. The public, rather, is equiva-
lent to noncombatant civilians—even if they are at times hostile or uncoop-
erative civilians, who are absolutely a feature of war. They might be hostages
to a disease; they might be human shields. Yes, they sometimes might act
in ways that make the enemy’s job easier. Some may see the chaos as an
opportunity to advance their own ends inside the strife. But they aren’t the
enemy. What we do in response to their needs, especially when the fate of
communities or nations is on the line, is a tricky normative question. But
this account of what the public counts transitions us from understanding
the public as a threat, much less a threat subject to defensive means by the
state, to something requiring considerably stronger moral considerations
to target.

Instead, it is the causative agent of disease that is the enemy, and a
threat liable to defensive measures. The reference of a non-agential threat
may strike some as odd. Rights to self-defense don’t inhere in nonsentient
beings. I can’t exercise my right to self-defense against a toaster unless it is
thrown, or dropped, or otherwise used by someone against me. And then
my right to self-defense isn’t against the toaster, but it’s against my attacker.
So why should a virus be any different?

This is where we must be careful about what motivates public health,
rather than war. War is an exercise of defense of a state against a belliger-
ent: the right of collective self-defense is deeply contested;* we typically
envisage it against other humans. But we could imagine an armed conflict
that mobilized the tools of the state against a non-agent, however. Imagine
an army of sophisticated but nonsentient robots, arriving in our solar system
with no sentient leader behind them, with simple orders to exterminate
humans. Here, I think almost everyone would say that if there is any justi-
fication for the use of the armed forces, it is this one! And I think we’d rec-
ognize this as war. Even if the use of force is against non-agents, we would
still recognize this as some kind of war. It occupies a similar understanding
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of threat and would require a similar institutional response by states (if not
the whole world).

And yet some of the limits of the just war would still apply. Obviously,
we can’t harm these robots assuming, as we do, that they are not sentient.
But war is still hell. If there’s some way to prevent the robots from executing
their plan without resorting to a catastrophic armed conflict, we should. Not
because of the robots, of course: you can’t harm a toaster. But you can harm
any civilians in theater, and they still matter. This provides both ad bellum
restrictions, in terms of the decision to mobilize and choose to use that kind
of force, and in bello in how that force is prosecuted. This is because modern
wars are not simply a series of isolated skirmishes but are often industrial
affairs that cause harms and violations well beyond the scope of a gun.

The analogy, I take it, is similar. The biological robots called viruses, or
their living cousins in other kingdoms,*' are not sentient. But there is still a
case to be made for limits to the kind of force we bring to bear in defending
against them, through the institution of public health. In particular, because of
the deep costs to humans in mobilizing a public health emergency response,
a premium should be placed on avoiding a public health emergency where
possible.

This account of public health is homologous, as I noted in the previous
chapter, with the basic tenets of just war theory. War is, among other things,
a last resort, the option of communities—usually states—when diplomacy
has failed. Likewise, public health is, among other things, the task of pre-
venting crises from emerging. Only when we fail does the logic of the health
emergency take form. Health security is a departure from routine public
health, our analog to peace. But, because of the world as it is, we are justified
in preparing for, and thinking through, what happens when we must go to
war against disease.

Contingent Pacifism

This impersonal account provides an instrument with which to critically
engage public and global health. While we may be justified invoking emer-
gency responses as a last resort, what constitutes a “last resort” is substan-
tially stronger than it appears on its face. Recall that for many, if not most,
the threat of disease is either epistemically unavailable to them because they
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don’t or can’t know they are infected or, even if they could know, they are
unable to respond in a way that protects them and others sufficiently to
prevent a global pandemic.

In chapter 2, I introduced the basic idea of contingent pacifism. In the
context of armed conflict, Larry May presents contingent pacifism as fol-
lows. Traditionally the ethics of armed conflict is cast as a debate between
pacifists, who think that no war is ever justified, and realists, who think that
war is a normal and indeed permissible extension of state power. Just war
theory seeks to find an alternate position of these two views. May argues,
however, that rather than just war theory giving us a reason to reject realism,
it rather is better positioned historically and normatively to give us a rea-
son to reject pacifism.** Contingent pacifism emerges from this inversion to
claim not that all wars are unjust, contra absolute pacifism: just that all wars
that have actually happened, and are likely to happen in the world as it is,
are unjust. Part of the reasons for this is that taken seriously, the criteria for
declaring war, and then waging it justly, are so demanding the war is almost
never necessary, proportionate, a last resort, or pursued for a just cause.> More-
over, while wars can be just in one and only one way—a just declaration,
just conduct, and just resolution—they can be unjust in many ways.>* They
can be unjustly declared but justly conducted; justly declared and fought but
unjustly ended, and so on. Contingent pacifism provides not just a way to
specify that wars are frequently if not always unjust in practice but how and
why they are unjust, and how the world should change in response to this.

As with war, again, so with public health. Health security’s normative
foundations, especially in the United States, have largely emerged from what
we might consider the equivalent of a realist framework: in armed conflict,
the view that war is simply an extension of politics, an inevitable part of the
anarchical fabric of international relations. In health security, the realist turn
produces scholarship and policy that seek to prevent and respond to disas-
ters but rarely engages substantively with questions of justice within which
health emergencies arise.*® It produces wargame scenarios describing mass
casualty events, but—despite acknowledging the fragmented and weak state
of American healthcare is likely to be a vulnerability in the nation’s defense
against infectious disease®*—it never broaches the question of whether a
national health system or insurance would be useful in preventing such
a disaster from unfolding.”” Tt calls for informing the public about public
health actions rapidly,*® but rarely connects this to larger political issues
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around the fragmented nature of American public health and marginalized
citizens’ justified distrust of those systems. And it advocates high science
and technology in the form of disease forecasting using real-time health
data, among others, but avoids the problem that health data is fragmented
and of poor quality precisely because of the commodification of American
healthcare.” It takes the position, finally, that conflicts between rights are
likely and inevitable and seeks to work back from this supposed reality to a
position of relative security against communicable diseases.

To restate, health security in practice looks much like a realist school in
international relations. Most contemporary health security takes, though
never explicitly, the idea that the existing politics of health are simply the
ground truth in which it operates, and that this ground truth has no ethical
content in and of itself. How states manage health is divorced from how
they ought to care about health security.

This position, however, is methodologically backwards and lacking strong,
primary moral justification. Rather, an approach that corresponds with con-
tingent pacifism seems a fruitful starting point. This position asserts that
health rights, among others, are critical and near inviolable. These rights
extend broadly from individual medical care out to international (even global)
health governance. They are, moreover, inseparable from broader political,
social, economic, and social rights. Needing to make trade-offs of the kind
that health security and the orthodox position envisions, is in principle pos-
sible but in practice is rarely inevitable or necessary and may never even be
just in the real world. It should only be taken as a last resort, when our ability
to negotiate with ourselves and with our natural environment has broken
down.

We don't need to be what I consider to be the public health equivalent
of a pacifist, or what Gostin accuses individuals such as Annas of in his
comments on “left libertarians.” But we can accept that, as a critical move,
no public health emergency has or could be just in the world in which
we live, because none took the threat of the causal agent of disease, and
the lack of liability of individuals, seriously: evidenced alone by decades of
repeat, unheeded calls that we are “not ready for the next pandemic.”® This
doesn’t discount that public health emergency actions may be required to
respond to the threat of disease. But even if we are forced to act this way, we
might not satisfy the demands of just health security.
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Ecology

If the causative agent of disease is the enemy, then where the enemy comes
from matters. Particularly in a securitized public health setting, the idea that
communicable disease threatens a community is central to justifying the
defense of communities in public health. As this is a book about public health
crises, a central question is where likely pandemic diseases will emerge.

Where the rubber hits the road is in creating the conditions that cause
pandemics to arise. Not all pandemics have their origins in human affairs,
but many do. The emergence of coronaviruses as zoonotic pandemic patho-
gens has been linked to encroachments on the natural habitats of bats and
other intermediate species.®’ Flu is primarily an avian disease, but increas-
ing interaction between displaced wild bird populations and domestic fowl
or pigs creates the opportunity for spillover events.** Likewise, the defores-
tation caused by heavy industry in sub-Saharan Africa drives the emergence
of Ebola virus disease.”

The density of pathogens is linked closely, moreover, to biodiversity. The
most biodiverse areas on the planet, however, have long histories of colo-
nization and resource exploitation that have seriously, and perhaps irrevo-
cably, damaged these landscapes. Our obligations to prevent public health
emergency are shaped, on a basic level, by the background institutions of
nations and indeed the global community.

Climate change renders all this more extreme. The emergence of Zika
virus as a public health emergency of international concern in Latin Amer-
ica has been tied to the increasing ranges of the Aedes mosquito, which
transmits Zika but also Yellow Fever and other deadly diseases. As the globe
warms from anthropogenic climate change, these host ranges are projected
to change further, driving increasing numbers of pandemics.®*

A contingent pacifist position of public health holds, as its analogue in
just war, that the use of force to manage a public health crisis is justified
only as a last resort. This is because the emergency responses we have seen
in the context of COVID-19 are only justified when we have done what we
can to prevent needing to declare an emergency. Yet it is hard to see how
we are anywhere close to that last resort, given the current international
approach to climate change and the ongoing and systemic deprivations in
our world. Take the 2013-2016 Ebola outbreak, credited sometimes as a dis-
ease brought about by “bushmeat.”®® Yet a closer examination of the crisis
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shows that outbreak was brought about, in no small part, by the legacy of
colonialism and civil war, and exploitative industrial practices by devel-
oped nations in Western Africa that left the three target countries unable to
defend themselves, through conventional public health, from the virus.*
This is not a claim against the nations of Liberia, Sierra Leone, and Guinea,
but rather a claim against the nations who, over the last hundred years,
have systematically deprived these nations of their ability to withstand a
disease epidemic of this kind. The most recent outbreak of Ebola virus disease
in Kivu province of the Democratic Republic of the Congo, similarly, arose
in part because of ongoing civil conflict borne of Belgian colonization.®’
COVID-19 has been likewise credited, among other things, as a product
of global trends toward insular responses, away from global solidarity, and
away from robust public health.®®

In all these cases, to paraphrase a famous thought experiment by David
Mitchell and Robert Webb, we are the bad guys.” The impersonal account
of disease pits us against the causative agent of disease, yes. But any serious
look at the actions of humans on this planet identifies us as a, if not the,
belligerent party in many if not most of these conflicts. Infectious disease is
indeed terrible, but it is as much a consequence of human interference with
natural environments as it is anything else.

This is not, of course, to say that humans must ultimately bear the fate
of infectious disease.”® Rather, the liability resides with states individually
and jointly to invest in mechanisms that prevent the need for public health
emergency responses. Climate change mitigation, then, is not only a justi-
fied public health measure; it is obligatory just in case it presents a tractable
and less coercive alternative to another public health crisis like COVID-
19. Likewise, policies that allow initially symptomatic individuals to report
their symptoms, undergo isolation and care without fear of reprisals or
domination, are not just desirable but obligatory just in case it prevents the
seeding of a global pandemic. It arguably unites the twin tasks of universal
health coverage and health security. It is not enough to have a strong medi-
cal system, vaccines, and medical countermeasures to pathogens of con-
cern. Rather, individuals need to be able to access that health system with
relative confidence in their treatment and outcomes in order to prevent a
health emergency from arising.

This provides us with, in philosophical terms, a compelling ideal theory.
It does not abandon the basic tenets of health security, but nor does it grant
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them a starting position akin to political realism. Rather, it takes as its start-
ing point the view that communicable disease pandemics are indeed a true
threat to humans and their communities. It inverts this, however, to say
that because of the source of that threat, and the people that are harmed
in the process of mobilizing state power in emergent contexts, we should
avoid the conflict where possible.

Objections and Complications

An easy response to all of this is as follows. Sure, the impersonal account of
disease is desirable. But, if we are going to combat infectious disease, we have
to account for the actions of individuals and groups that either deliberately
spread disease or take actions they know or should reasonably expect to cause
the transmission of infectious disease. Sometimes, individuals are complicit
in the spread of disease, and on a mass scale. We might note observations of
the outsized role that “superspreading events” play in the transmission of
COVID-19 as evidence that particular individuals are responsible for a large
number of cases.”'

The term “super spreader” has its own terrible history that I will not get
into here, and perhaps there is partial victory in the assignment of that phrase
to events and no longer people.” To address this let’s set aside first the role
of congregate settings in super spreading events, as these fall neatly into
my previous analysis. The US meat industry, or prison system, are both set-
tings of horrific injustices that coerce and dominate individuals, and their
responsibility in super spreading events is a nonstarter. For those that are
left, the question then becomes twofold, between principles and policies.

I maintain that even with this remainder, there remains an open ques-
tion about the degree to which individuals are responsible for something
like a super-spreader event. The first part of that question is simply empiri-
cal, and it goes back to the HIV/AIDS crisis. The original “patient zero,”
Gaéten Dugas, was considered for a long time to be the origin of the disease
in the United States, until later studies confirmed that he was one of only
many early cases in the 1970s.”* So there are frequently empirical uncertain-
ties in establishing that someone is responsible for spreading disease, much
less that they are responsible for a particular cluster. And, given that most
individuals are not liable to a defensive response, we should hold our priors
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strongly against being able to identify such individuals and refrain from
unjustly harming them.”*

But beyond this, I suspect, as above, that the actual degree to which we
can hold individuals responsible is simply suspect. Very few nations adopt
not just as social mores but as institutional and organizational policy that if
you are sick, you should stay home. The United States is a nation in which
going to work, or even just out into public sick is not only expected—it is
socially enforced through a web of esteem. One study found that 38 percent
of Americans admit to working while sick, and the overwhelming majority of
those work while infected with a respiratory virus.” This is undoubtedly dif-
ferent in countries with more robust social welfare systems, but paid time off
among other support systems to encourage individuals to socially distance is
highly heterogeneous worldwide. We should ask carefully, then, the degree to
which we have set up a society where we really take the idea that people are
responsible for transmitting infectious disease seriously, given we routinely
tell them they should risk others as a matter of course. This looks more like
a social system of risk sharing: and if that is true but also undesirable, we are
obligated to change the system of sharing rather than punish people for it.

A second foreseeable objection is the degree to which this account of the
impersonal account of disease is compatible with the rest of public health.
Even if we accepted this account for communicable diseases and pandemics
in particular, there is a general predisposition in public health toward iden-
tifying the behavioral causes of diseases. This is perhaps best summed up in
McGinnis and Foege’s “Actual Causes of Death in the United States,” which
in 1993 identified individual behavioral traits—smoking status, dietary
choices, activity, and alcohol—as the “actual” contributors to mortality in
the United States.”

This is an old debate in public health and there is not sufficient time
to cover it all. McGinnis and Foege’s analysis is by their admission driven
partly by the factors they can quantify; the ability to measure something,
however, is not evidence that it is the relevant cause of that thing. The pair
do acknowledge the “Whitehall study” of British civil servants that identi-
fied a relationship between salary and incidence of coronary heart disease,
commonly seen as the progenitor of the “social determinants of health”
movement.”” These divergences point to a large normative issue in American
public health, and insofar as the impersonal account of disease is anything,
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it is an extension of that larger debate that falls squarely into the latter
camp. And while the impersonal account of disease is primarily positioned
to account for health security concerns, it can give a normative account of
why McGinnis and Foege, and indeed other writers, are wrong to identify
diet or other “actual” cause of disease as the product of mere individual
choice. That account is of domination—dietary behaviors, among others,
are strongly moderated by access to food, ability to purchase, and time to
prepare, all of which are determined by the social factors that arbitrarily
restrict people’s choices.” This isn’t to discount the autonomy of individu-
als, as domination is a political philosophical account of freedom rather
than an individual normative capacity like autonomy.”” Rather, the imper-
sonal account of disease says about noncommunicable diseases the same as
it does communicable diseases: there is little justification, and little truth,
in considering individuals as threats to the public in view of their disease
state that justifies a defensive response. As I will discuss in the next chapter,
there may even be reasons where there is broad societal agreement that
some states of ill-health are not only permissible, but that society ought to
support through public health and health care regardless.

A final concern is that there may be a segment of society that is, in
effect, helping the enemy—that is, individuals who are either intentionally
helping the spread of disease or are acting in such a way that the spread of
disease furthers their instrumental goals. Here, too, the war metaphor can
help us. It may be that sometimes we perform acts that infringe on civilian
rights when those civilians pose an operational risk to a justified war. How-
ever, again the concern about intentionality is perhaps important only in
terms of the proportionality if we assume that intention tracks effectiveness
in some way. Whether individuals compromise an operation accidentally
(by shouting in exclamation because they are surprised) or intentionally
(to alert the enemy) is beside the point. The question is whether there is
proportionate reason to infringe on their rights to prevent some other harm
and achieve a necessary aim to end a crisis.*

There may be a time, however, when officials, or personnel, are guilty of
something like perfidy, the crime of wearing the colors of allies when one is
an enemy. That is, they might be able to help with response to a pandemic,
or preventing a pandemic, but ultimately and intentionally decide to act
in a way that knowingly causes death by infectious disease when they are
tasked with protecting people against a pandemic. This is a serious charge,
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and how it fits into health security requires a deeper interrogation into the
roles of officials in a public health institution. But two things are worth
noting here. The first is that similar to distinctions in war, what it means
for members of an armed forces unit to commit wrongdoing is profession-
ally linked to the powers they have to achieve their goals. So committing
wrongdoing as professionals is significantly more morally weighty than
committing wrongdoing by noncombatants, even if that wrongdoing is
quite serious. But the second, and more important clarification is that what
it means to hold those professionals accountable, and how we do so, is a
contested area. Punitive measures may be insufficient in cases of mass harm,
and restorative measures such as truth and reconciliation commissions may
be more appropriate. How we resolve this is beyond the scope of this book.
But I note we are less likely to be able to plausibly accuse a neighbor of per-
fidy for refusing to mask, than we are a senator who uses knowledge of the
pandemic to alter policy for financial gain.

Conclusion

In this chapter I established the impersonal account of the threat of dis-
ease: one in which the appropriate referent of a health security threat is, in
the case of naturally arising diseases, the causative agent of communicable
disease. I showed how this connected to larger analogues to the ethics of
war, and how the disruption of a health emergency establishes a last resort
clause in the deflation of health emergency. This last resort clause, I con-
cluded, was strong enough that it established strong obligations to prevent
the contexts that lead to pandemics, including the environmental, national
structural, and international political contexts that create the conditions in
which pandemics thrive and require limits on liberty.

In the next chapter, we can complete an account of the ethics of declaring
a public health emergency by addressing health emergencies directly. Hav-
ing completed an account of the public health state, and the appropriate
threat against which it can be mobilized in liberty-limiting ways, we can
now establish a set of criteria for justly declaring a public health emergency.
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5 The Moral Foundations of the Public Health State

War is, in the main, an act carried out by communities. In the modern era,
one constant in war' is the presence of at least one nation-state.” Wars may
be fought between nation-states, within nation-states, or by outside groups
against nation-states. In all of these, however, the state plays a role.

So, too, with public health. At the highest level, authority for public health
stems from the state. Medicine is the practice of protecting and healing indi-
viduals. Public health is the social control of the conditions that lead to the
development and spread of disease; it inheres to communities. Hodge Jr.
and Gostin go far enough to say that “protecting public health during an
emergency is an essential goal of government.”?

The role of the state is most obvious when the subject of public health
is communicable disease. A critical step in securitizing disease, historically,
is the recognition that infectious diseases “don’t respect borders.” The IHR
exist, among other things, as an agreement between states to report disease
outbreaks that may be a threat to the global community, and to coordinate
and act to prevent the spread of infectious disease.* As such, the nation-
state becomes, at least right now, a critical actor in preventing the trans-
mission of disease, in virtue of its ability to maintain borders and enforce
restrictions on the movements of people and goods across the world.

In chapter 3, I noted that a central historical connection between public
health ethics and military ethics was Childress’s account of the just war as
grounded in legitimate authority. I argued this connection was not necessary
to motivate the connection between military and public health ethics, and
that it was better to formulate health security as a response to threat. I pro-
vided that formulation in the last chapter. But discussions of legitimacy are
essential to justifying the role of public health as an institution with moral
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ends, and to the use of force by the state to achieve those ends. By institu-
tion, I mean a part of general social arrangements, laws, norms, and politi-
cal entities that provide for an important dimension of social and political
life. National security, I have argued, is an institution,® and public health
is if not its own institution, a major component of the broader institution
of health.®

In the previous chapter I argued that a key issue for health security has
been its tendency to flatten public health concerns and favor technocratic
solutions that, for example, deprioritize basic public health while overem-
phasizing the creation of novel therapeutics.” One reason for this, I articu-
lated, is that health security appeals to what is presumed to be the common
and nonpartisan appeal of national security to advance its aims. Dazak did
this, recall, in appealing to, of all things, the war on terror to motivate stron-
ger public health. National security, I suspect, is presumed by health security
to be “apolitical” in that its status quo existence is agreed to by a broad seg-
ment of society. What could argue against the need for national self-defense?

This move has largely been a failure, if the nature of global health gov-
ernance is anything to go by. This is partly because national security is not
“apolitical.” In particular—as a widespread global phenomenon—national
security frequently receives widespread support when it concerns buying of
new hardware, but not when it comes to expanding the diplomatic corps,
providing humanitarian aid to stabilize regions, and developing strategic
relationships that are mutually beneficial to all parties for the purpose of
common advancement. National security is “apolitical” only if it is conserva-
tive, hawkish, and militaristic, and even then I suspect only because there are
social mechanisms to maintain that group dynamic in the national security
community. To borrow from the literature on the politics of governance,
national security has been depoliticized, placed at a remove from the con-
tested nature of politics and governance, quite intentionally.® But doing so
has been the product of a series of specific policy and political choices.

A considerable amount of research has documented the turmoil as civil
society has tried to offer an alternative to this current state of affairs and I
won't rehash that history here.” Rather, what is important is that the sub-
stantive moral foundations of the national security state are not the subject
of a broad consensus, and perhaps not a consensus at all. Assuming so as
a foundation for health security, and public health more broadly, is thus a
mistake. And while I claimed there is a homology between public health
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ethics and just war theory, a robust account of the public health state is
needed to establish just why that is.

In what follows, I tie the aims of public health to the state and ground
the state as the legitimate authority in public health. But I do so in a way that
sets up the problem of what Michael Moehler has called “deep pluralism,” and
the limits on what a rational but divided people can accept for public health.
I begin with justifications for public health as a state institution with which
many will be familiar: libertarianism, contract theories in the liberal tradition,
and utilitarianism. I show how each gives us an account of public health as
a state institution, but one that clashes deeply with other commitments of
members of states, and over which conflicts will need to be resolved.

I argue that most theories of public health ethics do not provide a robust
means for thinking through what could justify a robust public health
state—including health security’s place in that state—that can account for
deep pluralism. Given the deep tensions in modern states, and the cur-
rently unsubstantiated assumption by health security researchers and prac-
titioners about shared values, it is appropriate to motivate a view of public
health that can be sensitive to the need to resolve conflicts between indi-
vidual agents. Moreover, this view gives us an account of political philoso-
phy that justifies a very robust public health institution.

Public Health and Legitimacy

The question of legitimacy is critical to public health which, while often
local in its ultimate practice, is still a broad collective enterprise. As a col-
lective enterprise, we require an account of how we establish rules, enforce
them, and represent the interests of individuals engaged in the enterprise
in a way they can endorse. Importantly, legitimacy is a key component of
modern claims against the state interfering with, or neglecting, the health
of marginalized communities. This is particularly important in the domain
of health. To take an example from outside mainstream health security, in
his book on disability rights, James Charlton notes in his introduction to
activism by the disability community:

For the first time in recorded human history politically active people with dis-

abilities are beginning to proclaim that they know what is best for themselves

and their community. This is a militant, revelational claim aptly capsulized in
“Nothing About Us Without Us.”"
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This famous saying, “nothing about us without us,” is reflected in the
struggle for recognition and treatment by the state in HIV/AIDS activist com-
munities. In his How to Survive a Plague, David France describes the May 21,
1990, protest at the NIH headquarters to demand that the AIDS community
play a guiding role in coordinating the national effort to end the epidemic.
After an incident involving violence against a protestor, a press conference
was held in which Dr. Anthony Fauci—who would become a hero of the
COVID-19 epidemic thirty years later—claimed the protest was “interesting
theater. But it was not helpful.” Keith Cylar responded:

I think Fauci understands, and at times appreciates, what we do. Fauci himself
understands that he does not have the power himself to do what needs to be
done. That’s why the system has to open up.'!

A critical demand of ACT UP was that government excluded individuals
with HIV/AIDS from determining how and when their needs would be met,
and how an epidemic that involved them would be managed. His com-
ment on Fauci is instructive as a comment on the limits of civil service—the
National Institutes of Health in the United States is a part of the executive
branch of government—to accomplish just goals through their own means.
In both this and the case of disability, the implicit message is this: the state
is only legitimate insofar as it is a reflection of, and promotes, an appropri-
ate set of interests of its citizenry. It must be responsive to those interests in
order to be legitimate.

The public health ethics theories canvased in chapter 3 assume a certain
structure of or legitimacy of public health and/or health security, namely the
existence of a broad agreement as to the values, norms, and institutions of
the (usually American) state. I want to start to take the opposite tack. Thomas
Hobbes, famously, gives us a thought experiment in the form of the state of
nature, a world without government, in which all humans war against all
others for survival. As a key move in his political philosophy, Hobbes notes
that in this world, human options are extremely constrained:

Whatsoever therefore is consequent to a time of Warre, where every man is
Enemy to every man; the same is consequent to the time, wherein men live with-
out other security, than what their own strength, and their own invention shall
furnish them withall. In such condition, there is no place for Industry; because
the fruit thereof is uncertain; and consequently no Culture of the Earth; no Navi-
gation, nor use of the commodities that may be imported by Sea; no commodious
Building; no Instruments of moving, and removing such things as require much
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force; no Knowledge of the face of the Earth; no account of Time; no Arts; no Let-
ters; no Society; and which is worst of all, continuall feare, and danger of violent
death; And the life of man, solitary, poore, nasty, brutish, and short.'?

This ties the security of the state to human endeavor. Moreover, I think it
captures something about pandemic disease, and certainly COVID-19 bears
some of this out. Being unable to interact with each other for fear of a threat
(even if nonresponsible, as I argued in the previous chapter) undermines
more than simply our health in the case of infection. It alters life plans in
serious ways, stalling careers (or in the case of young people preventing them
from beginning); ends personal relationships or prevents them from flour-
ishing; generates new economic injustices or exacerbates the old; disables
trade and commerce; undermines the pursuit of knowledge; and leaves us
in a state of constant fear of death.

While the state of nature is a philosophical tool, it is on its face a good
analog to the disordered world in which public health does not govern the
health of communities, or does not exist—close to the world we live in today.
This is a world without any health security: indeed, the state of nature is a
world that is absent security."”® The justification for effective public health
is then simply the observation that no rational person wants to live like
this, and the state provides a mechanism for community health to be regu-
lated, including the long-term and even intergenerational effects of illness
in communities, as a way to escape this state of nature. What the details of
this look like, however, is a harder question.

This is the realm of political philosophy, rather than ethics. Bioethics
has not spent much time on political philosophy, or on questions of how
the states and political communities ought to be structured. But these ques-
tions are essential insofar as public health is a political institution. Three
basic justifications for public health often mentioned are libertarianism,
liberal egalitarianism typically represented by liberal contract theories, and
utilitarianism.'* These are less concretely theories so much as families of
theories, with considerable variation within each family, so I sketch these
primarily for readers who are not familiar with them.

Libertarianism

Libertarianism holds that rights govern all transactions between individuals,
and that almost all other nonconsenting transfers are coercive and illegitimate.
Robert Nozick, arguably one of the more famous proponents of this theory,
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establishes a hypothetical society in which there exists a “just set of initial
acquisitions,” some just arrangement of goods in the world. All individuals
have a set of rights to life and property and may be deprived of those goods
only under conditions of contract, for example, consenting transfers between
individuals. All other transfers are illegitimate and coercive, and famously lib-
ertarians consider progressive taxation as “coercive” in this sense."

Typically, the sole exception to this is the so-called night-watchman
state, which justifies a modicum of national security that may require taxa-
tion to stand up. The basic justification here is that all individuals in a
particular community have a right to defend themselves, but no one person
can accomplish this against either internal (criminal) or external (military)
threats. This coordination problem, and the seriousness of these infractions
in that one cannot be compensated for one’s death (among other things)
by contract, sets up a justification for a national security apparatus that the
state may fund.

Nozick’s views (and, I suspect, other libertarian views) are almost cer-
tainly incoherent on their own grounds.'® On the one hand, no such set
of just initial acquisitions exists in practice, and would presumably require
considerable redistributive transfers to rectify.”” On the other, the precise
contours of why the night watchman state can be motivated but no other
public service, are opaque. But Nozick does provide the most plausible ver-
sion of libertarianism and has made what I consider a good-faith rational
reconstruction of his views.

In terms of public health, we could imagine a similar justification to the
night watchman state: a “night nurse state.” That is, individuals have rights
to life and property, but are sometimes unable to adequately coordinate
against internal (locally transmitted) or external (pandemic) threats. Some
analogue to the night watchman state, but for public health, might be justi-
fied to coordinate against these threats to individual rights.

Note, however, that this is still a very, very thin account of public health.
It would provide no rationale for most public health surveillance, health
programs, antismoking campaigns, disability insurance, health insurance,
data or sample sharing, foreign aid, threat reduction programs, capacity
building in other nations, childhood vaccination programs, nutrition pro-
grams, and so on. Of note, where in a previous chapter I charged Gostin
with conflating libertarianism and liberalism (which he contrasts together
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with communitarianism), this is one important separation between liberal
and libertarian theories. Libertarian theories offer almost nothing in the way
of a state beyond merely enforcing contracts and protecting life in very spe-
cific ways.

At best, a night nurse state would likely concentrate only on communi-
cable diseases that

1. are transmitted without the knowledge of the carrier;

2. spread fast enough and are deadly enough that containing them is both
in the interest of all community members because it threatens their abil-
ity to form any reliable contracts or maintain the minimal state, but is
not able to be accomplished via individual coordination.

This is obviously a very small set of public health concerns. But note here
that this restrictiveness does not pertain to rights themselves, but to the
particular architecture of rights that holds them to be inviolable and justi-
fies only minimal state involvement. Someone like Nozick, I suspect, would
hold that it might be good, all things considered, if people didn’t die from
smoking that was causally implicated to predatory advertising campaigns.
But he would likewise maintain that there is no justification for the state
to intervene in consenting parties doing that to themselves—and likewise,
no justification for the use of taxation to fund a health insurance system
that would care for those people if they do develop lung cancer caused by
smoking. Likewise, so long as it does not disrupt the state and the ability to
make contracts, he would oppose most pandemic responses on the grounds
that individual rights to choose and contract on their own terms are more
important than even thousands, or hundreds of thousands of deaths.

Liberal Contract Theories

It is likely that just as libertarianism gives us a minimal “night watchman”
security state, it will also give us no more than a minimal “night nurse”
approach to public health providing protection from the worst public health
crises, but not much else. This limitation is in part why Gostin’s conflation
of liberalism and libertarianism is egregious: the view they give us of the jus-
tification of public health, and thus the moral limits of the use of power or
force by public health institutions (the idiosyncrasies of what libertarians
consider “force” aside), are divergent.
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There are a range of alternatives available, the largest group of which
I'll simply refer to as contract theories. There are quite a number of flavors
of these theories in contemporary political philosophy, and some of them
have received attention in public health ethics.'® However, I will stick with
arguably the most influential of these theories on the field, Rawls’s theory
of justice spanning forty years of the twentieth and twenty-first centuries.
His central theory, justice as fairness, was presented in Theory of Justice; 1
will draw from Theory, but also from his later Justice as Fairness: A Restate-
ment, which serves to clarify Rawls’s work at the end of his life.

Rawls’s theory of justice as fairness emerges as a response to utilitar-
ian political philosophy (see below), drawn from Kantian claims that—very
loosely put—we should respect the interests and agency of individual persons.
Rawls argues that to establish principles of justice, we should imagine ratio-
nally self-interested agents discussing the creation of an ideal society. These
agents are in the original position and must all agree on the circumstances of
justice. They are, moreover, under a veil of ignorance where they do not know
the circumstances under which they will live in this society, including class,
gender, race, natural abilities, and so on." The original position under the veil
of ignorance is justified by Rawls as a precondition for fair and equal negotia-
tions between parties in establishing the basis of fair cooperation. The origi-
nal position allows citizens to reach, for themselves, an agreement that is fair
for all. The veil of ignorance, according to Rawls, is one in which negotiating
citizens have a point of view that is not distorted by the particular features
and circumstances of the existing basic structure of society.*

The result, Rawls claims, is a form of risk aversion that arrives at two
principles of justice:

1. Each person has the same indefeasibility claim to a fully adequate scheme of

equal basic liberties, which scheme is compatible with the same scheme of liber-
ties for all; and

2. Social and economic inequalities are to satisfy two conditions: first, they are to
be attached to offices and position open to all under conditions of fair equality
of opportunity; and second, they are to be to the greatest benefit of the least-
advantaged members of society (the difference principle).?!

Rawls has received sustained criticism of his treatment, or lack thereof,
of features including race,” gender, and the family structure,” and health
and disability as instantiations of justice or relevant features in formulat-
ing a just society.” The most important one for our purposes is the last,
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and Norman Daniels extends Rawls by identifying what he considers to
be a critical component of Rawls’s theory: protecting the opportunities of
citizens, both as a condition of realizing the first principle of justice and as
an explicit part of the difference principle. It follows, Daniels argues, that if
promoting health helps to protect opportunity, then meeting health needs
protects opportunity. Since Rawls requires us to protect opportunity, it fol-
lows that Rawls also requires us to protect health, especially as part of the
difference principle.”

Daniels’s work does not explicitly deal with the legitimacy of the public
health state, but his work provides a guide. On the one hand, the original
position behind the veil of ignorance provides us no information about
our health states, or future health states over time, in society. Rational
agents engaged in justifying the basic structure of society will thus support,
through the difference principle, a basic structure that is expected to pro-
tect their opportunities whatever they might be. Agents would thus support
a state that administers public health insofar as it protects those opportuni-
ties and maximizes the welfare of the worst off.

This kind of state is distinct from the libertarian state partly because it
authorizes transfers to fund a public health state that satisfies the difference
principle. Moreover, basic liberties are justified as claims against state inter-
ference only insofar as they are coextensive with everyone else’s liberty.
Presumably, this means that the state has some quarantine power—it may
restrict movement of individuals or goods that pose a risk to the lives of
others, contingent on those restrictions being in principle equally applied
across the population. It may also legislate against a broad array of market
failures if they benefit the worst off. These include things like occupational
and environmental harms, fraudulent manufacture of medical goods, cost
of pharmaceuticals, infection control, and so on.

This account, however, doesn’t necessarily establish public health as a cen-
tral feature of the state. Much of what we care about in health—and public
health in particular— may be derived from the more general right to life,
but only insofar as they are connected either to the violation of that right,
or to the effect pursuit of an individual’s ends.”® It is unlikely an independent,
positive right to health exists under a Rawlsian scheme, such as might justify
access and benefit-sharing schemes to pharmaceuticals outside traditional
markets, or access to universal healthcare beyond the scope of protect-
ing some minimal set of opportunities, or equitable vaccine distribution.
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Rawls noted in later work that he took the basic liberties to be essentially
negative in their conception, and that any positive elements were derivable
from the background conditions of a property-owning democracy, together
with fair equality of opportunity and the difference principle.”’” This is why,
coupled with the difference principle, Battin and colleagues’ account of
Rawls leading to solidarity-based approaches to public health is mistaken.
Improving the worst-off representative group in society is not the same as
improving the worst situation for every person in that society, nor is solidarity
captured under a scheme of basic liberties. Rather, liberalism under Rawls is
a modification to the status quo of capitalism in a democracy much like the
United States.

Rawls’s work assumes that the difference principle does not significantly
trade off equality for utility. However, this may not always be so in the
case of health. Selgelid gives us an example of an anencephalic child—born
with no brain above the brain stem—that can be kept alive for a long time
but only through the use of immense amounts of resources. If we assume
some level of scarcity, and that being born with anencephaly makes one
relatively “the worst off,” then the difference principle may mandate allo-
cation of resources to these children at the expense of potentially many,
many other needy people who are only slightly better off but can have their
situation improved with the application of comparatively fewer resources.”

Utilitarianism
A utilitarian public health state would start from a general consequentialist
framework of:

1. Some theory of what constitutes a good state of affairs;
2. A way to rank different states of affairs;

3. A way to select between states of affairs as a guide to what one ought to do.

Act utilitarianism’s account of these three elements is that a good state
of affairs is identified in terms of its pleasure and/or pain, satisfaction of
individual preferences, or some objective list of goods (i.e., utility); that one
state of affairs is better than another just in case the probability-adjusted
sum of all utilities in the former is greater than the latter (aggregation);
and that the selection method is just the act of ranking states of affairs.
Utilitarianism has experienced a recent resurgence in health security circles
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with interest in the Effect Altruist movement in global catastrophic biologi-
cal risks.”

A starting point in thinking about public health is what utilitarianism
can and can’t do about healthcare. Allen Buchanan argues that utilitarian-
ism is incapable of providing a universal right to a decent minimum of
healthcare.® As with any concern for rights for utilitarianism, it cannot in
principle guarantee anything to people, but is always contingent on promot-
ing the greatest aggregate utility. It may be, as Buchanan notes, that there
is some possible world in which access to healthcare as a matter of rights
does in fact promote the greatest utility, but Buchanan claims that under
a plausible conception of the actual world we live in, a universal right to
healthcare would not in fact do so.

However, public health and access to healthcare is not the same, and
here utilitarianism is much simpler and easier than the previous two posi-
tions I've discussed in establishing the public health state. First, if we take
health as a component of,*' or precondition to achieving well-being,** we
ought to promote public health just in case it promotes aggregate well-
being in a population. And on this count, famous public health policies
do so very straightforwardly: the Salk vaccine, smallpox eradication, and
fluoridation are unequivocal successes that have raised up the health of
millions of people around the world, and delivered us—in the case of the
second—a world free of a microbial scourge.

Second, a utilitarian public health state relates strongly to contempo-
rary health security. The emergence of “global catastrophic risks,” risks that
threaten the continuity of meaningful human society,* as a field of study
and policy activism dovetails with the post-2001 concern about bioterror-
ism and genetically modified viruses with pandemic potential as a rationale
for public health. Measures that could prevent the onset of a catastrophic
risk (of biological origin or otherwise) could save billions of actual lives, and
moreover benefits potential trillions of future lives by maintaining a human
community that can eventually become spacefaring and expand into the
rest of the universe.* Very little of the catastrophic risk literature does any-
thing so prosaic as advocate basic public health. One reason I have been
given by a member of this community is that catastrophic risks will largely
be of an exigency that preventing them is almost always the only way to
survive them—health systems cannot, in any real sense, be prepared for
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them. But in almost all subcatastrophic but still devastating events, public
health is worthwhile and desirable.

Three more things should be said about this basic justification. First,
utilitarianism is agnostic about the state as the locus of public health. If
the nation-state is the entity best poised to maximize utility, utilitarianism
recognizes it. But subnational or supranational mechanisms may be better
equipped or more likely to maximize expected utility. I set this aside for now;
as long as there are still states, utilitarianism can recognize their role as coor-
dinating actors, and I suspect a public health move that seeks to disband the
state is likely seen as intractable by most contemporary utilitarians.

Second, utilitarian appeals to public health will likely be radically agnos-
tic about public health as an institution. It is unconcerned about what
“counts” as public health, and only with promoting expected aggregate
utility. So if labor rights promote public health as a means to promoting
global utility, then utilitarians should care about labor rights. Utilitarians, I
suspect, must care about public health, but will be—to health security and
public health practitioners, maddeningly so—unconcerned about the form
that takes.

Finally, unlike libertarian and liberal egalitarian accounts, utilitarians
have a much less complicated approach to liberty-limiting measures. On
criminalization and other punitive public health measures, utilitarians only
care about guilt, praise and blame, or responsibility, if those concepts pro-
mote expected aggregate utility. It is empirically unlikely they do in most
cases. But conversely, utilitarians are also likely to be unconcerned about
liberty-limiting public health measures, no matter how coercive, just so long
as they promote expected utility. So, utilitarians are not in principle opposed
to quarantining or even Kkilling the sick to protect the public. They may have
empirical reasons to suggest why this is not the best option to pursue, but
nothing in act utilitarianism itself means these are in principle impermissible.

Utilitarianism nonetheless has an important role in liberal thought about
public health through John Stuart Mill’s “harm principle.” In his On Liberty,
Mill claims “The only purpose for which power can be rightfully exercised
over any member of a civilized community, against his will, is to prevent
harm to others.”** While On Liberty is subordinate to Mill’s utilitarianism,*®
the harm principle’ is a mainstay of liberal thought and, even when not
explicitly identified with utilitarian work, is its most enduring contribution.*®
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Problems of Deep Pluralism

A central problem we arrive at is that these accounts diverge in their account
of legitimacy in a public health state, and in the limits and powers such a state
ought to have. Accounting for why we should grant the public health state
legitimacy is thus deeply contested. This is a problem for a public health
state that seeks to justify publicly its legitimacy and the powers it has, and
is, I suspect, partly what justifies the good-faith turn to national security as
“apolitical.”

By “deeply pluralistic” I mean that justifications for the public health
state are justifications that exist in a world in which the basic tenets of lib-
eralism are not preserved even within ostensibly liberal nations. It is a world
inhabited, and in which we must appeal to liberal agents, nonliberal agents,
and nonmoral agents alike.*” Given that public health ethics is, like the rest
of bioethics, a discipline ultimately grounded in philosophical justifications
for practical actions, we should take this deep pluralism seriously.

Previous attempts to accommodate this pluralism run into trouble.
The work of Childress and colleagues—or, at least, the connection between
Childress’s earlier work and “Mapping the Terrain”—represents what some
call mid-level theorizing.** That is, the authors take that a particular set of
duties or considerations arise intuitively, are noninclusive and subject to revi-
sion and/or trade-offs in particular contexts. They are, however, subject to
agreement in liberal, secular societies of the kind they envisage, like the US.
This is broadly consistent with the position of bioethical principlism made
famous by Childress and Tom Beauchamp.*' I suspect as well that it broadly
aligns with Moreno’s position on American pragmatism in bioethics, where
“actual moral problems are living problems and problems of living; they are
‘contested’ or embedded in states of affairs,”** Kass’s procedural approach
described in chapter 3, and Gostin’s general claims around liberalism.

An alternate strategy is one advocated by Michael Selgelid, concerning
“moderating values.” This strategy holds that central values promoted by
libertarianism, liberal theories, and utiltiarianism—Iiberty, equality, and util-
ity, respectively—are all fundamentally valuable. The major shortcoming in
each theory, then, is not that it fails to signal some important value but that
it takes a single value to be either the only important value, or the most impor-
tant of a ranked list of values. Selgelid, instead, suggests these values “moder-
ate” one another. In some cases, utility will outweigh liberty and equality; in
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others, liberty will outweigh utility and equality; and in some, equality will
outweigh liberty and utility. No one value is more important than another.
Selgelid claims finally that there remains, then, some empirical question
about when each value is or is not important, and in what way.*

Both approaches, however, struggle with deep pluralism. Mid-level
theorizing relies heavily on social context; it does not give us a reason to
establish public health in either (1) a national context in which there are
significant segments of the population who cannot agree on what general
moral commitments we ought to have, much less which one is important
when; or (2) when we are required to engage in deliberation between those
in the local context the mid-level theory derives from, and agents from
elsewhere. This, it seems, is a consistent problem for approaches in bioeth-
ics and public health ethics broadly that assume a very particular view of
the United States (or, more charitably, the Anglophone world) as a start-
ing point when our concerns—as with many public health crises—are so
much larger. These theories might conceivably work in practice in clinical
scenarios where the number of actors and their views is somewhat limited
but fall apart (as any theory would) when its assumptions no longer hold.
A sociologist might have more to say on why this very particular group of
mostly white, mostly elite scholars would have such a view of America, and
how they might struggle to explain public health ethics in a country that
has a long, history of deep moral divisions, but this is not that kind work.

Moderating values approaches fail, in a similar fashion, just in case we
can’t agree on which set of values is fundamental, or where there is substan-
tial disagreement about which value is outweighed by another in a broad
range of cases. This could be because of framing issues: one way to solve the
anencephalic child case, for example, is to claim that the fault lies not with
Rawls or with the demands of justice, but with the system that requires a
child to die when we could redeploy significant resources from national
defense, or policing, or increase marginal taxation rates, and so on. But in
other cases, we may simply have incredibly divergent views on what mat-
ters. In either case we are stuck with deep pluralism.

Minimal Morality and the Public Health State

Because public health is at least in part a political philosophical problem,
novel strategies exist within that literature to accommodate the problem of
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deep pluralism. The one I shall develop arises from Michael Moehler’s work
in his Minimal Morality.** Moehler develops an account of political theory
that arises from a minimal conception of human commitments beyond
pure instrumental reason. Moehler asks what individuals could agree to if
they were

1. forward-looking; that is, capable of having interests in the future;

2. instrumentally rational; that is, capable of adopting suitable means to
their ends;

3. self-interested; that is, privilege their own interests ahead of those of oth-
ers except in cases where it is mutually advantageous to do otherwise;

4. conflict resolving, which Moehler specifies as possessing the “overriding
goal of securing peaceful long-term cooperation.”

In this minimal level of morality, Moehler claims, solutions to political-
philosophical problems can be described as ones that can be endorsed by
agents that satisfy only the above conditions. Moehler has defended not
just a democratic welfare state on these terms, but one that supports a basic
universal income.

This kind of theory can accommodate a robust public health state in the
following way. Some projected health state is required for our future goals
(condition 1). In the immediate term, individuals’ future goals require they
be healthy today in order to prepare, gather resources, and engage in com-
munity (including participating in politics) to be able to achieve their goals.
They will need, moreover, to be able to maintain their health through to their
goals, and potentially beyond. Achieving our goals, including nonhealth
goals, will often require a particular health state (condition 2). Importantly,
these are an individual’s health goals, and are arguably necessary for them to
advance their interests, independent of whether their health advances the
goals of others (condition 3). We all have a deep personal connection to our
own health states, whatever those are.

Unlike some liberal theories that ask us to envision a world where we
don’t know our health states going forward, Moehler’s theory does not
require us to adopt an uncertain (e.g., probability blind or equiprobable)
view of health.* It does not require, for example, that we imagine the pos-
sibility that we could be born into a body that has a congenital disorder.
Rather, Moehler’s theory assumes only that individuals know who they are
in real life, and the social and economic circumstances of their society.
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They are further assumed to be uncertain only about the particular cases of
conflict in which they might become involved, the future, and their precise
positions in each of these situations.*

This kind of public health state can be quite robust. Let’s return to the
principal focus of health security: communicable disease. There are a broad
range of communicable diseases to which individuals are vulnerable, even in
relatively developed societies: recall the US experiences up to 50,000 deaths
from flu per year,* or up to one Vietham War of influenza deaths every year.
These infectious diseases can and do frustrate the goals of individuals in a
range of ways, from death to time spent not pursuing other activities while
recovering.

However, a coordination problem arises, regardless of the moral com-
mitments of the agents in question, in which routine interactions for busi-
ness or pleasure form a possible route of transmission of those diseases, and
which without an agent’s interests would be frustrated. That is, absent the
public health state, our conditions can look a lot like the state of nature in
some very important respects. Few rational agents want to become sick with
an infectious disease, and while in many areas they might be willing to risk
it absent other options, there are compelling reasons to accept a state that
handles the control of communicable diseases so that individual agents can
better achieve their goals, and achieve them with less risk. While communi-
cable diseases are the primary focus of this book, there are other areas where
risk sharing is in the interests of a very broad coalition of parties, including
environmental and occupational health risks.

This, moreover, provides a very robust emphasis on the nation-state’s
health infrastructure in aid of public health. COVID-19 gives us a great exam-
ple of how robust this kind of arrangement might be once fully described. In
an op-ed in June 2020, Luciana Borio, vice president at In-Q-Tel—the venture
capital arm of the Central Intelligence Agency, and thus securitized health
if ever there was—noted that clinical trials to generate knowledge about
COVID-19 and develop treatments and novel therapeutics were hampered
by fragmented healthcare systems.*® Borio, while lauding the Randomized
Evaluation of COVID-19 Therapy (RECOVERY) trial platform that provided
rapid and robust data on therapies for COVID-19, did not explore its mobi-
lization of the UK National Health Service, and that the existence of the
NHS in terms of common standards of care provision and a unified health
records system made such innovative trials possible.*” A comprehensive and
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unified healthcare system is itself an asset to the coordination problem of
health security. Independent of our other moral commitments, from a self-
interested, instrumentally rational perspective, universal healthcare is pan-
demic preparedness. In addition to solving issues around risk pooling that
can arise with more fragmented health systems, it solves key coordination
issues that may arise when the first notification of a public health crisis comes
from a patient reporting symptoms, to responding quickly to novel diseases
through high-quality data generation.

A common concern in these kinds of arguments is what we do about free
riders. That is, the degree to which these kinds of state measures are vulner-
able to exploitation by individuals who do not pay into the system, but
instead simply draw from it. But here, a robust public health system can
be justified on what Moehler calls “productivist grounds,” referring to the
broad welfare states of social democratic states such as those in the Nordic
League.™ This is because the preventative effects of a robust public health
system are extremely net cost saving. They benefit producers, including
employers, in virtue of reducing the burden of disease on the population
that causes losses in productivity. Seasonal influenza, for example, exerts
an economic burden of approximately $11.2 billion on the USA, of which
approximately 70 percent is due to indirect costs such as productivity loss
from 20 million or so sick people a year.*' Even if there are free riders, the
sheer volume of lost productivity from even vaccine-preventable infectious
diseases can justify substantial investment in public health.

Likewise, public health can protect social fabric writ large, with consid-
erable gains in productive labor that overwhelm free-riding concerns. This
enters into condition 4, and the satisfaction of interests in a way that secures
long-term peaceful cooperation. Pandemics can debilitate states, deplet-
ing economies and undermining the capacity for individuals to fulfill their
basic needs. The structure of communities can be undermined through long
term public health effects resulting from disease pandemics, including lack
of access to education, other medical care, and basic services. In this way,
the public health state is justified just in case it provides a security against
catastrophic events that undermine the possibility of long-term peaceful
cooperation.

Finally, robust public health in principle provides a mechanism for
accounting for the considerable unpaid labor that goes into supporting frag-
mented or undervalued public health systems. Taking care of sick children
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or adult relatives, time off work to attend doctor’s visits or to recover, indi-
viduals bearing costs of measures to prevent the transmission of disease—all
of these constitute a form of unpaid labor that prevents individuals from oth-
erwise pursuing their own ends. This, on the one hand, relates to the kinds of
social arrangement a broad set of individuals can agree to above—there are
broad segments of society who enter into these unpaid labor arrangements,
including everyone who raises children. But this also folds into productivist
reasons to enhance the public health state to allow individuals to enter into
these otherwise unpaid circumstances to prevent the spread of disease: rather
than worrying about free riders, the amount of uncompensated labor that
goes into responding to the routine spread of infectious disease is immense
relative to the costs, I suspect, of supporting individuals to prevent its spread.

Two final points are relevant here. The first pertains to negotiation. Given
that Moehler’s account doesn’t assume an ideal negotiating position, should
we expect to a public health state to be agreed to in the kind of world we
have? I'll set aside politically enforced barriers to participation until the final
chapter, but for now it is worth showing why a coalition of citizens can be
constructed to support this strategy. That is, the fabric of our society can help
describe precisely why actual rational agents would endorse this vision of
the public health state. For 26 percent of Americans, it is a disability. This
includes the almost 14 percent of Americans who have a mobility disorder,
and all members of the community who engage in unpaid labor to support
them.** For almost 60 percent of Americans, it is a chronic disease such as
heart disease, cancer, lung disease, or diabetes. It is the 43.5 million people
in the US who will have children between the ages of 15 and 50, and their
partners. Most all of these individuals have an interest not simply in medi-
cal care, but in public health measures that prevent illness and provide a
mechanism to prevent its spread in a mostly voluntaristic way. I assume
that in most other nations, the numbers above may change, and additional
groups may be folded into this account, but the general sketch of a coali-
tion remains the same. The number of people with an interest in a robust
public health state simply overwhelms the people who have little to no
interest in it.

Note [ am not suggesting healthism—preoccupation with personal health
as a primary, and often the primary, focus for the definition and achieve-
ment of well-being**—is the rational or moral option here. Lots of things are
required for a good life, and no good life need be the same on my account.
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But many of the things individuals value about their lives can impose risk on
themselves. This might include certain kinds of food, drink, drug use, travel,
hobbies, or athletic, sexual, social, and other activities that people engage
in that carry some kind of health risk. But here, the need for robust public
health infrastructure is at its most stark, and the negotiating aspect features
heavily. With rare exception, no one group of individuals that has an inter-
est in being protected by the state from one public health risk, or supported
if they incur the negative outcomes resulting from the pursuit of another,
has the power to otherwise demand of others that they refrain from a risky
practice or pursuit. Individuals who prefer food that carries a higher risk of
foodborne illnesses likely lack the power to demand that people who like to
hike outdoors, where they might encounter parasites, are not covered by the
public health state. But both have an interest in public health mechanisms
that permit those activities but invest in detecting and responding to them
as needed. Thus, surveillance of foodborne outbreaks and of seasonal para-
site densities are both part of the contract, whereas banning oysters and
raw sprouts are not. In fact, there is an advantage to both groups to negoti-
ate for the protection of their activities, say, modern capital, whose leaders
may prefer not to incur the taxes to pay for more robust public health. Just
as with disability, or childrearing, all rational agents who have an interest
in securing long-term cooperation have strong interests in forming these
kinds of health coalitions.

A final set of individuals who enter into this coalition are individuals who
are at risk for losing employment through the spread of disease. First, in April
2020, roughly 14 percent of US workers were unemployed, half of whom
never returned to the workforce. Second, individuals experienced long-term
harm from disease even if they survived: an international survey of “long
COVID” sequelae found that of respondents with COVID-19, 45 percent
required reduced work time compared to pre-illness, and another 22 per-
cent left the workforce.** Finally, individuals experienced the year-to-year
insecurity that arises from a lack of access to paid sick leave, or sick-leave
policies that do not provide substantial, feasible access to time off for major
illness. These individuals will recognize that living in a society that broadly
protects individuals from becoming sick is in their interests. I suspect they
will also have personal experience with the idea that access to paid sick
leave is itself a form of infectious disease control, and immediately grasp
why countries with paid time off are estimated to have up to 40 percent
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lower influenza burdens.*® But between these groups, individuals suffering
from chronic illness, individuals with disabilities, and individuals with care
obligations, we can imagine a coalition that promotes an incredibly robust
public health state—and has the relative bargaining power to enforce it.

This account of public health assumes nothing about the substantive
moral commitments of individuals. It is unlikely to fully satisfy the moral
demands of libertarians, contract theorists, or utilitarians. However, it pro-
vides a structure that all should be able to agree to as part of an effort to
maintain long-term peaceful cooperation, and insofar as they hold beliefs
that preclude them dissolving the social contract altogether. It will also sat-
isfy the interests of individuals who, in all likelihood, do not maintain a
single coherent normative theory of the state, but also possess those qualities
described above.

This view of the public health state has two levels. The first level strongly
promotes a rights or interests-promoting account of public health. This is
because while individuals have a fundamental interest in maintaining their
health (in some state) in advancing their goals, they will not agree to a
social contract that does not protect their existence as separate agents and
does not allow them to satisfy their basic needs. Those needs, moreover,
may be divergent. Because the precise, substantive value of health may
differ for individuals, public health must be able to account for individu-
als for whom health is intrinsically valuable or is its own benefit. But it
must also account for (I suspect, but cannot be certain, is much a larger
set of) individuals for whom health is a means to an end, and where those
ends diverge radically: from elite sportspeople who require an extremely
high level of performance beyond the subsistence needs of their bodies,
to people with disabilities for whom guarding against certain pathologies
and maintaining access to their central projects and autonomy is centrally
important. It must also deal with individuals for whom health is minimally
important, and important merely to facilitate their lives and non-health
goals. The people who “don’t care about their health” are, paradoxically,
likely to be the healthiest among us (likely from brute luck) in that they
don’t notice their own good health.

The second level of public health, on the other hand, looks highly secu-
ritized on its face. This level of public health seeks to protect against severe
health events that may damage society, temporarily or permanently, to the
degree that individuals have a preference that those events be prevented or
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mitigated, and against which individuals are uncertain about their place
and outcomes in future such events. This level of public health is securi-
tized in the sense that it seeks, like the institution of national security, to
maintain the structure of the state against exogenous threats.

This provides a strong reason basis for health security as, effectively, the
militant arm of public health. Note, however, that this does not establish
a theory of the state that sees health security as part of the national security
state against human aggressors. Rather, it establishes the state as a legitimate
authority from which to provide public health in securing the aims of individ-
uals against external threats. What form that takes is a further issue to resolve.

Objections

Two objections arise here, which are important to map out now but whose
resolution I will leave for later in the book. The first is what we do if we
loosen some of the conditions of Moehler’s account further, and in par-
ticular the fourth condition about long-term cooperation. Surely, someone
could say while pointing to the mess that is COVID-19, there are plenty
of individuals who at this stage would rather break long-term cooperation
than maintain it. In these cases, their relative bargaining positions would
be less important because they are not interested in bargaining, or because
they are powerful enough that they control an outsized share of power.
Examples readers might suppose here are anti-mask protests,* or violent
white nationalist groups threatening to intentionally infect their victims,
or the QAnon movement and other conspiracy theorists that prefer to dis-
rupt society despite its impact on public health.

Moehler has a partial answer to this, and he acknowledges the possibility
of this in general terms:

In cases of conflict . . . the parties to a conflict are so severely negatively affected
by the points of contention that, if the conflicts remain unresolved, they are
prepared to engage in destructive actions and threaten peaceful long-term coop-
eration, because they consider such actions to be more beneficial to them than
remaining in their current situation. To be clear, typically there is a continuum
from peaceful cooperation to the mere rejection of cooperation to socially disrup-
tive but nonviolent resolution to explicitly violent conflict resolution.®’

Moehler’s solution, then, is that in most cases rational individuals will pre-
fer peace to conflict because the costs of conflict are very high. In some
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cases, individuals might not be rational, but in others they may prefer con-
flict because the state of affairs of their negotiations is so poor that conflict
becomes preferred to peaceful resolution.

I buy this account, though what we ought to do about it is a more com-
plex matter. Part of this, however, returns us to coalition building. Given the
broad set of individuals who have an interest in a robust public health state,
it seems that a key challenge for that coalition is exerting pressure on indi-
viduals who do not have the same interest. While this pressure might involve
persuasion, it might—to return us to the struggles of disability and HIV/
AIDS activists—also involve confrontation. This is consistent with Moehler’s
account, though I suspect it will not be a happy conclusion for some.

This dovetails into the major concern about negotiation, and falls into
what political philosophers would call “nonideal theory.” The issue at stake
is that currently, political and social incentives are arranged in such a way
that the coalitions mentioned are largely fragmented. How do we get not
just to a point of collective action to agree to something like the above, in
all its inevitable complexity, but do so in the existing political system?

I have some suggestions to this, which I lay out in the final chapter.
I take the nonideal question to be broader than this book, despite being
a through line in some of the ethical and political philosophical claims
I make throughout. What is clear, however, is that considerable support
exists for broad public health promotion, including institutional changes
outside of public health proper that would support the public health state.
Universal healthcare, free or subsidized education, paid time off, and living
wages are all connected to the public’s health, and if I understand my col-
leagues in political science, all receive broad support from citizens despite
their nature as political hot buttons. The overarching question is one of
how we build coalitions in that environment.

A second objection would be to contest how rights respecting this system
would be. This dovetails partly with the securitization angle, in terms of the
capacity for communities to buy in to the most egregious government pro-
grams as they did during the war on terror. But it also dovetails with the his-
tory of public health, and the public’s willingness to accept draconian public
health measures so long as they target people other than themselves.

A preliminary response to this is that, as ideal theory, I accept that in prac-
tice actual negotiations may take a different tack. But I note that the architec-
ture of this theory provides a robust degree of safety that satisfies concerns
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individuals have about public health measures—there are ways to satisfy the
aims of more restrictive public health measures, if we have the imagination
and will to act. This leaves open room for more liberty-centric public health
practices that are seen not only as the best means to solve public health and
view securitized practice as a last resort but to promote the self-interest of
other parties as well. This does not mean that individuals, presented with
evidence, may not decide to impose their will on others regardless. But as
mentioned above, the response to this may be to make that imposition
untenable as a means to resolve conflict.

Conclusion

In this chapter, I establish a general legitimacy of the public health state: the
role of the structure of basic institutions of the state in maintaining the pub-
lic’s health. I outlined a broad contractarian argument for why diverse and
deeply pluralistic societies can consent to an arrangement of institutions
aimed at this goal, with an appeal first to the role health plays in individual
lives, and then through an appeal to the role public health plays in main-
taining the possibility of peaceful, long-term cooperation in a society.

The next step required is to justify public health as uniquely deserving of
an explicit institutional role in modern states. This argument will turn on the
nature of the threat in public health, with a focus on the latter level of the
public health state: protection against threats that threaten long-term stabil-
ity. Through that, I will show how we can account for other public health
operations, albeit at different levels of decision making. But in particular, the
role of the largest coherent collective actor—currently the nation-state—as
the authority comes into its own in cases where stability is threatened.
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6 Justly Declaring an Emergency

The COVID-19 epidemic arrived on December 30, 2019, when China noti-
fied WHO of a cluster of pneumonia cases. It would take another month for
the outbreak, however, to become officially an emergency in the eyes of the
international community, when the WHO director general declared COVID-
19 a public health emergency of international concern. In the lead up to this
decision, as in previous outbreaks, considerable attention was paid to when,
and why, the emergency committee at WHO would issue its recommenda-
tion of a public health emergency of international concern to the director
general, and what the result would be.

The declaration of the public health emergency of international concern
was fraught for a couple of reasons. On the one hand, it was clear to observ-
ers that COVID-19, which had spread to more than a dozen other countries
at that point, had long posed a risk to the international community.' On
the other, the severe lockdown in Hubei province a week earlier raised fears
that countries would react in regressive ways, potentially even those detri-
mental to a pandemic response.” The lack of rationale provided to WHO by
China for instituting public health measures beyond WHO recommenda-
tions, something required under IHR, raised fears that international norms
would fall by the wayside in the panic.’> On both counts, the why and when
of the declaration mattered not just for definitional purposes, but as autho-
rization for what was and was not an acceptable response to a crisis.

This chapter deals with the ethics of declaring a public health emer-
gency. The previous chapters described the impersonal account of disease as
entailing a last resort before implementing emergency measures that violate
the rights of citizens, and the fundamental tension at the heart of health
security arising from the structure of the state as a legitimate authority
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in promoting public health. These provide a strong presumption against
infringing on rights in the pursuit of public health goals. Powers exercised
during public health crises can be severe, tend to disproportionately harm
the most vulnerable members of society, and can harm communities for
generations. They are, moreover, frequently exercised through the executive
powers of government, and can be difficult to hold accountable or resist
when used inappropriately.

In this chapter, I consolidate the principles discussed in previous chap-
ters into an account of a just declaration of a public health emergency. I
begin first with a note on the definitional ambiguities surrounding what
constitutes a public health emergency. I then clarify the work of the previ-
ous chapters establishing legitimate authority and last resort criteria as the
criteria for declaring a just public health emergency.

I then turn to the remaining criteria. I distinguish between proportional-
ity and necessity as important and distinct concerns in declaring a public
health emergency, and their interaction with last resort criteria. I finish
with a comment on how the chance of success, and the possibility that a
health emergency might make certain threats worse, could provide reasons
not to declare a public health emergency. I then consider objections, and
importantly the possibility of using liberty-limiting public health measures
outside of an emergency.

A Problem of Definitions

Little literature exists on what exactly constitutes a public health emer-
gency. This is a significant omission in public health ethics, and more so
because of the proliferation of competing and varied accounts of a public
health emergency in law, as described in chapter 3. This significance lies
in questions of the ethical implications of declaring an emergency, and
in particular what powers it authorizes the use of in aid of resolving an
emergency.

WHO is a good place to start. A PHEIC is defined as “an extraordinary
event which is determined to constitute a public health risk to other States
through the international spread of disease and to potentially require a coor-
dinated international response,” formulated when a situation arises that is
“serious, sudden, unusual or unexpected,” which “carries implications for
public health beyond the affected state’s national border” and “may require
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immediate international action.”* Within that, important elements emerge:
the risk of transnational spread; the requirement for a coordinated interna-
tional response; and a serious, sudden, or unexpected event.’

The PHEIC, however, is neither the arbiter nor model of the public
health emergency. In the United States, for example, a number of defini-
tions exist and may differ depending on the scope and level of government
actor. The Stafford Act defines a “major disaster” as “natural catastrophe
(including any hurricane, tornado, storm, high water, wind-driven water,
tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide,
snowstorm, or drought).”® But the act defines an defines emergency as “any
occasion or instance for which, in the determination of the President, Fed-
eral assistance is needed to supplement State and local efforts and capabili-
ties to save lives and to protect property and public health and safety, or to
lessen or avert the threat of a catastrophe in any part of the United States.
The Public Health Service Act states that the secretary of the Department of
Health and Human Services is authorized to declare a public health emer-
gency on finding that “1) a disease or disorder presents a public emergency,
or 2) a public health emergency, including significant outbreaks of infectious

"7 However, the same act

diseases or bioterrorist attacks, otherwise exists.
does not actually define what constitutes that emergency.

The Model Act designed by Gostin and colleagues provides an outline
for a health emergency as an occurrence or imminent threat of an illness or

health condition that:
1. is believed to be caused by any of the following:

i. bioterrorism;

ii. the appearance of a novel or previously controlled or eradicated infectious
agent or biological toxin;

iii. [a natural disaster;]
iv. [a chemical attack or accidental release; or]

v. [a nuclear attack or accident]; and
2. poses a high probability of any of the following harms:

i. a large number of deaths in the affected population;
ii. a large number of serious or long-term disabilities in the affected popula-
tion; or
iii. widespread exposure to an infectious or toxic agent that poses a significant
risk of substantial future harm to a large number of people in affected
population.®
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As I explained in chapter 3, however, the definition in the Model Act rarely
finds its way into state acts in whole or in part. Some states retain the word-
ing of the Model Act, such as Indiana, which defines it as “occurrence or
imminent threat of widespread or severe injury, or loss of life or property
resulting from any natural phenomenon or human act, including an epi-
demic and public health emergency.”” Others, such as Massachusetts and
Florida, have no definition of what counts as an emergency.

Rather than merely assess which jurisdictions do or do not define emer-
gencies, however, we can assess what kind of properties best describe a public
health emergency. First, the structure of nation-states is strongly determinant
of an emergency declaration. Not only do individual nations differ from the
WHO in what counts as an emergency, but individual substate jurisdictions
within those nations differ, including between each other, about what con-
stitutes a health emergency. This reaffirms the ameliorative, critical piece of
this project: to engage with health security with an eye toward institutional
reform.

Second, while commonalities exist between definitions of a public health
emergency, such as the seriousness of the event, even those commonalities
are vague. What constitutes a serious event, or one requiring mobilization, or
significant risk, is far from clear. This is not necessarily avoidable but moti-
vates further analysis. Moreover, different legal histories among jurisdictions
may mean that features of these terms may be interpreted in divergent ways.
So even if we have the same definition, the effects may be different.

The presence of language around a public health emergency does not
just describe what such an emergency constitutes as a descriptive feature of
the world. Declaring a public health emergency is an action that, once per-
formed, creates certain kinds of outcomes for the world. The relationship
between the definition, the declaration, and its outcomes is an important
social-scientific phenomenon, but what that relationship ought to be is
also an important philosophical question.

What Is a Public Health Emergency (And What Should It Be)?
Rather than a formal definition, I present a conceptual framework that dis-
tinguishes between what properties public health emergencies might have,

and the reasons we declare emergencies. I do so quickly, to consolidate
previous discussions in earlier chapters.
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To the first, a descriptive account of an emergency can be read from my
account of disease as a security issue. Public health emergencies are first
exigent and immediate. They come on quickly, and before a conventional
political response is capable of addressing them. This property is contingent
on how good our political responses are, but we can imagine that even the
best designed political systems are vulnerable to shocks they cannot absorb.

The second is the harm that arises. Public health emergencies can Kkill
or otherwise harm large numbers of people. These numbers can be so large
that, like in war, they can appear to be indiscriminate. Public health will
never absolutely be able to prevent disease and death, but the magnitude of
the excess harm that constitutes an emergency is a threat to the continua-
tion of the social fabric, in addition to the health of individuals. Countries
or communities might survive these events—they need not be existential
threats—but are left changed by them, potentially for generations.

Third, and related to the above, is the capacity for response. Even rela-
tively small infectious disease outbreaks can overwhelm a weak or under-
prepared health system. The Ebola virus disease outbreak in Liberia was so
challenging in part because Liberia, recovering from a civil war in 2003, had
approximately 298 physicians for its 4.5 million population,'® and lost 8 per-
cent of its healthcare workforce over the course of the pandemic."" While
this is not the only measure of vulnerability that is relevant, it is indicative
of the kind of damage that a disease can do when it strikes a weak health sys-
tem. Exigency, harm, and capacity are related properties that capture central
features of what makes public health issues into public health emergencies.

This, however, is not what constitutes declaring a public health emer-
gency. Rather, the above recapitulates the threat that may prompt the dec-
laration of an emergency. But not all emerging threats justify declaring
a public health emergency. Like a war, a declaration of emergency is not a
natural phenomenon, but a choice by an institution or state. It is moreover
a choice that implicates states (singular or plural), a disease event, and the
people caught in the middle.

What a declaration of an emergency typically does is change the power
structure of a state. This happens in three ways. First, it relaxes executive
powers to perform public health measures during an emergency, and the
enforcement powers of states to ensure compliance with those orders. This
may include removing or withholding licensing to perform certain activi-
ties, the use of criminal justice powers and law enforcement, and even the
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deployment of military units to perform operations in aid of an emergency.
This is a wide variety of enforcement options, but part of this breadth is
arguably intentional because it provides an executive with discretion to use
the means they deem necessary to accomplish their goals.

These powers typically enable the infringement of civil, political, social,
and economic rights or liberties otherwise protected by law, in order to
respond to a threat. This typically lasts for the duration of the emergency, is
authorized for a particular set of representatives of the executive or legisla-
tive bodies of a state and is overseen by judiciaries for appeals and contests
of certain powers. The paradigm of the kind of powers in use is quarantine,
in which a person’s freedom of movement is curtailed because they are
suspected of being exposed to an infectious disease.'”” While quarantine of
humans might be used in nonemergent scenarios as well, it is typically found
in emergencies as a loosening of traditional powers of healthcare institutions
and government. Where quarantine differs from isolation in healthcare facil-
ities is that isolation is the confinement of someone who is already sick and
thus clearly poses a danger to themselves and others; where it differs from
prison is that people under quarantine are not charged or guilty of a crime."
Emergency powers provide a mechanism for this otherwise impermissible
or at least highly restricted use of state power in a public health emergency,
though hopefully not one that is unlimited.

Second, a declaration of emergency allows the mobilization of resources
to respond to a threat. Resource requests may be freed from budget con-
straints brought about by typical governance processes. Existing resources
may be reallocated from other projects by the executive or its representa-
tive, such as a public health commissioner or chief medical officer. And an
emergency may authorize the deployment or requisition of specific emer-
gency supplies that are set aside for such an event.

Finally, public health emergencies may trigger changes in the regula-
tory powers used by the state to govern the practice of medicine or other
essential fields, to allow them to operate in ways they might not otherwise
in aid of an emergency response. A public health emergency may justify,
for example, loosening existing regulatory requirements that are otherwise
in place to ensure public safety, such as allowing emergency authorizations
of therapeutics or vaccines. We might also see looser privacy regulations
to increase the speed and breadth of health information sharing in order to
mobilize contact tracing and other interventions.
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Just Cause

What an emergency is, and does, connects us to the moral basis of a public
health emergency. An appropriately designed public health state is robust,
and has strong, rights-preserving obligations to prevent public health emer-
gencies from arising. What an emergency declaration allows is for the state
to disrupt that order temporarily to protect the community. That kind of
disruption, however, has to be for the right reason. In war, this reason is the
just cause.

Previously, I provided a list that tracked the correspondence between the
orthodox view of public health ethics and just war theory. Below, table 6.1
has been updated to reflect the work of the previous three chapters in estab-
lishing a last resort and legitimate authority as important features of a secu-
ritized public health ethics. I established the impersonal account of threat
and connected it to the principle of last resort. The communicable disease
threat posed by individual humans does not motivate strong defensive per-
missions, and thus should play little role in the acts of the public health
state in responding to communicable diseases. We can thus, I argued, con-
sider the public as similar to noncombatants under the war analogy. Their
rights against interference are not waived in virtue of the risk they pose to
others, and this provides a strong claim against others to refrain from using
coercive or other harmful means to prosecute a response to a public health
crisis. Critically, because of the magnitude of the harms and deprivations

Table 6.1
Correspondence between just war theory and public health ethics (update 1)

Temporal/contextual feature Just war theory Public health ethics
Declaring an emergency Just cause ??
Last resort Last resort
Legitimate authority Legitimate authority
Right intention ??
Reasonable success 7
Proportionality 7
During the emergency Necessity Effectiveness/necessity
Proportionality Proportionality
Discrimination Least infringement
7 Public justification
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public health emergencies can inflict on the public, the state has an obliga-
tion to ensure that the conditions that led to public health emergencies are
addressed, such that a public health emergency response arose as a last resort.

I then identified the basis of the state as the ultimate provider for the
public’s health, based on a thin account of moral consensus in which self-
interested actors could plausibly bargain with a state that supported a robust
public health apparatus not just for protection against health emergencies,
but the protection of a robust range of public health functions. This state,
I claimed, supported the social institution of public health as part of its
moral function, and thus possessed the authority to enact public health
policy as part of traditional democratic means, and to declare and react to
public health crises.

These two principles in military ethics join additional criteria, includ-
ing just cause and right intention. I think, however, that the latter of these
is unnecessary for an account of just health security. Right intention, his-
torically, has been focused on the dispositions of the people going to war:
Christians in particular, in early versions of the theory, were expected to
refrain from sentiments like lust for revenge and to treat the vanquished
with mercy.'* While it is absolutely possible, as in the case of vilifying minor-
ity populations, to act in public health with bad intentions, it seems unlikely
that our dispositions matter if we accept the impersonal account of disease.
It might reflect something poor about our dispositions for us to hate viruses
or fungi, but it does not seem to track the declaration of a public health
emergency in the same way as if our enemy were persons. And if we have
identified persons as our threat, we have likely erred not simply in right
intention, but in the last resort, legitimate authority and just cause.

This, then, brings us to the just cause for a public health emergency. A
just cause arises in which

Just cause: the just cause for a public health emergency is to respond to a threat to

the public’s health that threatens mass harm or community stability, is exigent,
and is overwhelming.

Not all health crises are necessarily public health emergencies, and some
might be prosecuted for the wrong reasons. Take the Ebola virus disease out-
break of 2014. In Connecticut, Governor Malloy issued a “cautionary” pub-
lic health emergency declaration on October 16, 2014, which remained in
place until April 1, 2016." During that time, individuals were quarantined
independent of their exposure to EVD, including individuals returning from
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the African continent who had never been near an affected region.'® While
right intention would be difficult to determine for a governor’s office, on
its face the declaration was made in a state that had never experienced a
case of Ebola, had a healthcare system more than capable of responding to
a single or even a handful of cases, and a functioning public health depart-
ment for a disease that was only transmissible when a patient was show-
ing symptoms. Given the CDC's orders at the time—which recommended
only screening and ongoing temperature checks for individuals returning
from areas with known cases of Ebola virus disease—there was no reason to
declare a public health emergency. There was simply no threat, relevantly
defined, to the area in question. Ebola virus disease may have been, in an
immediate sense, a public health emergency satisfying just cause in West-
ern Africa—but not in Connecticut, or Australia, or the United Kingdom,
where the threat did not exist.

Note, however, that a different kind of declaration might have been per-
missible. Sometimes scholars of war refer to “defense of another” as just cause.
Here, the declaration of war by a state is not to protect itself, but to protect
an ally. It may be permissible, as long as other criteria of just health security
are satisfied, to declare a public health emergency in aid of assisting another
in responding to an exigent, harmful, overwhelming threat. But note that if
this was the kind of declaration the state of Connecticut, or another nation,
had made, activities like the one above would need to be justified on defend-
ing another nation from the threat—and here the actions taken would have
to reflect that cause.

Consider, alternately, the ongoing overdose epidemic in the United States.
The states of Massachusetts, Florida, Alaska, Arizona, Virginia, and Maryland,
by 2017, had declared public health emergencies in response to this epidemic."”
In the first case, the declaration of a public health emergency in Massachusetts
by Governor Baker served to restrict access to opioid analgesics and redirect
funding from other projects to the overdose crisis. Massachusetts attempted
to overrule the FDA’s approval of a hydrocodone-only pill, which was later
struck down for exceeding the state’s authority. It also provided some fund-
ing for the emergency purchase of naloxone by the state, and for civil com-
mitment of individuals with opioid use disorder.'®

The overdose epidemic, however, is difficult to justify as a public health
emergency on the basis of just cause. It is certainly harmful and might argu-
ably be considered overwhelming. But it is not exigent in the sense that a
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justified threat entails, because it is not one threat. Housing crises, job crises,
mental health crises—all of these are ongoing and have been for decades, not
only in the state of Massachusetts but around the United States. The crisis
that is the referent of these public health emergency declarations, moreover,
is the deaths from overdose associated with opioids. But these “deaths of
despair” are not necessarily solvable within the strictures of the—by design—
temporary provisions of a public health emergency. A public health emer-
gency that never ends because it is a symptom of a larger political system is
not a public health emergency, relevantly defined. The source of the emer-
gency is endogenous and political, not exogenous and emergent. It is almost
a public health civil conflict, declared by government against its own failures.
This is not to say we should do nothing about the overdose crisis: just
that it is not the right kind of public health issue against which to deploy
emergency powers. The use of emergency powers here reflects a lack of
political will and due care for fellow citizens. Writing this in Lowell, Massa-
chusetts, less than ten miles from the epicenter of the overdose epidemic in
the state, the problems of the Merrimack Valley and surrounds are almost a
century old, from the collapse of meaningful work to the lack of attention
paid to the northern part of the state for redevelopment and investment, to
the fragmented governance of the state. But this is not the kind of crisis for
which emergency powers, and the disruption they can cause, are justified.
In some cases, however, there may be structural or local factors that are
the appropriate triggers for just cause. This is the health security equivalent
of a preemptive war. We could imagine a large, emergent cluster of avian flu
infecting a poultry flock that, while normally well cared for in correspondence
with appropriate surveillance and animal care, leads to the transmission of
the disease through the family that runs the farm. Rapid contact tracing by
public health officials identifies the existence of two cases in contacts of the
family, but who do not report dealing with poultry in close contact. A trig-
ger here is a novel, highly pathogenic flu strain showing signs of secondary
human transmission where it normally only affects individuals in direct con-
tact with animal reservoirs. We might think that preempting this possible
pandemic (given what we know about the potential for pandemic strains of
flu to spread) is a sufficient, reasonable aim to motivate an emergency, but
it is a borderline case and would need to be balanced against other criteria.
Prevention, on the other hand, arises in war when one attacks a poten-
tial enemy in order to undermine their ability to one day attack you in
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the future. It is widely understood to violate the just cause criterion in
war, but that case is more difficult to understand in the context of public
health ethics. After all, preventing the causative agent of a communicable
disease from causing a disease outbreak appears to be precisely the kind
of goal public health should have. But framed in the context of declaring
a public health emergency, wariness about prevention makes more sense.
This is because prevention in routine public health is considerably different
in terms of the kinds of institutional power wielded by the state under a
health emergency declaration. It is less about whether prevention is a good
or bad thing, and more about whether prevention can ever be a reason to
authorize the powers of a public health emergency.

Here, I think there is a robust case to be made against most kinds of pre-
vention using the tools of a public health emergency. This lies at the intersec-
tion of just cause and the principle of last resort. If a public health emergency
declaration is used on a potential public health issue that has not yet risen to
or is imminently approaching the level of threat that would otherwise pro-
vide a just cause, then the principle of last resort is very unlikely to have been
fulfilled as well. Moreover, even in some rare situation where there may really
be no other options available to a state in dealing with a public health issue,
it might still not satisfy just cause because the institutional arrangements of
the robust public health state will sometimes support the autonomy of non-
dominated individuals to engage in activities that might increase that public
health risk. I have few ideas as to what kind of situation this latter case might
entail, but we shouldn’t rule out under our contractarian scheme that some
potential future public health emergencies, even with a motivated, informed,
rationally self-interested population, will be tolerated by that population.
A key component of the rights theory that undergirds this contractarian
scheme is that while other values can at times override civil, social, political,
and economic rights, those rights are at least somewhat insensitive to conse-
quences. The mere possibility that a certain set of acts could lead to a public
health threat large enough to motivate a public health emergency is not in
itself a reason to declare a public health emergency as a means of prevention.

Proportionality

Proportionality is a critical condition of declaring a public health emer-
gency, and like the declaration of war is part of paired, parallel conditions.
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In ad bellum considerations in war, this pair takes the form of proportional-
ity and last resort; in in bello, proportionality and necessity."

These conditions are paralleled in an account of just health security that
takes seriously the role of the public health state. Proportionality and last
resort are partly independent. One could imagine a public health emergency
where the benefits of intervening through an emergency declaration out-
weigh the costs, but where the presence of other options violates the last
resort condition. Alternatively, an emergency of last resort may conceivably
be one in which the benefits of action are disproportionately outweighed by
the costs.

At the same time, the last resort condition is related to the proportion-
ality criterion through our decision process. This is because to assess last
resort, we need to have a sense of our options and their relative costs and
benefits. Not all those potential trade-offs will be permissible under a prin-
ciple of last resort, but we have to know our options to establish it.

A perennial problem for public health ethics is that the benefits and
harms of a public health action are not always indexable against each other,
or indexable at all. There is an obvious sense in which we can weigh poten-
tial lives lost, or saved, against each other; or life years, adjusted for quality
or disability. But these measures may not be able to be compared against
rights in a way that is easily computable, such as X deaths are sufficient to
justify Y rights infringements.” Likewise, the economic impacts of pan-
demics and responses are important, and some economic calculations may
be especially important in terms of diseases that do not kill but may tempo-
rarily or even permanently impair those infected at the cost of productivity
in a state—which can, in turn, affect everything from employment to food
productivity to health service provision. But it is unlikely that indexing
lives against dollars is advisable as the only strategy in thinking about the
balance of benefits and harms in declaring a public health emergency.

Likewise, the mainstay proxies for value in public health, such as excess
deaths, may be outweighed by other considerations such as the values of
community integrity and autonomy. Consider a disease epidemic that threat-
ens indigenous communities. While the morbidity and mortality of tribal
members is obviously important, we should be wary if this is only thing
that matters to the state. Long-standing norms around tribal sovereignty
and a commitment to solving a public health issue, even a very serious
one, using the values integral to the community might outweigh even an

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



Justly Declaring an Emergency 127

increase in lives saved through an emergency regime. This is the case even
though in practice I suspect respecting indigenous sovereignty is likely to be
the most effective as a public health measure. While tribal nations worldwide
have suffered grievously from COVID-19, they have also produced responses
to the pandemic that have matched and at times exceeded state and federal
responses, and lent credence to claims that their comparatively high death
tolls are in the main due to the long-standing injustices they have endured
and in which they began the pandemic, and not the quality of their imme-
diate response.”!

Just war theory includes a separate criterion for a reasonable chance for
success. In the context of public health, however, I think this criterion would
be better served as a procedural component of proportionality. Assessing the
risks and benefits requires not only their magnitude and kind, but the likeli-
hood of certain kinds of benefits/harms coming to pass if we choose to make
or refrain from making an emergency declaration. In war, there is a possibil-
ity that an invading enemy might be so powerful that resisting them, so long
as they are not waging a war of extermination, might be so futile that it may
be better to lose one’s sovereignty—even if only temporarily—than endure
the catastrophe of a war.

But the kinds of crises to which health security responds do not work in
quite the same way. It is hard to imagine the following: a disease exigent and
harmful to the extent it presents a just cause, a proportionate response, and a
last resort; but one for which we have no chance of resisting and should rely
solely on the means of conventional public health to respond. I take it that
should this occur, it is because responding to the disease will be outlandishly
harmful to the public. But either that is justified under the proportionality
requirement (some kind of “zombie apocalypse” or other existential threat)
or it isn't (because it isn't that serious). Viruses don’t accept surrender, so
the idea that there is a conditional threat in which there is a proportionate
capitulation is not on the table like it is in war.

Force Short of (Public Health) War
One obvious objection to the structure provided here is why we shouldn’t be
radically preemptive. After all, in public health of all fields an ounce of pre-

vention beats a pound of cure. Why not defeat the microbial enemy before it
even has a chance to reveal itself?
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The simple answer to this is grounded in a thoroughgoing appreciation
of the doctrine of last resort, and to recanvas the impacts of public health
emergencies on the citizenry. Public health emergencies can be devastating,
ripping apart families and destroying communities as nonpharmaceutical
interventions are deployed to break the transmission of disease; depressing
economies for years; placing others at risk through high-stakes healthcare;
and destroying the mental and physical health of first responders. It is true
that we should do as much as we can to prevent an emergency from arising
but utilizing the logic of emergencies to prevent other emergencies is dan-
gerous in its own right. It erodes trust in authorities, and its measures can
backfire in the process.

Here too, just war theory can provide guidance. In recent years, just war
theory has developed, in response to low-level armed engagements, a theory
of jus ad vim, or “force short of war.” The theory emerged with the fourth
edition of Walzer's Just and Unjust Wars which, in 2006, attempted to address
the war in and occupation of Iraq. Walzer’s addition to his canonical account
of theory is intended to think through the role of decisive, lethal force in
preventing war, though it has in virtue of its applied subject matter caused
considerable controversy.*

Much of jus ad vim is developed along the same lines as jus in bello, which
as we have seen is broadly homologous with the orthodox view of public
health ethics. A critical difference is that jus ad vim includes a criterion of
last resort, and a unique criterion: probability of de-escalation.* Using force
short of war, like a drone strike, is a risky affair. The history of the drone
war is one in which entire regions of the world have been destabilized and
thrown into further conflict as a result of the use of force by America and
its allies.”* While Peter Daszak may have been right in that we do send out
the drones in response to terrorism, he is much too cavalier on the wisdom
of doing so. We often make things much worse. This is why de-escalation is
so important: the purpose of jus ad vim is to prevent the horrors of war, not
drive nations toward them.

This is the crucial issue in prevention through executive or unrestrained
government power in public health. For a public health emergency response
to occur outside a formal declaration of emergency, there would have to
be a reasonable expectation that our actions would lead us to avoid hav-
ing to declare a public health emergency in the future. But, because of the
connected world of global health governance, we would also have to be
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sure that de-escalation was not simply for a particular threat but that it did
not compromise our ability to respond to public health threats in future.
There’s no use borrowing from Peter to pay Paul in public health; stopping
one outbreak at the cost of all future outbreaks is not de-escalation in any
sense when dealing with the so-called ultimate bioterrorist.

Two cases illustrate this. In the first, failure of de-escalation is proximate.
We might think of a jurisdiction whose emergency powers include eminent
domain if contaminated structures needed to be destroyed in an emergency.”
We could imagine a situation in which an environment thought to harbor
animals that are vectors for a dangerous pathogen is destroyed. A predictable
result of this is the displacement of just those animals, potentially into towns.
The public health measure is both preventative because there’s no imminent
threat, but it is also self-defeating: it drives the carriers of the emerging threat
into other locations and makes them harder to deal with in future. There
may be ways to slowly remove this threat through other means such as
catch and release, selective culling, or even animal vaccination programs.

A longer, more complex issue is the issue of vaccines. A small number
of scholars have suggested vaccine mandates as a way to solve vaccine-
preventable illnesses, especially with recent spikes in vaccine resistance and
denial, and especially during pandemics that threaten to overwhelm health
systems.”® From the quasi-realist health security perspective, there seems to
be an in-principle reason to do so: mandating vaccines would give better cov-
erage, and would prevent the onset of pandemic diseases. One way to counter
this might be to appeal to the ineffectiveness of mandates in nonsecuritized
settings such as childhood vaccinations.”” Yet a reason why this might fail,
even if it were to be found to be effective in preventing the resurgence of
a vaccine-preventable disease or an immediate pandemic, is that it would
almost certainly undermine pandemic preparedness writ large. Vaccine resis-
tance is driven, in no small part, by broader mistrust of government.?® Trust
is a resource and at times might be spent to gain something else. But there’s
no need to fetishize trust to see that increasing distrust through vaccine
mandates will make it more difficult to secure trust at a later stage and will
deplete a scarce resource that might be needed for coercive means during
future public health emergencies. Broad vaccine mandates pursued by a
public health authority absent just cause and in the absence of a sound
public engagement project may seem attractive on their face, but they fail
to satisfy basic “peacetime” public health ethics and make public health
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emergencies harder to declare and act on. There is a role for mandates, but
it is not through the democratic and not through the emergency process.

There may be a role for liberty-limiting measures outside of a public
health emergency. They, however, must be consistent with the principle of
last resort, and further with a principle of de-escalation that bridges the gap
between public health ethics outside an emergency, and within it. The aim
must be to pull a community back from a potential crisis, and further not to
endanger their future readiness against future emergencies. This is a demand-
ing principle, but it is one that views liberty-limiting measures as part of a
broader strategy of securing communities against infectious disease.

Conclusion: Balancing Principles

In this chapter, I described normative principles for the declaration of a
public health emergency. This provides a scheme around which future or
reformed emergency powers could be designed: a criterion for declaring emer-
gencies and assessing the use of emergency declarations. It also completes
our comparison between the classic ad bellum tenets of just war theory and
resolves some outstanding issues with the orthodox view (table 6.2).

One outstanding issue here is the degree to which all these principles
must be fulfilled for an emergency to be just. But merely fulfilling them all
is not the end of the story. Recalling the previous chapter, it may be the case

Table 6.2
Correspondence between just war theory and public health ethics (update 2)

Temporal/contextual
feature Just war theory Public health ethics
Before the crisis Legitimate authority Legitimate authority
Last resort Last resort
Just cause Just cause
Right intention -
Reasonable chance of success -
Proportionality Proportionality
During the crisis Necessity Effectiveness & necessity
Proportionality Proportionality
Discrimination Least infringement
7 Public justification
Outside the crisis Legitimate authority Legitimate authority

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



Justly Declaring an Emergency 131

that declaring an emergency is indeed a last resort, but a last resort borne of
some political failing. Here, an emergency may still be unjust. But it is unjust
in the sense that an emergency that is a last resort but disproportionately
harmful, or was engaged in when other alternatives were plentiful, is not.

A strict consequentialist might say that it is not as bad: it is unclear here
whether one thing can be less unjust than another if both are unjust. What
can clearly be said is that they are different in that what we ought to do about
those injustices will be qualitatively different.”” Least worst choices in the
moment can still, ultimately, be unjust. One particularly critical case is raised
by Daniel Schwartz and others in the case of self-defense: responses that are
unjust because we fail to adequately prepare for an expected threat in a way

that provides us a way out other than our last resort.*

While a full explora-
tion of Schwartz’s work is beyond the scope of this work, if its major conclu-
sion is true, it would make one of the starkest failures of the realist model of
modern health security. That is, health security avoids the broader, structural
questions of preventing a pandemic that arguably would obviate the need
for as many crisis declarations and use of emergency powers, and in doing so
leads us into emergency declarations that need not happen.

Some outstanding issues must remain until later chapters. Importantly,
detail is needed regarding the end of an emergency. How we reform our
institutions to reflect this demanding account, moreover, will remain for
the final chapter in which the larger political concerns around securitiza-
tion must be returned to.

With this in mind, we can now turn to the ethics of liberty-limiting
measures. Because this is the most developed part of the orthodox view, I
will do less to develop these ideas individually as I have here. Rather, the
purpose is to show that military ethics has important insights into how we
might permissibly pursue liberty-limiting measures during health emergen-
cies, and what scope of those measures can be justified.
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7 The Ethics of Liberty-Limiting Measures

The orthodox view of public health ethics focuses on the ethics of specific
public health interventions. Of particular interest to health security are
“liberty-limiting measures,” such as quarantine, mandatory vaccinations,
curfews, civil commitments, and border closures.! While some have argued
that the most extreme of these measures are antiquated and could plau-
sibly be replaced by robust nonemergency public health,” liberty-limiting
measures continue to be popular public health tools. If anything, over time
states appear to have become more accustomed to dishing those measures
out. I have already discussed how, in Australia during the COVID-19 out-
break, explicit curfews and restrictions on movement for the city of Mel-
bourne were instituted using the police to enforce lockdowns. These limits
exceeded the stay-at-home orders common to the United States (erroneously
referred to as “lockdowns”), which rarely if ever escalated to being enforced
with the force of law.* The Melbourne lockdowns were considerably more
extreme: individuals were forbidden from traveling more than 5 kilometers
(3.1 miles) from their homes except for approved purposes such as work in
permitted industries or caregiving; were subject to an 8pm-5am curfew; and
were forbidden visitors among other limitations; this applied not to a small
group but to a city of 4.9 million.*

Arguably the most famous liberty-limiting attempt was the total closure
of the 11-million-person city of Wuhan, the epicenter of the COVID-19 out-
break in humans.® Travel into and out of the province of Hubei, in which
Wubhan is located, was also restricted to stop the spread of the virus to the rest
of China and beyond. This particular strategy is concerning, in part because it
exceeds the recommendations for handling the outbreak provided by WHO
and set out by IHR, and thus raised questions about the role of international
law in global health.°®
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This chapter examines what liberty-limiting measures look like as we
think through a theory of just health security. Despite the flurry of war met-
aphors in the opening months of the pandemic, only one dealt with the
unique features of military ethics and how they might play out if applied
to public health in a global pandemic.” This is despite the legal and moral
basis of armed conflict being considerably more developed, and consider-
ably more ancient, than the ethics of public health.

In in bello considerations, we find the most tendentious and difficult ques-
tion of military ethics: when an individual acting on behalf of the state can
kill others. In this body of work lie the antecedents of the doctrines of neces-
sity and proportionality that the orthodox view develops, albeit in a somewhat
confused way. As I discussed earlier, there is death and misery on the line
when we enact public health policies. Thus we have to think carefully about
what kinds of responses are justified, and when, to particular kinds of threats.

In what follows, I first detail in bello considerations, and in particular
how recent debates in military ethics have attempted to square interna-
tional humanitarian law governing killing in war with human rights law.
This is critical in marrying ongoing debates about global health governance
and human rights with the theory of public health emergencies developed
over the last few chapters.

I'then turn, and take as a case example, the recent debate around social dis-
tancing in the COVID-19 pandemic as a means to explore the ethics of liberty-
limiting measures. I choose this case as a methodological move because it
seems, on the one hand, innocuous: COVID-19 is a public health emergency
if ever there was one, and social distancing seems less invasive than other
liberty-limiting measures like vaccine mandates or quarantine. I show how
social distancing can be seriously liberty limiting, and by applying the previ-
ous work on harm and domination from the impersonal account of disease.

I then make the case for an ethical framework for liberty-limiting mea-
sures in public health emergencies that is on the one hand more expansive
than the orthodox view on account of fewer criteria and greater latitude
in accomplishing public health aims in an emergency; but more restric-
tive in terms of how it conceives of obligations toward citizens caught up
in pandemic response. I do this through a reading of the criteria for jus in
bello that clarifies necessity, proportionality, and discrimination principles
as they apply to public health.
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I conclude by linking ethical considerations within public health emer-
gencies to those outside emergencies. I argue that the liability the necessity
principle sets up for states requires them to prepare not just during, but
before the onset of emergencies to support citizens in pandemic response.
This entails practical ethical considerations for how we make plans about
technology, staff, and healthcare funding, resolve the aftermath of health
emergencies, and engage in global governance.

Jus in Bello

Where jus ad bellum deals with the ethics of declaring war, jus in bello deals
with the conduct of war itself. War can cause an almost incomprehensible
amount of suffering. As such, an enormous body of literature deals with
the ethics of armed conflict, international humanitarian law, and its inter-
section, with an eye toward the limits placed on suffering inflicted in the
pursuit of war.

In general, there are three components to the ethics of conduct in war, com-
pared to five of the orthodox view of public health ethics. The most critical
of these is the principle of discrimination. This strongly demarcates combat-
ants from noncombatants: civilians, the sick, the wounded, and humanitar-
ian and aid groups in a war zone. The principle of discrimination prohibits
the intentional targeting of civilians or civilian buildings as part of military
operations, and holds that it is always worse to kill noncombatants than
combatants.”

Next are necessity and proportionality. Military acts in war are permis-
sible to the degree they are necessary to the objective of winning: ending war
and restoring a lasting peace. This includes the killing of enemy combatants,
and whether acts of war inflict suffering on the enemy unnecessary to the
task at hand. Military acts, moreover, are only permissible to the degree that
their benefits outweigh the harms caused by their enactment. Much like ad
bellum considerations, jus in bello takes specific kinds of benefits and harms
into consideration but does so around individual military actions rather
than the war as a whole. And they are both justified along similar grounds:
because harming individuals is always on its face wrong, it is not enough to
have an absence of reasons not to harm someone—we must have a positive
reason to do so.’
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A number of internal debates in military ethics that seek to revise the
basic tenets of just war theory are important to the analysis that comes
next. First, there is debate about what kinds of costs must be incurred to
prevent civilian harm. Especially in humanitarian interventions, say the
defense of a people against a despotic government, there may be cases in
which prolonging a war is worse for civilians than finishing it quickly, and
provides a reason to impose additional risk on civilians so long as it is not
excessive or greater than would be imposed by other tactics that may pro-
long the war.'” However, there remain strong reasons for a state and soldiers
to accept additional liability in order to ensure civilian lives are preserved
in prosecuting a war."'

The second concerns what constitutes “necessity.” Until recently, mod-
ern understanding of this principle was that acts satisfied this principle if
they conformed to the overall aims of military action. This was a broad
understanding of necessity in which discretion played a large role: as long
as an act was seen as contributing to military success, necessity was satisfied.
Yet this interpretation has changed in recent years. Larry May, in particu-
lar, has argued that necessity should be viewed in considerably more strict
terms than previously thought, and uses the evolution of international
humanitarian law to demonstrate this. The International Committee of the
Red Cross’s 2009 Interpretive Guidance on the Notion of Direct Participation in
Hostilities under International Humanitarian Law recommended that “the kind
and degree of force which is permissible against persons not entitled to pro-
tection against direct attack must not exceed what is actually necessary to
accomplish a legitimate military purpose in the prevailing circumstances.”
In 2013, they further claimed it would “defy basic notions of humanity to
kill an adversary or to refrain from giving him or her an opportunity to sur-
render where there is manifestly no necessity for the use of lethal force.”'
While these two claims cut across each other in some ways, May has shown
that both point to the idea that actual necessity is required, rather than a
presumed or loose sense of necessity. That is, a clear operational connection
is needed to the aim of restoring a lasting peace through the conflict. He fur-
ther notes that while this is incredibly demanding of military commanders,
it also supports a broadly contingent pacifist position that starts from true
pacifism and then works back to a demanding position on war."

This change arises in the context of harmonizing human rights law
with humanitarian law in recent decades. In 20035, the High Court of Israel
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held that “a civilian taking part in direct hostilities cannot be attacked at
such time as he is doing so, if a less harmful means can be employed.”
That is, civilians engaged in violent acts could not be engaged with lethal
force unless actually necessary to protect citizens against imminent harm.
This supports the 1996 International Court of Justice ruling against Israel
that while civil and political rights might be temporarily overruled in time of
national emergency, the right to life, and to not be deprived arbitrarily of one’s
life is non-derogable."* Both cases show increasing political consensus that
human rights are not set aside during conflict, but rather must be conso-
nant with conduct in war except in cases where there is genuine necessity
on which the pursuit of the resolution of war depends.

A final controversy that is important for our discussion is the permis-
sibility of killing in war and its relation to the declaration of war. Just war
theory in its modern formulation holds that ad bellum and in bello consider-
ations are independent. That is, unjust wars can be fought justly, and just wars
can be fought unjustly. Recent work has challenged this, holding that unjust
wars cannot be fought justly in principle, and that soldiers on an unjust side
are liable to be killed where soldiers on the just side are not."

The debate about revisionism in just war theory bears directly on health
security, but with an important twist. In war, a sovereign nation has broken
the peace, whereas the threat in a public health emergency, as in chapter 4,
is primarily concerned with a response to a communicable disease. As one
side—and typically the aggressor—is non-agential in virtue of being a virus,
bacterium, fungus, or so on, questions of their liability to attack are not
important. What is important is the general public during a public health
emergency. Citizens not engaged in the institutional response to a public
health emergency are, on this account, analogous to noncombatants. Their
rights might be infringed upon in some cases, but only with a special justi-
fication. And the state ought to bear a cost in order to prevent those rights
violations to begin with. The question, then, is: what cost? To understand
that we turn to social distancing.

Social Distancing
Social distancing is a term that exploded into the lexicon in 2020, but as a

series of practices the use of measures that change the spatial and temporal
dimensions of communities to influence how infectious diseases spread has
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a long history. Frederick Law Olmsted, whose best-known work is New York's
Central Park, described the park as “the lungs of the city,” where individu-
als could inhabit open green space away from the crush of the rest of the
city. While grounded in miasma theory, Olmsted’s intuition is a testament to
basic ideas of social distancing—that increasing the space between inhabit-
ants of a community can reduce the spread of disease.'® Similar effects can be
found in the influence of tuberculosis on modernist architecture and public
housing."”

Yet the term “social distancing” is not as well defined as other public health
measures. While “quarantine” and “isolation” refer to the confinement of
individuals who are suspected to be exposed to an infectious disease, or are
clinically ill with that disease, respectively,'® social distancing is a single name
for a very broad set of acts, policies, and institutional choices. All these choices
have at their core the aim of reducing the frequency of contact between indi-
viduals that may lead to the transmission of infectious disease.

Consider four paradigm cases of acts that might plausibly constitute social
distancing. The first is guidance to wear masks, which may come in general
recommendations for all members of a community, or for subsets (those who
are symptomatic, in service work, on public transit, and so forth) of a com-
munity. This measure seeks to reduce the frequency of close contacts resulting
in transmission by reducing the number of contacts that count as “close”;
that is, reducing the incidence in which any contact results in the spread of
respiratory droplets between individuals.

Next, closures of businesses or schools are a paradigm case of social dis-
tancing. These are broader forms of social distancing and achieve their effect
by reducing the incidence of contacts within mass gathering settings. Busi-
ness and school activities are necessarily ones in which individuals come into
close contact, exchange materials that might carry infectious disease particu-
lates (e.g., anything that can carry fomites), and are sites in which a number
of communities might interact around a shared location, such as a big-box
department store that services a number of towns. An indirect effect of this
closure might be to reduce the incentives people have to leave their homes
in the first place, which has secondary effects such as reduced sidewalk traf-
fic or public transit use.

Background policy decisions may count as de facto social distancing poli-
cies. Mandated paid time-off policies are heterogeneous across the world, and
even those that are in place are varied in the amount of time they allow,
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under what circumstances, and for what category of worker. Nonetheless,
paid time-off policies have been associated with up to 40 percent reduc-
tions in seasonal influenza cases, and thus an important platform policy
to encourage social distancing during an infectious disease outbreak, espe-
cially among healthcare workers and other groups vulnerable to infection."’
In virtue of breaking transmission, therefore, it could count as a kind of
social distancing measure.

Finally, the architectural and landscape decisions by cities and even
nations can count as social distancing if they are designed to reduce the trans-
mission of infectious disease. While these can be background conditions to
how cities or nations endure an infectious disease outbreak, they can also be
choices made during particular outbreaks, such as the city of Bogota’s deci-
sion to open forty-seven miles of temporary bike lanes to improve air quality
and reduce crowding on public transport during the COVID-19 outbreak.*

These cases allow us first to distinguish between practices that seek to
reduce the number of potentially transmission-causing interactions that
occur, and those practices that seek to reduce the conditional probability,
given an interaction, that transmission will occur. Second, we can dis-
tinguish between public health policies or practices that are individually
performed, and those that are performed by organizations or social institu-
tions. Third, we can distinguish between policies and practices that main-
tain social distancing regardless of whether a public health emergency
arises, and those that are implemented within (and perhaps only within) a
public health emergency.

The COVID-19 outbreak demonstrates how diverse these practices can
be. Across the globe a range of measures have been enacted, with different
levels of severity, to prevent the transmission of COVID-19.*' These include
stay-at-home orders, bans on large gatherings, business closures or seating
limits, school closures, mask mandates, cancellations of elective surgeries,
and prohibition of visitors in care facilities. In addition to national varia-
tion, some vary their policies by substate region, restricting social distanc-
ing measures only to those regions that have the highest number of cases.

This diversity offers an opportunity, by examining social distancing as
a class of practice, to think critically about the kind of burdens these dif-
ferent practices might impose on individuals and communities during
pandemics, and thus the conditions under which different practices are
permissible. In particular, it offers a view of social distancing that sees it as,
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at times, a considerably invasive public health practice, but is in principle
able to be designed in ways that mitigates some or even all of the infringe-
ments posed.

Interference and Domination

A chief reason to consider social distancing, rather than, say, quarantine, is as
follows: where quarantine is often seen as a straightforwardly liberty-limiting
practice,” social distancing is somewhat more opaque. A preliminary con-
cern is if this is really an issue. But an advantage to resolving this question
in the positive is that it can give us an insight into what should be expected
of liberty-limiting actions in terms of satisfying the demands of just health
security.

As a preliminary move, I set aside certain questions of effectiveness of
social distancing measures. These have been answered to varying degrees
elsewhere,” but there is a considerable amount of normative work to be done
even once we have established the expected effectiveness of social distanc-
ing measures. Rather, I wish to inquire whether, as a matter of moral theory,
these are the kinds of acts we should be concerned about in a theory of just
health security.

The first concern to address is whether social distancing measures are
liberty limiting in the first place. Part of the uncertainty here comes from
the breadth of the term. It is questionable if measures involving paid time
off, whether enacted on an emergency or normal legislative basis, or of
urban design, or of indoor versus outdoor dining, are liberty limiting in
any substantive sense. Still other measures may be subject to reasonable
disagreement. Take business closures. One might claim a business owner’s
liberty is infringed upon if they have a right to run their business in the first
place, but that the state may have a compelling interest to enforce such a
closure in the name of public health. It is less straightforward to claim that
a consumer’s liberty is infringed upon, much less by the state, if such clo-
sures arise. This can be seen most starkly when closures are voluntary or in
response to guidance over mandates: when the state of Georgia “reopened”
from stay-at-home orders in April 2020, some business owners elected to
keep their businesses shut.”* It is not clear that consumers, or employees,
have their liberty violated any more than if violated by businesses that
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remain closed on Sunday. It is also not immediately clear that employees
had their liberty violated, any more than they have their liberties violated
by not being able to work for their employers on Sunday. But I countenance
that there may be some significant difference for a consumer’s liberty rights
between a store voluntarily closing due to a pandemic, either because of
their own beliefs or in response to a public health agency’s nonbinding
recommendation, than if the shop is compelled to close by force of law.

The value at stake here is, I take it, liberty claims grounded in a voluntaris-
tic, negative conception of liberty as noninterference. This is the sense used
by the orthodox view, as Childress and Bernheim suggest, in thinking about
what the authors of the orthodox view refer to as moral interests.?* This con-
ception of liberty is a strong presumption against direct interference in one’s
action by state power.

Yet I think this fails to capture two important senses in which social
distancing measures can infringe upon liberty, albeit in less obvious ways.
To understand, we can call upon the work up to the impersonal account
of disease. Applied broadly enough, and for long enough, social distancing
can damage our ability to form communities, and limit our opportunities in
important ways. Freedom of movement and freedom of association are typi-
cally thought of in noninterference terms, such as when they are infringed
upon through quarantine actions.”® But the restrictions placed on individuals
during social distancing can be conceived of in other terms, namely those
that conceive of liberty as an exercise in nondomination.

Nondomination conceives of our rights not merely as the absence of
interference in our activities, but in certain important assurances that those
actions cannot be restricted in arbitrary and/or sudden ways. In particular,
having such a right entails that you are generally free from some interfer-
ence in making some sort of choice under certain circumstances; that those
choices and circumstances are publicly salient and not at the mercy of the
definitional sophistry of others; that you have a basis for believing you reli-
ably enjoy this kind of freedom; and recourse if interference does occur.”’

Unlike quarantine, in which individual freedoms are infringed upon in
the obvious, noninterference sense and where that limitation is part of what
quarantine entails, broader social distancing measures infringe on liberties
in a slightly different way. They do this by infringing upon liberties as non-
domination, disrupting life plans and breaking up communities—frequently
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arbitrarily. They do this, moreover, in ways that are frequently exogenous
to the practice of social distancing, where the limitations could be lessened
or even obviated through supportive measures. Not everyone is dominated
in the same way, or even at all, by some social distancing measures. Work-
ing from home is considerably easier for some than others. Technology,
especially in 2022, mediates the harms and benefits of social distancing.
And so it is partly the way that our social distancing measures are struc-
tured, tactically, that determines their harms.

This takes us to the next concern: a belief about social distancing measures
is that their benefits frequently outweigh their harms, at least in cases of seri-
ous harms. The ongoing tragedy of COVID-19 seems to make this obvious,
but we should carefully think through why that is. There are two axes on
which harms could arise. These axes are first, whether harm is directly or
indirectly a result of some social distancing measure; and second, whether
those harms are proximate/short-term, or ultimate/long-term. These are
logically independent, as we see below.

Direct and proximate harms arise because social distancing is hurting an
individual in the here and now. A paradigm example of direct, proximate
harms arising because of social distancing are individuals who can’t access
nonpandemic (in this case, non-COVID-19) medical care as a result of social
distancing measures. This may occur because an individual cannot access
routine acute care services because of social distancing; because offices are
closed, not accepting new patients, are no longer accessible for patients
with disabilities, have inadequate telemedicine services for patients’ needs,
or must close because they lack sufficient personal protective equipment to
operate safely.”® Here, the distancing itself causes harm.

But direct, proximate harms from social distancing are surely more wide-
spread than this. Any individual who is dominated in the sense I described
above may also be harmed by social distancing if that domination prevents
them from avoiding harm.” This includes, for example, individuals who
are now confined with abusive family members (including family members
they discover are abusive in the context of a protracted stay-at-home order)
for an extended period, and are unable to access shelters or simply leave
the house for some other safe location. A parallel epidemic of domestic vio-
lence worldwide has tracked the implementation of social distancing mea-
sures and the shuttering of social services in response to COVID-19. Both a
lack of social services and increased financial insecurity of inappropriately
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enacted pandemic responses disproportionately affect women, particularly
those who are acutely vulnerable to violence.*

Some individuals are indirectly and proximately harmed by social distanc-
ing arrangements right now. These include “essential personnel” expected to
be physically present at their job in order to maintain community functions.
Essential personnel are harmed indirectly by virtue of being required, per-
haps under the threat of job loss, to be present at their work despite the addi-
tional risk. Obviously, this is sometimes justified and even required, such
as healthcare workers. However, not all essential workers are essential in a
justified sense. The US meat industry has continued during the pandemic as
an “essential business,” costing the lives of workers who are often vulnerable
by virtue of poor working conditions, immigration status, and low wages.*'
We might take this two ways: either that the meat industry is not essential
simpliciter, or that the meat industry is not so necessary that it shouldn’t
accept reduced productivity by incorporating appropriate social distancing
measures within its activities to ensure worker safety. I leave aside which
sense is true; in either case, this kind of harm arises because a particular
social distancing measure or plan fails to protect individuals, and they may
be injured or die as a result.

Individuals may be directly harmed by social distancing, but in a delayed
fashion. Consider, for example, elective procedures or screening that may
be put off by weeks or months as hospitals and medical centers seek to reduce
appointments in order to prevent transmission of disease within their facili-
ties. This raises a complex risk-benefit calculus: on the one hand, nosocomial
transmission of COVID-19 is a definite risk; on the other, failure to conduct
sufficient early screening for cancers, or perform preventative surgeries such
as the removal of high-risk lesions, may cause delays in diagnosis that ulti-
mately result in excess morbidity and mortality.** These individuals—and
other individuals who are delayed in receiving diagnosis or treatment for
some future risk—may not die for some time, but they may die sooner than
otherwise because of social distancing measures today.

Finally, there are people who are indirectly harmed by social distancing
over a long period. In addition to immediate financial harms to individuals
as a result of social distancing practices, for example, there will be an aggre-
gate toll that arises as folks caught up in long-term unemployment will
be harmed. Recall that at its height, global unemployment was 9 percent,
but considerably more for service workers, young people, people of color,
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women, and people with disabilities. This is an “actual cause of death,” in
the sense McGinnis and Feoge would use it,** where the absolute and relative
employment discrepancies are the cause of mortality. Those who suffer the
most deprivation under social distancing, even if they ultimately survive
this pandemic, may borrow against the end of their life to weather the cur-
rent storm.** We have not begun to see, I suspect, this kind of harm because
the pandemic is still too close.

None of these harms is trivial, and many are lethal. These harms often
arise, moreover, at sites of existing structural injustice. These are the “collat-
eral damage” of public health. Lack of access to healthcare, weak employment
rights, or having to congregate in settings in which sufficient protections
from infectious disease are already lacking, undocumented immigrant labor,
job insecurity, and poverty are all areas where the weapons we use against
COVID-19 disproportionately harm citizens. They are nontrivial harms, often
inflicted on the already marginalized and vulnerable.”® And like the public
health crisis they stem from, but harder to track, they accrue to populations.

Revised Criteria

Social distancing is thus not a mere inconvenience but can be a substantial
violation of liberty. It is not harmless, and at times can even be fatal. How
then, should we understand the permissibility of social distancing under
just health security?

Let’s start by going back to the orthodox view. The canonical example
used in that work is surveillance. In that paper, the authors argue for the
necessity of surveillance, but take the least infringement condition to do
work in setting the scope of that surveillance, including whether it is active
mandatory screening, active reporting from voluntary screening, or volun-
tary reporting and screening. The least infringement condition of the ortho-
dox view, according to recent work by Allen and Selgelid, applies best when
comparing measures that seek to accomplish the same subgoal in a public
health strategy.*® That is, where two or more measures accomplish the same
subgoal, the least infringing measure ought to be used. Infringement, here, is
taken broadly and not just in terms of liberty interests; so if opportunities can
be preserved in enacting some public measure, they ought to be just so that
the public health subgoal is preserved between these measures.
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But I think just health security can do more than the orthodox view
and replace the least restrictive means criteria with a more robust theory of
action. Revising the in bello discrimination principle for public health, we
can claim that human rights retain their force under a state of crisis: there is
no lex specialis, or law governing a specific subject matter, of public health.
This does not mean all liberty-limiting measures are perforce impermis-
sible. Rather, we should resist them, and the actors that pursue these public
health goals—in particular, the state—should accept liability in cases where
these means become necessary to minimize their harms.

In the previous chapter I noted that proportionality and last resort were
related in declaring a public health emergency because proportionality helps
define the set of options over which we commit to a last resort. So too, pro-
portionality and discrimination are related within a public health emergency.
A revised discrimination version of the principle for health security holds

Discrimination: the public should be spared harm or infringements on liberty

when possible, and the state and its representatives have an obligation to accept
the costs of sparing them that harm.

That means that, in a choice between alternative measures or different
instantiations of measures combined with supportive measures, we should
choose the option that least harms, dominates, or interferes with the lib-
erty of individuals, and the state should accept significant liability for this
action. These supportive measures may be, among others: compensatory
such as replacing lost income; legal, in protecting individuals from evic-
tion; or material, such as providing housing and food for citizens confined
during lockdown. But the liability rests with the state, as the foundation of
public health and the permissible use of force to enforce that health dur-
ing an emergency. When the state does not implement these measures, it
is acting unjustly. And importantly, it acts unjustly even if the means are
proportionate and effective.

To understand why, consider that war allows for an extreme liberty-limiting
measure—Kkilling. However, it does not always allow for killing, and in par-
ticular when doing so would violate the rights of noncombatants. This is
because noncombatants have not given up their rights in virtue of becom-
ing threats that are liable to harm. But the story does not end there, because
sometimes we perform acts in the pursuit of the just ends of war that do put
civilians in harm'’s way. And it is always better to act in a way that imposes
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less risk when engaging in violent acts, then it is more risk. Seth Lazar, in
his work on sparing civilians, gives us an argument as to why:

1. Endangerment is wrong, even if the risks imposed do not lead to harm;

2. Endangerment that violates a right, even if it could lead to harm but does not,
is still a violation of that right;

3. If 1 and 2 are correct for any kind of harm, then they are also true when some-
one is exposed to wrongful harm because another intends to act in a way that
causes them harm.*

Lazar explains that what grounds these is that endangerment constitutes
a loss of security, understood as the avoidance of unchosen risks and wrong-
ful harm. This is intrinsically valuable, but it is also deeply instrumentally
valuable to planning our lives and enjoying other goods. When I endanger
you, even if I do not harm you, I cause you stress and anxiety; but I also may
disrupt your ability to plan for the future.*® Here then, acts that impose risks
of harms, including those from domination, are worse when they are riskier
than if they are not. From the perspective of health security, we act unjustly
when we impose additional risks on those we subject to public health actions,
and we are liable for the burden of preventing those additional risks.

Having considered the proportionality and discrimination conditions,
what of necessity? The orthodox view holds that public health interventions
are justified, all other things being equal, if they are effective and necessary
to accomplish some public health goal. But under just health security, that
criterion is strengthened. Necessity instead points to goals of a public health
emergency that would see its resolution. It is thus not sufficient that a liberty-
limiting measure promotes the public’s health. It must instead be established
that it promotes public health in a way that is operationally linked to the
ending of the public health emergency, or in de-escalating the chance of an
expected public health crisis in the ad vim case, where we act to prevent a
future crisis. Some measures may help, but not in the right way: they may
improve public health but get us no closer to the end of the emergency. Alter-
nately, some may be overdetermined, such as when a public health actor
may be guilty of throwing in the kitchen sink in the absence of a coherent
public health strategy designed to resolve the emergency. But the reason why
we have license in the first place to perform these public health acts is the
emergency itself, and so our actions must be laser focused to ending it.

Taken together, this provides us with two insights into public health
action. A strong principle of necessity may provide us with greater latitude to
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act than the weaker principle hinted at by the orthodox view. If the aim of
a public health emergency is to end the threat of a particular infectious dis-
ease, then lockdowns may be strongly necessary to achieve that aim, where
a voluntary stay-at-home order is only weakly necessary to lower mortality
but without ending the crisis. This means that even if the lockdown incurs
greater harms or presents a greater rights infringement, it may be permis-
sible just in case it satisfies an appropriate reading of the necessity condition
where half measures do not. Put another way: there is no point in pursuing
the proper aims of a justly declared public health emergency with half mea-
sures. If there is a positive reason to declare an emergency and act in a liberty-
limiting way, then we should take measures that are necessary to fulfill that
reason, and not some other reason (or no positive reason at all).

Second, replacing the least infringing measure criterion with a principle
of discrimination entails that the state ought to incur significant liability
for avoiding harms, including violations of liberty, on the public. This is
not just a matter of proportionality, but because taking supportive measures
that reduce risk respects agents as ends in themselves and promotes their
personal security. This is true even if the person in question would not have
ultimately been harmed by the risks we impose upon them.

What of public justification? Three answers are available to us here. The
first is that the public has a right to engage in deliberations about liberty-
limiting measures in proportion to their bargaining power, as under Moehler’s
scheme described in previous chapters. But public justification also forms part
of a scheme of nondomination, where informing and involving the citizenry
about public health measures before they need to be used is part of secur-
ing the relevant options to act in a nonarbitrarily restricted way. It also meets
Lazar’s criteria grounded in security, where it enables individuals to make suf-
ficient revisions to their life plans consistent with a necessary public health
action. This places the emphasis on public justification, importantly not just
t.39

within a public health emergency, but preceding it.” Despite the prevalence

of editorials and opinion pieces claiming we are “not ready for the next pan-

demic,”*

what was almost never done in practice was the process of actually
preparing individuals on whom risk would be imposed on a day-to-day basis
for what the next pandemic would entail.

Finally, and perhaps inhering closest to the war metaphor, is the idea of
hearts and minds. It has, for thousands of years, been an integral part of strat-

egy that if you lay the moral ground of a people properly, then you will never
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have cause to war with them.*' Public justification gives rise to the possibility
of a public that is cooperative and even enthusiastic about resisting a public
health threat. Without it, the public will sour, and the battle becomes not
just against the virus but a people who do not understand and even resent an
imposition that diminishes their lives any way the dice fall. A just health secu-
rity begins with communication as a strategy with which to create options for
public health, and not as an afterthought once we know what we want to do.

Evaluating Social Distancing Measures

How then, should we evaluate the ethics of different social distancing mea-
sures? Here, I describe three strategies for doing so. These strategies are not
mutually exclusive, and there are reasons to engage in each. Importantly,
they accomplish different goals. First and perhaps most obviously, we can
evaluate social distancing measures in a decision-theoretic sense. That is, for
proposed or enacted social distancing measures, we can ask: to what extent
do these social distancing measures satisfy our ethical criteria?

There are a number of plans for enacting, continuing, and lifting social
distancing measures we could evaluate here. It is not the purpose of my book
to comprehensively evaluate all proposed measures, but some illustrative
examples will help. The National Governors Association in 2020 listed seven
major reports that contain recommendations for public health readiness and
reopening, of which five explicitly addressed social distancing.* Of those
five, however, only two addressed supportive measures during social distanc-
ing that may enhance opportunities or reduce the harms of social distancing
on those subject to it, with mixed results. Vital Strategies’ “Box It In” noted
the essential nature of providing services and support to people under quar-
antine so that they will better adhere to quarantine requirements. This is
consistent with CDC SARS recommendations for quarantine,* but Vital
Strategies appears to be broader in its scope in virtue of its opening claim
that “Although almost all of the U.S. population has been asked to shelter in
place and otherwise observe physical distancing, compliance varies greatly
among communities, illustrating challenges adhering to quarantine.”** Tt
is not clear, however, the degree to which Vital Strategies is committed to
broader social supports during social distancing, or only for quarantine;
that is, of individuals believed to be exposed to COVID-19, which does not
describe most individuals under social distancing.
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The report by Allen and colleagues for the Edmond ]. Safra Center for
Ethics at Harvard University, on the other hand, accounted for the infringe-
ment associated with social distancing. While the report’s use of “supported
isolation” including healthcare and financial supports only referred to essen-
tial personnel, it did so in two important ways. First, it proposed an expanded
essential workforce as part of a large-scale mobilization, particularly in con-
tact tracing, that sought to retrain workers for tasks pertaining to pandemic
response. Second, it sought to use supported isolation not as a supplement
to, but as a replacement for widespread collective quarantine as a method of

145

disease control™—that is, it sought to limit the infringement on the public

by focusing on a large-scale mobilization of resources, replacing what had
been termed the suppression model of control with a containment model.*°

So, of five high-level reports that deal with social distancing, it appears
only two came close to interrogating how these measures could plausibly be
designed to mitigate the infringement on individual liberties in the relevant
sense; only one went so far as to suggest a (partial) ordering of how these
measures ought to be undertaken. None, however, addressed the required
social, educational, financial, and medical support needed if extreme social
distancing measures were required—which they were. This is partial evidence
that the majority of reports favored at a high level by governments and pub-
lic health authorities would not satisfy the demands of just health security
insofar as they deal with ranking and selecting the appropriate social dis-
tancing measures.

The second way we can evaluate social distancing measures is by assess-
ing, often retrospectively, how they perform. Elsewhere, I have argued that
the ethics of responses to biological disasters, including pandemics, can
be evaluated in terms of how we prepare for, act during, and respond after
a disaster.”” We can do the same when we consider social distancing mea-
sures. Here, moreover, we can evaluate the suite of social distancing mea-
sures taken together and individually. This has been done in a preliminary
fashion in empirical terms for a number of countries.”® An open question
remains about whether we should evaluate social distancing measures for
their permissibility based on all three components taken together, or each
separately. There are strong reasons to think that if the justification for some
act rests on a number of separate justificatory components, then failing in
one entails failing to justly/permissibly enact the measure altogether.*” This
mirrors ongoing discussions in the ethics of war, about whether it makes
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sense to separate out the justness of a war’s declaration, pursuit, and after-
math; or whether a war is only just if those three elements are all just.*® This
is a demanding standard but—if we are engaged in retrospective analysis
of social distancing measures—will identify how, or how badly we failed
to achieve our goals in meeting the standards of ethics during a pandemic.

The final way we could evaluate social distancing measures is by deter-
mining whether and how our basic institutions can satisfy our ethical
standards in terms of social distancing. That is, we can ask how should
our healthcare, education, economic, and other institutions be designed
to deal with events such as pandemic disease. In evaluating the Repub-
lic of Korea’s approach to COVID-19, for example, a consistent message
is that the nation’s experience with Middle Eastern respiratory syndrome
coronavirus demonstrated important weaknesses in the country’s capabili-
ties to respond to the arrival of a novel infectious agent. The reason the
Republic of Korea has succeeded to a greater degree than the US, and thus
has adopted far less invasive and liberty-infringing social distancing mea-
sures, is partly in virtue of their institutions being prepared to respond to
infectious disease.”" Public health ethics can thus evaluate social distanc-
ing in terms of the structure of basic institutions as capable or incapable
of responding to infectious disease in a proportionate, effective, necessary,
minimally infringing, and publicly justifiable way.

Just Health Security: Flexible but Demanding

This revised set of principles is flexible but demanding, more so than the
orthodox view. It is flexible because it takes the state of a public health
emergency as something we should resolve as quickly as possible, for the
good of a community. And so it may allow for more stringent measures
than the orthodox view just in case those measures are likely to be effective
in ending a public health emergency. This is an extreme mandate, and may
justify expansive powers.*> However, it is extreme in the context of what, as
discussed in the last chapter, a public health emergency is, and (as I discuss
in chapter 9) what constitutes the end of an emergency.

However, the doctrine is also more demanding. It is demanding first
because I have claimed that what it means for a liberty-limiting measure
to be necessary is one that is strongly necessary to achieve the resolution of
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a public health emergency. This is considerably more demanding than the
standard provided by the orthodox view.

This doctrine is also more demanding because it places considerable bur-
den on the state to select measures that reduce the risk or infringement on
individuals at considerable liability to itself. It is not sufficient to institute
a stay-at-home order if the order could be paired with a basic subsistence
package and guarantee of housing. These are not optional extras to a public
health response under just health security, any more than checking a build-
ing is free of civilians before throwing a grenade into it is an optional extra
for soldiers. Failing to do so turns liberty-limiting measures into a form of col-
lective punishment, a violation of individual rights, and a failure to respect
individuals as agents (table 7.1).

One obvious objection is, why not just lock down a country every time?
The answer to this is threefold. The first is that not all public health threats
rise to the level of a public health emergency and using such a measure
outside of responding to the kind of threat that invokes a declaration of one
would likely escalate into a breakdown of the public state. The second is that
even within a public health emergency it isn’t always necessary to end the
emergency through a large-scale lockdown when a small lockdown will do;
or use some other measure entirely. Contact tracing and isolation, appropri-
ately financed and carefully conducted, for example, are still by and large
the best measures in public health. The third is that a repeat strong lock-
down strategy is unlikely to be consented to under the state I envisaged in

Table 7.1
Comparison between just war theory and just health security (update 3)

Temporal/contextual feature Just war theory Public health ethics
Before the crisis Legitimate authority Legitimate authority
Last resort Last resort
Just cause Reasonable aim

Right intention -
Reasonable chance of success -

Proportionality Proportionality
During the crisis Necessity Necessity

Proportionality Proportionality

Discrimination Discrimination
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chapter 5, by citizens within the negotiating power they actually have. We
have already seen this in COVID-19 as nations that once had control of the
outbreak unravel as the global pandemic shows no signs of slowing.

Conclusion

In this chapter I covered the ethics of public health measures within a pub-
lic health emergency. The principles of just health security, applied seri-
ously, provide us with two novel findings. The first is that necessity may in
fact demand more from us in aid of quickly resolving a public health emer-
gency than the orthodox view admits. The second is that the demanding-
ness of proportionality and discrimination criteria applied to public health
mean that states are on the hook for considerably more resources in order
to justify liberty-limiting measures. This follows from the strong interplay
between human rights and the special regime of the emergency we have
constructed.

This concludes the section of the book that deals with the two primary
arms of classical just war theory and reconciles public health ethics with the
normative structure it parallels. It provides a security-apt account of public
health ethics that doesn’t deny the relevance of securitization theory or criti-
cisms of the orthodox view, but rather takes them as the starting point from
which a coherent view of the ethics of public health security must derive.

The last two chapters extend insights from military ethics into less dis-
cussed, but still important aspects of the ethics of health security.
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8 Drawing up the Troops: Waging War on Disease

The Time Person of the Year for 2014 was not one person, but a group: the
“Ebola Fighters,” the many healthcare workers active in Liberia, Guinea,
and Sierra Leone. The article closed with one of those classic war metaphors:

Early in the epidemic, CDC director Frieden spoke of Ebola’s “fog of war.” Its
shroud covers the battlefield. Eventually—though no one can say when—the Ebola
fighters are going to be victorious. The fog will clear, leaving the hard truth in
view: this won’t be the last epidemic. And when the next one comes, the world
must learn the lessons of this one: Be better prepared, less fearful, less reactive. Run
toward the fire and put it out together. Even more important, though, when the
next one comes, remember the Ebola fighters and hope that we see their like again."

The work of healthcare workers is tireless and potentially risky at the best of
times, but during a crisis that burden is impossible to sustain long term. Public
health emergencies allowed to go on will inevitably deplete healthcare work-
ers of their energy, their time, and their concentration; eventually, it can and
does kill them. During the 2013-2016 Ebola virus disease outbreak, the already
fragile Liberia lost 8 percent of its healthcare workers to the virus.” Healthcare
workers are perhaps the most precious and scarce resource in a pandemic.
Their experience and training takes years or even decades to replace, and
yet they are routinely ignored as a vulnerable and scarce resource during a
pandemic.’

This chapter is about the people of pandemics. It might seem that here,
the securitization of health breaks down most completely. This is because
healthcare workers and soldiers are not at all the same. They are not trained
the same; they do not have the same social and institutional structure or
serve similar ends. Nonetheless, an account of just health security, drawing
from military ethics, can teach us a few things.
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In what follows, I apply the insights from the impersonal account of
disease, and of last resort and liberty-limiting measures, to healthcare work-
ers. After a brief comment on “essential personnel,” I argue that under just
health security, an emergency response that unduly jeopardizes healthcare
workers is unjust. This injustice conflicts with the individual fiduciary duties
healthcare workers possess to those under their care, who—unlike soldiers
with those they fight—have strong positive reasons to provide care. The
people they protect, however, may at times be hostile to them. Keeping to the
method of this book, I frame this as an ethical and political-philosophical
problem and discuss the institutional role that needs to be played to pro-
tect healthcare worker safety. Healthcare workers may be heroes, as Frieden
suggests—but heroes often exist because leaders fail us.

I turn then to the role of those leaders in public health. I note that much
like military strategy on securing cooperation (e.g., “winning hearts and
minds”) requires leadership, public health authorities also need to be vested
with a certain kind of leadership. This leadership, I argue, has a normative
ethical component to it that suggests what leaders ought to be and how they
ought to behave. I conclude with an example, again from COVID-19, that
demonstrates how the state as legitimate authority and the ethics of lead-
ership can fail in public health, as a way to solidify the claim about their
importance.

“Essential Personnel”

Before continuing, two more clarifications are required, particularly in terms
of the current outbreak. The first concerns “essential personnel.” When we
discuss essential personnel in medical ethics, we typically have physicians, or
more broadly healthcare workers in mind.* These are essential in the sense
that without them, clinical care for individuals suffering from COVID-19
would not happen. We are concerned about these personnel in terms of the
continuing functioning of the healthcare system.

Contrast this with “essential businesses,” including those found in govern-
ment ordinances around COVID-19.° What constitutes “essential” here is con-
siderably broader than simply healthcare organizations. It certainly includes
basic government services (“businesses” very broadly construed) including
power and sanitation, but also employees at grocery stores and food service
companies, law enforcement offices, scientists who need to engage in lab
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work as part of the outbreak response, lab techs who may need lab access to
preserve samples even if experiments are halted, and so on. These are very
broad categories and may vary from state to state.

This is significant, as what type and how many people in a population
count as “essential” may impact the degree to which social distancing mea-
sures work or are justified. For example, on March 20, 2020, the US Under-
secretary for Defense for Acquisition and Sustainment, Ellen Lord, released a
memo declaring defense contractors essential personnel, and requiring them
to continue to deliver products on time.® While some defense contractors
may be engaged in essential work in the same way as healthcare workers,
and indeed support them through the development of personal protective
equipment or vaccines, others perform work far outside such a mandate. In
cities and towns with large numbers of defense contractors whose work (truly
essential or not) requires them to leave their homes, the population active
and capable of transmitting COVID-19—and the population that therefore
needs to support them in the form of transit workers, grocery store clerks,
fast food workers, custodial staff, and more—will remain higher than in
other locations.

I think that by and large, there is a sense in which “essential personnel”
is a term that can be subject to reasonable disagreement. It can be based on
substantive disagreements on what individuals and communities take to be
essential; it could also potentially change based on the etiology of a particu-
lar disease or health crisis. What I take to be a core element of what makes
someone essential personnel is that their continued work in the setting in
which they typically work is necessary to maintain some kind of critical com-
munity function, or outbreak response. This includes clinical care, yes, but
would include keeping the lights on, but also keeping people fed, properties
from falling into disarray that may endanger community welfare, promoting
rule of law, and scientific research aimed at resolving the crisis. Their essen-
tial role, moreover, typically means that in the context of the crisis they are
exposed to some kind of risk in virtue of maintaining their role in its usual
setting.

The content of “essential personnel” in a public health state becomes
important because it broaches a question that my anthropologist colleagues
might take on: “Essential for whom?” When we talk about the public
health state, taking essential personnel to only be healthcare workers frames
the role of state in providing a public health institution only in terms of
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its healthcare workforce. It may mean, for example, that the provision of
masks to hospitals is seen as the only significant site of a public health
masking campaign, rather than ensuring that service workers also get high-
quality masks or respirators. Even within healthcare facilities, we might
find that, as happened during the early stages of the COVID-19 pandemic,
only the clinical healthcare workforce “counts” for mask allocation. This
means that custodial staff at hospitals, who make take on extensive risky
activities in cleaning and disinfecting rooms, may be denied masks because
while they are genuinely essential to a response effort, they are not counted
as essential, and thus not ensured the kind of protections we would other-
wise think should be provided to these individuals.”

We can think of this as part of the justice of our emergency preparedness.
If we are building a stockpile of equipment for our pandemic, we might
decide that we need X masks, where X is defined as Y times the number of
essential personnel, Z. What Z counts as, then, is of extreme importance,
and has moral content. Failure to properly account for who contributes to
essential roles in prosecuting a public health emergency means we have
failed to prepare adequately. And failure to prepare adequately can mean
that public health emergency declarations are not truly necessary (because
we had other means at our disposal that we elected not to take), or that our
actions are unjust within an emergency (because we fail to assume liabil-
ity for protecting individuals from the harms of our public health actions
when we could do otherwise).

Duty to Treat

Healthcare workers are frequently exposed to risks. At times, those risks are
extreme. This has produced a literature on “duty to treat” in which bioethi-
cists have asked whether, and under what conditions healthcare workers
(but particularly physicians, arising from prejudices in the AIDS crisis)
could refuse to treat infectious patients.® In general, the consensus has been
that physicians do have a duty to treat, as do other healthcare workers, and
that the duty to treat is quite strong. However, a lack of access to sufficient
PPE and other safety equipment may arguably call this into question.’
What is asked less frequently is how these individual ethical decisions
are bracketed by their social and political context. The decision to treat is not
made in isolation. Writing in 1996, Leigh Turner asked of individuals arriving
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in critical care units with gunshot wounds “why do we not interrogate how
they ended up here?”' This is particularly salient in a public health emer-
gency, in which the degree to which patients arrive in a hospital over time
reflects gaps in the capacities of public health to prevent illnesses from
occurring. This does not place culpability for that risk on public health
strictly—healthcare workers still have autonomy—but it does place health-
care workers at the most acute end of a series of decisions over which they
may not have control.

Much like, it turns out, soldiers.

Traditionally, soldiers have been subject to what is known as the unlim-
ited liability thesis, a doctrine that states that soldiers are expected to take on
risks in the pursuit of the aims of war, including risks that will inevitably
lead to their deaths.'" This is a strong doctrine, and controversial for it. It is
certain healthcare workers are not subject to unlimited liability, but recent
debate about the thesis reveals how we might think about them in the con-
text of public health emergencies.

The unlimited liability thesis in war has come into question. The con-
sonance between human rights and international humanitarian law in
the previous chapters. It follows that if soldiers do not forfeit their human
rights by virtue of being soldiers, then their rights to life are not absolutely
waived. They may be ordered to place themselves at risk, but that does
not give commanders unlimited license with the lives of their troops. The
principle of necessity should be respected in its strict form with one’s own
soldiers as well as noncombatants and enemies."

This has important implications for healthcare workers when we view
their liability through the lens of just health security. While healthcare
workers have no human enemy under the impersonal account of disease,
they still take on liability in their roles defending the public against this
threat and in ways that respond to the rights of individuals under their care
or on whom public health measures are imposed. They may care for acutely
ill patients, patients’ families, fill prescriptions, contact trace, conduct sur-
veillance testing, administer vaccines, and so on. All of these can impose
serious risk on a healthcare worker.

Healthcare workers thus take on considerable liability during public
health emergencies. They do so in virtue of their professional role, serving
in the fundamental social institution that is public health. But that liabil-
ity ought not be unlimited. In particular, the state may act unjustly when
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it imposes upon healthcare workers significant but avoidable risks in the
discharge of their duties. Like everyone else, healthcare workers engaged in
the work of responding to a justly declared public health emergency have
not waived their rights. Imposing significant extra risk on them violates
their rights in the same way as I described in the previous chapter around
liberty-limiting measures—it fails to respect their security and interests as
persons. This is true in war, under international humanitarian law; so too is
it true in public health. The public health state is not one that can condone
the equivalent of Tennyson’s description of British cavalry in the Charge of
the Light Brigade:

Theirs not to reason why,
Theirs not to make reply,
Theirs but to do and die."

Two cases illustrate this case. The first are in cases of substandard per-
sonal protective equipment, a common feature of the COVID-19 pandemic.
In cases where authorities cannot provide access to basic equipment,
healthcare workers are jeopardized in ways not required of them by virtue
of their professional role. When states fail to act on their obligations to
bring an emergency to a close quickly and to limit the spread of disease
with appropriate supports, they place healthcare workers at unnecessary
risk. Healthcare workers are wronged to the degree that they are placed at
greater than necessary risk of infectious disease where permissible alternate
pathways to prevent the transmission of disease exist, and thus treating
patients in an emergency can be limited. And to head off accusations that
this is a case in which the government had no obligation because it was
an unforeseen issue (a form of “ought implies can”), a projected lack of
personal protective equipment has been a hallmark of the health security
community that has dominated the policy landscape for decades, making
it not just foreseeable but foreseen."

The second case illustrates how we might expect (suitably attired, trained,
and supported) healthcare workers to risk their lives in service of a public
health goal. It is increasingly common that nations are turning to techno-
logical solutions to manage contact tracing. A plethora of contact tracing
apps arose over the course of the COVID-19 pandemics but this technology
was also pioneered, to considerable failure, during the 2013-2016 Ebola virus
disease outbreak." Yet these same episodes show that there is considerable
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evidence to suggest that contact tracing apps are less effective than older
means.'® Older means may be more costly; this is the role of the public health
state. They may also be riskier because they require additional interaction
with close contacts of infected individuals; this is the role of healthcare work-
ers. Taking risks to ensure that contact tracing is done correctly, by going to
local communities and engaging with them directly, exposes a healthcare
worker to a higher chance of disease. But it is in the service of an arguably
necessary component of a strategy to resolve a public health emergency.

This risk, however, should be imposed for a version of contact tracing
that is necessary and expected to succeed in a crisis. What this ought to
mean is not imposing greater risk on existing healthcare workers, but an
obligation on behalf of states to recruit, train, and retain many more of
them. This will mean maintaining larger volumes of public health workers
on staff in local communities than currently exist. And like soldiers in war,
it means maintaining sufficient numbers to rotate them off their duties as
needed so they don’t burn out or become so tired that they compromise
the effectiveness of the mission; and give them work outside of a crisis so
that their skills are maintained and they can be called up as needed. One
of the key features of a modern military is that its soldiers spend the major-
ity of their time not fighting wars. Public health can and should afford to
be the same way. It is arguably justified under a public health state that
takes seriously a principle of last resort—an early response involving con-
tact tracing is rights preserving and even if activated as a partly securitized
means is more likely to satisfy the principle of de-escalation than most
other practices.

Public Health Leadership

The second kind of role I want to address is public health leadership. The
role of leaders is almost totally understudied in public health ethics. This is
a mistake, and it is significant that we have not individual but collections of
moral accounts of physicians, police officers, and warfighters as leaders,"” but
none for public health officials. The study of public health leadership is also
important given the political moment in which this book is written and
the need for an action guiding account of public health ethics. Leadership is
both understudied and in current public health often fragmented and weak
as an institutional property. Those leaders that do exist, moreover, may lack
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the legitimacy or the authority to direct a public health response. This is a
significant problem for the prospect of responding to public health needs.
It is not to say those leaders that exist are not good leaders in principle; it is
often that they do not occupy institutional roles that allow their leadership
to be effective.

To illustrate this, consider the comments of the editorial board of the
New England Journal of Medicine in October 2020:

The response of our nation’s leaders has been consistently inadequate. The fed-
eral government has largely abandoned disease control to the states. Governors
have varied in their responses, not so much by party as by competence. But what-
ever their competence, governors do not have the tools that Washington con-
trols. Instead of using those tools, the federal government has undermined them.
The Centers for Disease Control and Prevention, which was the world’s leading
disease response organization, has been eviscerated and has suffered dramatic
testing and policy failures. The National Institutes of Health have played a key
role in vaccine development but have been excluded from much crucial govern-
ment decision making. And the Food and Drug Administration has been shame-
fully politicized, appearing to respond to pressure from the administration rather
than scientific evidence. Our current leaders have undercut trust in science and
in government, causing damage that will certainly outlast them. Instead of rely-
ing on expertise, the administration has turned to uninformed “opinion leaders”
and charlatans who obscure the truth and facilitate the promulgation of outright
lies."®

This is a startling level of candor by a longtime medical institution such as
the New England Journal of Medicine. It would not be the last: Holden Thorpe,
editor in chief of Science, would in 2022 accuse the Biden administration of
“sheepishly waving a checkered flag on the pandemic.” He obliquely men-
tions leadership in closing:

Legendary public health leader Paul Farmer summed up this situation well: “Those
whose lives are rarely touched by structural violence are uniquely prone to recom-
mend resignation as a response to it,” he said. “In settings in which all of us are at
risk, as is sometimes true of contagion shared through the air we breathe, we must
also contemplate containment nihilism—the attitude that preventing contagion

simply isn’t worth it.”**

Here, Thorpe invokes the late Paul Farmer, whose role in pandemics has
been less official than that of a president or surgeon general, and more
through his professional status and long career of excellence in the field of
global health.
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These examples provide a couple of useful distinctions. We can distin-
guish first between leadership as a character trait, and leadership as a role. The
former is a set of properties that arise from an individual that makes them
capable of effectively directing individuals to group action, including those
skills that motivate people to act in coordinated ways. Good leaders can
arise anywhere and need not occupy institutional roles. Students in group
discussion can exercise good leadership, for example, in directing conversa-
tion even in the absence of an instructor’s direction. Good leaders guide
action, and model appropriate behavior and other positive group traits to
their subordinates. Farmer held leadership roles at Harvard University and
Brigham and Women’s Hospital, but he also stood as a voice of authority
in public health.

Leadership as a role is a property of institutions that function in a
coordinating and action-guiding role over a collective action. Leadership
can be more or less proximate, such as a leader of a unit in a government
department, or an attending physician in a war in a hospital. At their most
extreme they can be ultimate, such as a head of state or government. Lead-
ership as a role is about guiding institutions or organizations to set aims
and being held accountable for organizational failures. Anthony Fauci, as
the director of the National Institute of Allergy and Infectious Diseases,
occupies an institutional leadership position within that organization and
within its parent organization, the National Institutes of Health. However,
he does not occupy the kind of leadership position that, in the United
States, would require confirmation of the Senate; nor does the National
Institutes of Health hold a position within the executive branch of the
United States that sets public health policy. Likewise, the chief medical offi-
cer of many countries is capable of advising government on public health,
but has no leadership powers in the sense of executive control over a func-
tion of government.

Leadership in institutions is not necessarily a hierarchical role, though it
can be and often is. Leaders need not always have higher levels of entitle-
ments in an institution. Market theories of labor might suggest that leaders
ought to have higher pay or more perks in order to attract the best candi-
dates but it is never clear the degree to which this kind of incentive actually
places good leaders in the right roles. It is plausible that the only thing that
ultimately separates leaders from others is their coordination role.
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Sometimes leadership roles are context specific. Military physicians, for
example, may exercise leadership qua coordination and executive power in
medical matters in the armed forces, but they have no power regarding stra-
tegic troop deployment. We could also envisage more radical institutional
leadership dynamics, such as transient leadership roles for individual tasks
such as the appointment of an ad hoc leader for a single task, or de minimis
direction powers for a leader, such as the leadership of a traditional labor
union in which a leader might have the capacity to prioritize or bring to
order certain coordination activities, but direction on the ground is taken by
members.

The traits and institutional roles of leaders come apart in important
ways. Everyone has had the experience, I suspect, of interacting with some-
one in an institutional leadership role who is manifestly unfit to lead in
terms of their character. We have also probably interacted with individuals
who exercise strong leadership as a disposition but have no formal insti-
tutional role. It is possible that institutions sometimes serve their purpose
even when corrupted or mismanaged by leaders because the latter exist to
interpret, subvert, or act in spite of the former.

If leadership is an institutional role, however, it must be for the moral
ends of the institution. In part, we judge institutional leaders and their
actions in the context of their institution’s purported ends, and the degree
to which those ends are achieved. Organized criminal networks have lead-
ers,”’ but those leaders are unethical in part because they are leading unethical
organizations: they are directing an organization to immoral ends. Alter-
nately, CEOs might lead companies, but a “moral CEO” may sound incon-
gruous given that companies, in virtue of not being institutions guided by
a moral purpose, have no moral ends. Leaders might be seen as compro-
mised, even if acting within their means and in otherwise justified ways,
if it is seen that the ultimate purpose of an institution has been compro-
mised. I suspect that, for example, opponents of the US torture program
will view leaders within US institutions that practice or did practice torture
as compromised to the degree that the torture program represents a form of
institutional corruption.”!

The faces of leadership, good and bad, can be seen in the response to the
COVID-19 outbreak. On the one hand, a common characterization of the
diagnoses for the failure of states to respond adequately to the pandemic
is a failure of leadership.”® On the other hand, individuals who display
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leadership outside institutional roles have emerged as the public has turned
to informal channels for education in an information-rich, knowledge-
poor outbreak.

Still others have emerged and exhibited leadership despite occupying
roles that are not appropriate for the purpose. Dr. Anthony Fauci emerged
in the early days of the outbreak in the US as a clear voice of leadership
and authority, owing in part to his previous role in the eventual US govern-
ment response to the HIV/AIDS crisis. Fauci has no statutory authority,
however, from which to coordinate and direct a public health response;
Fauci’s de facto leadership role was diminished following his removal from
the White House Coronavirus Task Force under the Trump administra-
tion and then reelevated under the Biden administration. Nonetheless—
and giving full credit to Fauci’s dispositional leadership and coordination
powers—it is unclear what leadership role the director of the National
Institute for Allergy and Infectious Disease should take, now that Fauci
has departed.

Fauci’s role, and those of the various “czars” and taskforce heads in the
US government, however, point to the lack of actual leadership displayed
by those people who occupied formal roles in the US. President Trump,
most infamously, was revealed by Bob Woodward in September of 2020
to have known of the seriousness of the pandemic but refused to act for
his own reasons related to reelection.”® To invoke securitized language, the
commander in chief was caught in dereliction of his duty as a leader. Like-
wise, later reports from the CDC showed how leaders within that orga-
nization had been slowly divested of authority and corrupted away from
their institutional roles by ordering subordinates to delete emails seeking to
downplay COVID-19’s risk to children.*

These are all examples of leadership troubles, but what is less explored is
the fragmented and fundamentally weak leadership structure of American
public health. Public health in America, unlike war in America, is not coor-
dinated or directed in a way that even pretends to be grounded in reasons
of any kind—moral or not. It, moreover, is one that has been eroded not
just during the Trump administration, but over decades. Public health in
the United States, after all, has its origins in military movements and the
US Surgeon General’s Office, which carries with it leadership of the United
States Public Health Service Commissioned Corps. The surgeon general
looks like a leadership office in the US if ever there was one.
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Yet the surgeon general’s office is a curious position. A full history of the
office is provided by Stobbe, who describes its beginnings as a coordinating
role in managing Naval quarantine hospitals.”> But over time, the surgeon
general’s position was subsumed into the larger portfolio of what is now
the Department of Health and Human Services. Caught between the larger
political office of the department, and the power of the National Institutes of
Health within that agency (and which Stobbe identifies as a historic enemy
of the field of public health), the office was ultimately neutered by succes-
sive secretaries until it reached its present form, which is more a public rela-
tions office than a leadership position in the coordination sense I identified
above. This leaves a public health system stranded between a massive and
internally fragmented department, state agencies, local authorities, and the
president, with occasional input from the National Security Council. While
the US Department of Defense is hardly a streamlined organization, the US
public health system is positively broken in comparison.

The discussion of leadership has been rehearsed recently in Australia,
regarding state and federal leadership positions. Across states, the powers of
state chief medical officers differ. In the state of Queensland, the chief med-
ical officer not only has binding legal authority, but also financial authority
over public health matters, and holds a senior position within the state
bureaucracy.”® In Victoria, however, neither of these conditions obtain to
the state chief medical officer—it has been argued that the failure to man-
age hotel quarantine procedures, and in particular the hiring of security
personnel instead of public health and medical personnel to oversee the
quarantines, was in part because the chief medical officer has no final say
in the operation of public health measures in that state.”’

In light of this, we might consider a few normative requirements for
public health leadership as an institutional property. First, leadership roles
should comprise a line of coordination for relevant stakeholders, including
state authorities pursuing an outbreak response. The primary function of
leadership in public health is to promote the nonemergency ends of the
institution and, in cases of public health emergency, utilize the tools of
the public health state to resolve crises and return a state to public health
“peacetime.” In this way, the leadership structure of public health should
be reflective of its institutional ends. This will depend on the jurisdiction,
but following from my argument for the public health state in chapter 5, it
is likely that at its highest point leadership for public health will occur on a
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national level, and serve as a coordinating and executive role between sub-
state public health actors (such as provincial, state, and local governments).
Public health is local but, as COVID-19 has shown us, the kinds of public
health threat that provide a justification for an emergency declaration are
likely to span at least nations, if not the world.

Second, leadership must be conferred legitimacy in addition to its legal
powers. This provides a positive reason for legislatively authorized, inde-
pendent offices that act as a coordinating body for public health responses.
A chief benefit of a permanent, independent public health office is that
it would provide institutional memory over successive outbreaks rather
than a series of taskforces and ad hoc groups managed in some nations and
remove the leadership over public health crises from the partisanship of
executive office. In the US, for example, this could be accomplished by relo-
cating and expanding the Office of the Surgeon General and reinvesting
that office with appropriate powers to coordinate and make decisions about
public health. Alternately, it could be constructed as a new office, with the
surgeon general as a member of a leadership council on public health.

Finally, this leadership position must be capable of being held to account
in cases of government overreach or error. This stems from the liberty-limiting
powers of the public health state, and their capacity to seriously infringe on
the rights of individuals. The legal powers of a public health office might be
considerable, and so its leadership should be accountable in cases where it
oversteps its bounds. Failures of leadership are inevitable, but a key compo-
nent of rebuilding trust is the ability to hold leaders to account. Ultimately,
the institution and its legitimate role are more important than the individuals
who occupy leadership positions within that institution, and maintaining
trust requires the ability to course correct when the institution goes astray.

This seems an ambitious set of requirements, but in light of the current
absence of coordinated leadership, states have an opportunity to develop a
more robust and coordinated set of institutions that govern public health.
In thinking about war metaphors, war is so important that we relegate the
decision-making power to go to war to the highest offices but entrust the
operations and conduct of that war to specific and experienced institutional
roles. We sorely underappreciate the role of leadership as an element of insti-
tutional design in public health. In his tribute to Jonathan Mann, Lawrence
Gostin has noted that “leadership and politics” are important elements of
public health.”® Getting the former, however, will require some of the latter.

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



166 Chapter 8

Conclusions

In the sum of things, wars are fought not with guns and tanks but with
people. So too, with public health. A key lesson in pandemics present and
past is that public health responses to communicable disease outbreaks may
be helped by science but are ultimately responded to and resolved by people.
The relationships those people have with those in their care is ultimately
more important than any virologist’s sample collection or any epidemiolo-
gist’s model.

In this chapter I argued that an account of just health security establishes
two things. The first is that healthcare workers accept, as part of their pro-
fessional role, some personal liability in aid of resolving a public health emer-
gency. However, that liability is not unlimited, and a public health action and
response is unjust insofar as it exceeds that liability.

Second, I maintained that the legitimacy of the state confers a need for
adequate leadership over a public health emergency. That leadership should
inform institutional design, comprise a line of coordination for the relevant
stakeholders in a response, be legislatively authorized and with the appro-
priate legitimacy. These qualities provide a backbone against which the
remainder of an institution rests and generate the norms that individuals
believe we have lost in public health. However, given the long absence of
real leadership as an institutional quality, it is uncertain when—or if—that
loss occurred.
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The jus post bellum, as it is called, is the ethics of ending war.! In this pen-
ultimate chapter, I continue exploring the relationship between military
ethics and public health by asking: if we take this question of war seriously,
what should the end of a public health emergency look like?

The importance of this question has important antecedents. In almost
all cases, even once the immediate danger has passed, public health emer-
gencies are catastrophes. The 2013-2016 Ebola outbreak devastated the
Western African nations of Guinea, Liberia, and Sierra Leone. And the long-
term effects of Zika virus in Latin America, which affected neonatal devel-
opment, will be present for a generation. The rise of “long COVID” will
potentially lead to cognitive deficits and organ injury for many millions of
people worldwide.

And yet, we appear to be very bad at ending public health crises. Once
antiretrovirals were available to a select group of patients, HIV/AIDS stopped
being a crisis—for those who made it one publicly. Writing in 2022, Gregg
Gonsalves noted of HIV/AIDS that

the AIDS pandemic didn’t fully end. In a way it did end for many white middle-
class gay men like us; we had access to these drugs and to good medical care over-
all and could start to think about getting back to normal. But AIDS still lingered
and flourished in America in places that were easy for people like us to ignore.?

So too, with COVID-19, have things gone back to normal—for some. In his
editorial critiquing the Biden administration’s leadership in the pandemic, Sci-
ence editor in chief Holden Thorp claimed the response of the administration

has been a clumsy pivot to a message that politicians always turn to: personal
responsibility. Get vaccinated, get boosted, wear a mask, get a prescription for
the antiviral Paxlovid—if you want to. This may be fine if you have a healthy

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



168 Chapter 9

immune system, great health insurance, and the ability to navigate the US health
care system. But what about everyone else?’

In both cases, the crisis presented by infectious disease ends because it stops
threatening certain powerful kinds of people, and it is left to burn through
the poor, marginalized, disabled, and racially subordinated communities.
As a work of philosophy, however, my question is less about what counts as
the “end” of a crisis, but more about what should count.

Just war theory has over time incorporated an account of what our obli-
gations are after war to secure a lasting peace. These change somewhat for
us when we think about just health security, in part because while the caus-
ative agent of disease is the “enemy,” that enemy has no assets or territory
to forfeit, can give no account of its actions, and cannot be tried. So, our
principles are focused more on the harms that were inflicted during a pub-
lic health emergency, on rebuilding, and preparing for the next crisis.

In this penultimate chapter I will deal with the ethics of ending a public
health emergency. I start with the basics of jus post bellum: providing terms
to end a war, guidance on peace, political reconstruction, and preventing
revenge. I follow this through with their application to public health eth-
ics. I conclude with a comment on global responsibility, and what it might
mean to hold states accountable for COVID-19.

Jus post Bellum

The aims of the just war are to secure a just peace. Until recently, this was not
codified as an independent set of principles. Those principles, the jus post bel-
Ium, are a series of criteria originally popularized by Brian Orend.* Since then,
it has grown into a small but diverse literature covering everything from war’s
end,’® to the prosecution of war crimes and genocide,® to our obligations to
rebuild after war.” These perspectives have framed ongoing discussion around
the obligations states have at the end of a conflict.

The basic tenets around jus post bellum emerge from two considerations.
First, war’s end cannot be unconditional: it oversteps the bounds of justi-
fied war to continue until an aggressor has been eliminated or submitted
in such a way that it has no power with which to sue for peace. Second, the
mere end to war is not the ultimate aim. Rather an ongoing peace is the
proper end of war, and indeed connects the end of war to the just cause that
motivated it in the first place. These give us a series of criteria to guide what
the end of war should look like.
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The first criteria is a just end to war. Even wars justly begun might be
unjustly ended. A just war that turns into a campaign of extermination, or
of totally conquering a sovereign state, is regarded as an extreme violation
of the rights of individuals within that territory well beyond a state’s rights
to defend itself. The domestic analogy here is that if I subdue my attacker
my right to self-defense is fulfilled; if I proceed to beat him near to death, I
have overstepped what is my right and battered him without just cause. If
beat him near to death and then kidnap his family or burn down his house,
likewise I have exceeded my defensive rights.

The next is that a just peace must ensue. This is a peace in which mutual
respect between states is restored, and in which all parties can go on to exert
their sovereignty in the future. That just peace must also be a “lasting peace,”
in which the conditions for a return to war are not present, and a good faith
effort is made to continue peace indefinitely. While indefinite or perpetual
peace is simply unlikely, a just peace is one in which there is some confi-
dence that war will not ensue just as soon as the formalities of a truce are
complete.

The third is reparations and justice for the victims. This includes jus-
tice for war crimes by leaders and soldiers, and reparations for property
destroyed, lives lost, and other harms incurred during war. While many
advocates of jus post bellum maintain the idea of a “belligerents rebuild”
thesis, in which the warring parties are obligated to rebuild, James Patti-
son has recently defended a thesis in which the international community
rebuilds according to their capacity to do so.® In light of the fact that our
enemy, properly defined, is a non-agential threat in the form of a communi-
cable disease, this is particularly important: we cannot require a duty of the
enemy to rebuild because our enemy isn’t the kind of thing that can pos-
sess duties. Moreover, if we have adequately prepared for and responded to
a crisis, then states will almost certainly have engaged in altruistic actions
toward their neighbors through pandemic preparedness and response, and
thus may require rebuilding themselves as part of preparing for the next
pandemic—requiring a coordinating international response.” This key
departure will become important toward the end of the chapter.

The Ethics of Ending a Public Health Emergency

The first obvious application of jus post bellum to public health emergencies
is in the end of the emergency. As a matter of policy, in many cases public
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health emergencies end after a statutory period unless they are renewed. In
others, they may continue indefinitely until the relevant authority deems
otherwise. However, from a normative perspective we can begin based on
what counts as an emergency. If an emergency is exigent, harmful, and over-
whelming, then some emergencies cease when they cease to satisfy these
criteria. When an event is no longer exigent, harmful, and overwhelming, it
ceases to become an emergency.

This might not be enough, however, due to the nature of our threat
and the kind of event an emergency declaration constitutes. Just because all
three criteria of threat—magnitude, exigency, and capacity to respond—are
required to constitute an emergency does not mean the cessation of one
eliminates an emergency. Cessation of exigency, for example, may simply
be the acceptance of something as now part of the fabric of day-to-day life
even if mortality continues to be extremely high. We are seeing this with
COVID—it is far from clear emergency conditions have ended, and ERs con-
tinue to operate at capacity, but nonetheless we have returned to normal. As
was put by virologist Aris Katzourakis, regarding endemic COVID, “Yes, com-
mon colds are endemic. So are Lassa fever, malaria and polio. So was small-
pox, until vaccines stamped it out.”"

Rather, an emergency ceases when it ceases to be both harmful and over-
whelming. That is, we should not end an emergency before there is a rea-
sonable belief that the danger will not return the second we let our guard
down. Writing in June 2022, Martha Lincoln and Lorzenzo Servitje cau-
tion regarding the lack of enthusiasm in the US for resolving the pandemic
beyond letting the virus spread

Where many pundits have attempted to normalize COVID-19 or make it seem
trivial by comparing it to other causes of death, such as cancer and the flu, this
is a misleading way of thinking about death at the level of the national popula-
tion. The impact of COVID-19 has caused a sea change in patterns of mortality in
the United States. Indeed, the outsize share of death now caused by an infectious
disease could threaten a reversal of the gains we’ve made in public health over
the last seventy-five years. This concerning trend in mortality is not our only
cause for concern: as the CDC recently reported, some 1 in 5 Americans who are
infected with COVID-19 will experience long COVID symptoms.

To be sure, the way forward is not simple. But the alternative is unacceptable.
Now is not the time to seek the upward threshold for accepting pandemic deaths,
nor to recalibrate expectations for public health to the standards of the last century.
The “new normal” that we’re being asked to settle into is no best-case scenario, but
a shocking anachronism—a detour into a less healthy and more dangerous past."*
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Clearly, simply embracing “normal” when it comes to an ongoing and
uncontrolled infectious disease outbreak is not just—it does not satisfy just
cause, nor does it lead to a lasting “peace.” Note, however, that this does
not mean that disease eradication is necessary or the only justification for
ending a public health emergency. This is partly because some diseases are, at
least given our current capacities, ineradicable in virtue of being zoonoses.
We can imagine a point in an Ebola outbreak in which a few cases remain, but
they are well managed through local contact tracing conducted by mem-
bers of a community appointed and authorized in a rights-respecting way
as part of a traditional public health state. We may be required here to lift
the emergency if there is a reasonable belief that the cases that are left are
managed to such an extent that the outbreak will ultimately end. We know it
will return, so long as great apes, and certain bat species among other animal
reservoirs, remain. But the mere possibility that Ebola will return in a new
outbreak is not reason to maintain an emergency state.

This also partly addresses what we might consider the public health
analogue to the second consideration in jus post bellum, of a lasting peace.
COVID-19 is a zoonotic pathogen, and since its emergence in the People’s
Republic of China it has been found in animals indigenous to other conti-
nents, such as white-tailed deer.'” Yet the presence of COVID-19 in white-
tailed deer does not provide a reason to capitulate against elimination in
humans. Rather, a lasting peace might be thought of as returning to a state
where COVID-19 is rare in humans, though it may arise when humans inter-
act with deer populations.

In the case of public health emergencies, a lasting stability has additional
components. The principle of last resort has implicit in it the idea that if
fulfilled, public health emergencies will be rare; where they are not, there is
cause to believe that the public health state has failed to function in some
important way." A lasting peace would arguably involve the repair of what-
ever systems are identified to have led to the emergence of disease, consis-
tent with other moral considerations. That’s why, in the case above, it is not
merely that low case counts signify an end to a public health emergency.
Rather, it must incorporate a reduction in harm with the rise of capacity to
prevent the situation from becoming overwhelming again.

Reconstruction and reparations are perhaps the most direct compari-
son to war we have in the end of public health emergencies. The former
should be managed to bring health systems back into repair, allowing them

Downloaded from http://direct.mit.edu/books/book-pdf/2098926/book_9780262374224.pdf by Universitas Airlangga user on 03 July 2024



172 Chapter 9

to serve the community under conditions of the rights-respecting public
health state. That is, depleted health systems should be reconstructed, and
other elements of the state fractured by the emergency should be renewed.

Reparations should also be considered for individuals who were harmed
by the actions of authorities during a public health emergency in cases
where the authorities failed to exercise appropriate liability for their
actions, and under which existing institutional supports are not sufficient
to provide compensation. In some cases, this may involve direct compen-
sation in the form of money, employment, or even property. But in larger
outbreaks this may be a collective act that is designed to provide restitution
to communities devastated either by the coercive actions of public health
or neglect by authorities.

Public health emergencies are, finally, traumatic events, and individuals
may be subject to harm or rights violations at the hands of the state. This
includes the public, but as the COVID-19 pandemic has demonstrated to
us, also includes healthcare workers, who may have shouldered the burden
for a pandemic for months or even years without reprieve, and whose trust in
their own institution may be damaged. Rebuilding trust in the state arguably
involves acknowledging the harm—and, potentially, its necessity—and none-
theless providing the basis for affected individuals to return to their lives. This
may include accountability in cases where leaders or officials overstep their
mandate, and an accounting of institutional failures that exacerbated a crisis.

COVID-19 and International Accountability

This final question of accountability for an emergency has an international
component. Pandemics are transnational events, and here I deal with two
possible forms of accountability, rather than reparation. First, from indi-
viduals; and second, from states.

In chapter 4 I claimed that by and large, most humans are not accountable
for their disease state. But this is quite different from being accountable for
a policy, or a practice, that causes a significant increase in cases. There may
be cases in which, much like the direction of practices that cause war crimes,
certain public health officials may be responsible for acts that have exacer-
bated the pandemic, and were completed with full knowledge of that. In
the last chapter I noted the suppression of information by US CDC officials,
and the acts of a president to willingly ignore a pandemic with a view to their
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own electoral performance. These are the kinds of acts for which individu-
als not only pose a threat but are culpable for knowingly harming others in
a way that merely infected individuals are not. And where there are private
individuals who may have exacerbated the pandemic or undermined the
response to the detriment of vulnerable individuals,'* these groups and indi-
viduals are institutional role holders, and thus they might be held account-
able for their role in the public health state and its mandate.

The legal ramifications of this kind of accountability, I set aside here.
Instead, we can examine the positive moral reasons for wanting this kind
of accountability. The first is that unlike threats between individuals in
infection cases, the threats institutional role holders may possess are persis-
tent, structural, and have far-reaching effects. Resolving them, and holding
those individuals accountable, is a kind of self-defense against institutions
in which individuals who have caused these harms are, where possible,
removed from the ability to cause them again. These institutions may be
necessary, and justified, but particular actors within them have used their
powers to cause unjustified harms.

There is, second, a trust-building exercise in these kinds of accountabil-
ity exercises. That is, when an institution—even one with a robust moral
purpose such as public health—breaks trust with the citizens who have
given up some of their autonomy and resources to fund it, there should be
an expectation that it will engage in some kind of accountability process to
determine where, and how, this trust was broken. Note that I am not talk-
ing about mere failure, though I admit it is hard to distinguish this some-
times from broken trust. Institutions can be overwhelmed because what
makes a public health emergency so dire is its overwhelming nature. But
sometimes, as in the cases above, institutions act in ways that rightfully
earn the mistrust of a community. In those cases, trust must be regained.

Finally, there is an expressive component to accountability. Sometimes a
public is outraged, and rightly so, by their treatment. As in chapter 7, one
of the reasons for this relates to risk and harm. When a public health enter-
prise imposes undue risk on individuals, it fails to treat them with respect
as persons with rights and interests. An accountability process is thus a way,
after a fashion, that individuals can be recognized—as can their person-
hood that was so infringed upon.

What of nations? This is a harder question, given the anarchical state
of our international politics. There is, in principle, a mechanism to hold
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individuals accountable within a state, but between states is more difficult.
However, and with the “belligerents pay” thesis above in mind, I think
there are reasons to forgo punishment for states.

The first such reason is moral luck. As I described in chapter 4, the dis-
tribution of infectious diseases that have pandemic potential is not equal
over the world, or its human population. Zoonotic diseases in particular are
concentrated around areas of biodiversity, which coincide with develop-
ing nations that have survived the colonial projects of others. And retribu-
tive projects around infectious disease on the international level must first
wrestle with the issue that some nations are simply in the wrong place at the
wrong time. If they are threats, they are nonresponsible threats, in that they
cannot move from their location in the global biome, nor may they have
the resources to guard against all possible threats. Moreover, that lack of
capacity was caused by someone else, often the very powers that might now
point the finger in the case of the pandemic.

Second, there are perverse incentives to reporting infectious disease out-
breaks if punishments are on the table. Reporting a disease event can be a
catastrophe for a nation: it undermines tourism, industry, and other central
economic projects of a nation. Allowing even for the possibility of indirect
punishment of a nation that reports infectious disease threatens the most
critical phase of preventing a public health emergency: early detection. It thus
violates the necessity and last resort conditions; iteratively, knowing that
punishment is a key feature of the end of pandemics may make it harder to
prepare for the next.

This returns us to the positive need for an international solution to the
end of pandemics and preparedness for what comes next. I cannot envisage
a system in which it would be rational for states to enter into measures, for
example, that extracted sanctions for pandemic responsibility. Nations in
the regions in which zoonotic diseases emerge, particularly in equatorial
zones and high biodiversity zones, are unlikely to agree in principle to these
kinds of conditions because they are almost certainly unfairly targets; and
developed countries would be unwise to impose them, as the data we need
to detect pandemic pathogens ultimately comes from those same countries.
They might withhold support in the form of physical samples and data,
which would jeopardize all of us. But that is their bargaining power, and
from the perspective of the arrangement described in chapter 5—but now
international—it is not instrumentally rational for us to want to pursue
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retributive global health security policies when we could better secure our
long-term interests without such measures.

Instead, there must be distinctively more restorative measures between
countries. Part of the need between countries is that the capacities to detect
and respond to pathogens exist worldwide. At the same time, legally bind-
ing measures that prevent punitive measures being taken against these
countries during outbreaks is needed to incentivize sharing and coopera-
tion. International law requires more carrots to encourage behavior, as the
use of sticks in global health works about as well as it does for punishing
individual behavior, and perhaps worse given that individual nations can
simply opt out of the contract between them in the absence of an overarch-
ing system of governance.

Conclusion

In this chapter I dealt with the ends of pandemics. I discussed how we might
think about the just end to a pandemic, reparations, and how we might think
about accountability for certain particularly egregious acts in a pandemic.

This concludes the main section of the book, taking us from the concept
of health security and its justification, to declaring a state of emergency, to
acting in a pandemic in liberty-limiting ways, and finally to the end of a
pandemic. Throughout, I've attempted to address different ways of think-
ing about just health security that are inspired by debates in just war theory.
In the next chapter, I turn to practical implications of this view, and how it
might turn from philosophy into politics.
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The “war on COVID-19” we wanted was mobilization, resources, common
goals, political legitimacy, and bold action. The “war on COVID-19” we got
was early and transparently false declarations of victory, large numbers of
civilian deaths, political suppression, profiteering, and conspiracy, dwindling
into defeat. Despite this, I have advocated for a reading of the war metaphor,
the analogy between security and health, in fairly close terms. How might we
proceed and develop health security—and a series of practices as individuals,
groups, nations, and a global community—so that it achieves a set of just
ends?

One possibility, obviously, is to abandon the analogy altogether. That,
I hope obviously, is not the purpose of this book. Not only is the idea of
health as security embedded in our consciousness but it is also consonant
with a series of principles that can guide us to just action. As a rhetori-
cal device, the analogy tends to fail. But interpreted as the beginning of a
philosophical inquiry, it can be useful.

The theory I have described in this book, as a theory of health security, is
demanding. It is based on a position that is ancient, historically grounded,
and supported by contemporary moral reasoning. It is demanding, how-
ever, because it does not start from a realist position around security and
attempt to salvage justice from within that. Rather, it starts from the posi-
tion of what a just state ought to look like, and then works back from that.
Public health is an issue of individual and collective security, but acting
on this requires from us a commitment to justice that envisages a robust,
rights-respecting public health state; an impersonal account of disease; and
commitment to just, brief, and limited emergency acts in those cases where
we are threatened, despite our best efforts, by communicable disease, natu-
ral disaster, or biological war.
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As a philosophical position, it is my hope that this first entry will prompt
discussion—there are additional controversies to be explored, the limits of
my account to be tested, and so on. My experience with practitioners in
the field is that they are practical to a fault: they will pose the question “so
what?” This chapter is a reply to them, and it is about health security itself,
and what we might do to bring about a just health security. In philosophi-
cal parlance, this is a chapter about a kind of non-ideal theory: how we get
from where we are today, to where we ought to be. Though my colleagues
in philosophy and my colleagues in health security are more or less disjunc-
tive groups, this conclusion, as a reflection, should be applicable for both.

The Poison of Naive Neutrality

Just health security is morally demanding, but it is deliberately morally
thin. I described this in chapter 5. As we have seen over the last two years,
health security can be apolitical to the point of cruelty: a form of naive
neutrality that sees the instrumental value of staying “in the room”—where
those rooms are usually rich or powerful spaces in national capitals—as
more important than mobilizing political power and running the risk of
being shut out of the discussion, even if only temporarily.

By “naive neutrality,” I reference “liberal neutrality,” a foundational ele-
ment of political liberalism: governments ought to maintain an attitude of
neutrality toward the many conceptions of the good life that are held by
the members of society. Health security as it stands has a form of neutral-
ity, but one that is not truly neutral over the potential range of what con-
stitutes the good life. Rather, it is neutral over the political terrain of the
current world—which is, itself, far from neutral about substantive ideals
of morality. This makes it risk averse over a range of issues that might be
construed as partisan within contemporary politics. There is a reason, for
example, why in the US health security’s position on medical countermea-
sures is reflected better in the FDA’s Animal Rule that allows emergency use
of pharmaceuticals without human testing, than in pharmaceutical ben-
efit access to guarantee essential medicines in the US are free at the point
of sale to citizens. It is why the dismantling of Roe v. Wade, which will
almost certainly result in worse maternal outcomes and a loss of essential
healthcare facilities that cater to poor women, has not been taken up by the
community. There is, fundamentally, a reason why global health security
reform “lessons learned” documents often include the need for improved
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surveillance networks, but rarely universal access to healthcare. There is
a reason why health security usually cares more about terrorists securing
Ebola than about the lasting disability that results from infectious disease.

As T outlined in chapter 2, this isn’t itself surprising. Health security
as a discipline is more firmly associated with national security than it is
with public health, despite the increasing number of members in the com-
munity with backgrounds in public health. It is more at home with the US
Department of Defense, in some ways, than with the Department of Health
and Human Services. And even when it is affiliated with the latter, it is almost
certainly through the National Institutes of Health, which, according to Sto-
bbe, through the 1960s and 1970s was an accomplice in dismantling the
power of the US public health service through the surgeon general;' or with
the American Medical Association, which has itself been an enemy of public
health and long opposed substantive reforms in public health and healthcare
access.” Health security has a fractured identity not just because it is interdis-
ciplinary, but because its practitioners have wildly divergent priorities.

What it means is that the politics in the field have been largely tailored
to supporting the status quo, even when that status quo runs counter to
the aim of health security itself—preventing pandemics. This is the kind of
neutrality I call naive because it takes the political world as it is, as simply
the background truth on which health security rests. But the weight of
history means that this neutrality is really a form of conservatism. In the
US it is true this conservativism is bipartisan in a sense, but that does not
fulfill the demands of liberal neutrality, much less the demands of a just
health security. Elsewhere in the world, this pattern is mirrored, and health
security largely serves prevailing normative trends in society, rather than
interact with and, at times, challenge them.

So, what should the findings of this book entail, given the state of the
field? I think that depends on how seriously we take the philosophical com-
mitments of just health security, and how closely we tack to this naive
neutrality. In what follows, I present three vignettes, each corresponding
to a different view of how practical action according to just health security
might evolve.

Health Hawks, War Doves

One possible story we could tell that comes out of this is that just health
security is taken up robustly by the health security community, or at least a
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segment of it. Even if practitioners disagree with the details of my account
(such as, for example, the epidemiological details of when and where we
should declare a public health emergency), they buy into the central prem-
ise: that public health is an issue of national security; that this conception
of national security is grounded in a vision of a legitimate state that serves
the interests of its citizens; and that it takes those citizens’ rights as para-
mount in setting priorities and pursuing public health goals. What comes
next is health security that is hawkish on the status of public health in
society, but considerably more pacifistic in terms of its national security
aspects. Let’s call this “health hawks, war doves.”

Such a view of health security would see the protection of human wel-
fare as rooted in the institutions of the state, and that health security is best
promoted through diverse avenues. It would take, for example, the idea that
labor rights are in fact a health security issue, remarking that paid time-off
laws have been demonstrated to prevent the spread of infectious disease, and
guaranteeing them with the force of law would design a certain number of
stay-at-home days in the event of the need for a public health emergency
into the basic structure of our institutions. They would advocate for national
policies that ensure—if not basic income—then robust unemployment insur-
ance, noting that the temporary collapse of certain key industries such as
tourism is guaranteed in event of a pandemic, because these are industries
whose constituent feature is the movement of people. It would view a broad
set of measures that increase social distance as grounded in essential functions
of the state and seek to establish those arms of the state as part of—to borrow
a defense phrase—"“preparing the battlespace” against a potential emergency.
These features would include the modernization of communications to deal
with widespread remote work and telehealth; restructuring of educational ser-
vices to reduce class sizes and prepare teachers for transitions to and from
remote education; alternative working conditions that benefit individuals
with disabilities and individuals under quarantine alike; and many more.

Centrally, this kind of health security would start from the perspective of
advocating for a robust moral vision of the state that is well financed, well
prepared, and coordinated in a way that fits its purpose, rather than merely
touting individual policies. In this, it would follow national security, which
frequently touts a robust vision of the state geared to responding to exter-
nal armed threats—doing so is neither unexpected nor undesirable when
the continuing stability of the state is on the line. This vision of the public
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health state would promote the claims, already placed by some of my col-
leagues but in a full-throated and unified way, that access to affordable
healthcare is not just a right: it is pandemic preparedness. Responding to
climate change is not simply a matter of preserving our environment: it is
pandemic preparedness.

Health security practitioners will obviously disagree over the precise con-
tours of which and by how much these statements are true. But critically, and
like their national security cousins who disagree on the relative balance of
the branches of the armed forces in securing national security, members of the
field of health security would take the existence of these institutional changes
to be fundamental to securing lasting protection from communicable dis-
eases to be uncontroversial. They would not be divided by these differences;
and they would not countenance attempts to divide them on these issues.

Moreover, and like their national security cousins, health security hawks
of this kind would understand that this cohesion is a political move that
advances a shared goal. They would understand that achieving this vision
relies on improved bargaining power, and that comes from a unified front
that views its mission as partly political. It will not simply describe what
it thinks will be the most acceptable vision of health security to those in
power, but it will put together what is truly needed to protect the country
and then build the political capital to make that happen.

These revisions would mark a sharp change for a wide segment of health
security, and in particular the wealthier and more powerful segment of that
community. In some nations such as the US, but increasingly Australia and
the United Kingdom as well, it would undoubtedly cast health security at
least initially in what elements of the political class describe pejoratively as
“political” speech, engaging with issues that are subject to partisan conflict.
But the choice to avoid those issues is itself a political decision. Revising that
decision will create tension, but tension is often necessary to achieve the
aims of justice. Either—to use Moehler’s terminology—others interact based
on mutual interest in long-term cooperation, or they do not. If they do not,
things may escalate, but this is a process that politics at times requires.

Beyond this, advocating for stronger international development of global
health infrastructure using this approach will take a view to empowering
individual countries to govern their own health affairs, and commit to the
principle of last resort (as described in chapter 4) by seeking to change the
material conditions of public health determinants in a way that respects
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human rights. Improving healthcare capabilities, education, transit, and
basic welfare around the world under this framework becomes essential
to a lasting peace against the causative agents of disease. Along the way,
access to the relevant scientific knowledge and capacities for individual
nations to rapidly screen and detect pathogens would follow, in addition
to reforms in trade law to rapidly share life sciences developments that aid
in the deployment of technologies to prevent, and respond to, pandemic
pathogens. Unlike in conventional national security, in which international
relationships are strained between friends and foes, alliances in health are
in principle much easier because, in keeping with the findings of this book,
the real threat is the causative agent of disease itself.

This will sound like, in addition to health security, a militant view of health
writ large. Indeed, it is. But it is militant in the way of collectivist movements
worldwide that seek to promote democratic engagement and utilize the state
as the means to improve both individual welfare and national productivity.
These movements have a long history, and while the Cold War was unkind to
them within the US and elsewhere, their modern instantiations still exist.
They need not be strictly socialist movements, though some of them are. But
any framework of health security that takes seriously the idea that securitized
health must respect individual rights will necessarily take the view that the
best way to secure ongoing stability in public health is to radically reform
our institutions. And it will not tolerate a view of health security that takes
human rights to be secondary, or easily forfeited.

Business as Usual, with a Twist

Say that a reader takes this first, optimistic account to be too much. There
are reasons to do so: after all, there are many people with substantive moral
views that will find my account of the public health state to be too expan-
sive, even if I have argued that this expansiveness is instrumentally ratio-
nal. What might be done if one takes the main thrust of my argument, but
thinks that rather than push for the broadest account of reform we should
continue to remain in some sense neutral over larger social questions?

In this case, a number of easy lifts exist that I think would do considerable
work, which have received some attention but not as much as they deserve.
The first is the focus on refinancing local government health departments.
The COVID-19 outbreak has made clear that the level of staffing and resources
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in local public health departments has led to a dearth of expertise, energy, and
time to deal with a major public health outbreak. It is unlikely that COVID-19
is the minimal amount of stress needed to overwhelm this system; a moder-
ate cluster of another communicable disease is likely to do the same to any
single health department and threaten the others. (We may find out, with the
emergence of monkeypox in 2022.) Refinancing the health departments of
local governments, acting in concert with state organizations, would be an
easy first lift. It would also be relatively inexpensive: funding contact tracing
and basic IT services to keep records would go a long way to harmonizing pub-
lic health departments countrywide in nations like the United States. Impor-
tantly, in countries like the US, new bills to better prepare for pandemics have
not taken this option as central to their asks, though the machinery of gov-
ernment is slow and there is still time for change.’

The next would be to invest in scientific research into materials and man-
ufacturing for personal protective equipment, nonpharmaceutical public
health interventions, and public health decision-making. These topics have
been understudied: to the last of them, Francis Collins, the outgoing direc-
tor of the National Institutes of Health, in a recent exit interview stated in
response to what he might have done differently with his time was to fund
more social science research.* What COVID-19—and Ebola virus disease, and
flu, and Zika—show us is that even the most rapid research into vaccines
can be fatally undermined unless suppression measures can be achieved,
held, and instituted in the most efficient and least invasive way possible, giv-
ing time not just for vaccine discovery but manufacture, distribution, and
deployment. The unsung heroes of the current pandemic are the public
health researchers conducting careful analysis of the broad and varied social
distancing measures applied not only nationally but globally in an attempt
to parse their relative effectiveness and cost effectiveness. Adding to this,
new materials engineering collaborations to come up with cost effective
and reusable masks and gowns, and human factors research to make them
easier to don and doff, would provide a basis for masking that reduces the
load on the public during crisis points.

The core of these aims is to find the largest bang for the limited bucks
we will likely have as this pandemic fades. There is a sense in which this is
prudent: crises like this can usher in an appetite for austerity. There is noth-
ing that says this need be the case, and certainly other crises have created
the space for broad social changes. But knowing where the most good can
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be done with the smallest amount of effort is a tactic that may be better
suited to elements of health security that are for various reasons more risk
averse, or lack the knowledge to organize in a way that generates the kind
of popular will needed to make broad changes.

The Breakdown

The final option I wish to entertain is what happens if nothing changes.
Already, an interminable number of “lessons” have been learned through
COVID-19. But these were lessons that arguably should have been learned
during HIN1 2009, or SARS, or the Ebola crises of the 1970s and 1980s, or
AIDS. The robust changes suggested in the first vignette are hardly different
in kind from the demands of the ACT UP movement, albeit framed through a
different lens and with the looming and imminent threat of a major climate
disaster. Anyone who has spent time working in health security should be
moved to tears by the number of lessons we have should have learned but
failed to. So, what then?

One troubling thought is that rather than demonstrate the legitimacy of
the public health state, the ultimate lesson here is that the current nation-
state is by and large incapable of achieving the kinds of institutional goals
required of it to secure its own legitimacy. This is most obvious in the US,
where I am writing, but it is also likely true in the United Kingdom, poten-
tially in Australia as cases begin to skyrocket there as well, and in many
others. Following Moehler’s understanding of long-term cooperation, the
state—as it is today—might well be run by and for people who do not meet
that important fourth criterion of a commitment to long-term cooperation
with others. They will deceive, undermine, and even Kkill those they can-
not control. They will allow disabled and poor people to die for their own
convenience. And they will mount campaigns to avoid even the most basic
changes to a society to prevent the next pandemic—and will do so even if
they claim to be working to prevent just that.

If this is true, then a just health security that does not take as its foun-
dation the legitimacy of the state would be needed. The project I have
constructed here still has weight: the last resort principle is still applica-
ble because it is grounded primarily in risk, as would be those on liberty-
limiting measures. But the architecture of the public health emergency
grounded in state declarations would need to be redesigned. I confess I am
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someone who still holds out hope for a legitimate state, but conversations
with friends who hold the opposite view over this pandemic have, if not
convinced me, then made me much more sympathetic to their views.

Health security built on this foundation would look profoundly different
from its current architecture, but it is not implausible or unanticipated.
Radical movements of the 1960s such as the Black Panther Party were lib-
eratory movements whose work included, among other things, the coor-
dination of community health. While the most common images of the
Black Panthers are men with guns, Alondra Nelson reminds us, in her book
Body and Soul, of the critical role the Panthers played in promoting public
health within their community.’ The revised ten-point party platform first
drafted by Huey Newton and Bobby Seale came to include explicit mention
of the promotion of black health, and requirements that each chapter of
the party include the provision of free health clinics. This combined with
the Panthers’ health activism to insert themselves into the politics of clini-
cal research, and in particular the inclusion of black health needs into the
national research agenda and pushback against medicalized racism through
the burgeoning genetics movement.

Bobby Seale, in describing the Panthers’ development of their platform,
describes the division between “what we want” and “what we believe,”
and the connection between these things. Health security, I contend, fre-
quently lists the former, but omits the latter. This can make our asks at best
idiosyncratic—why ask for better and more testing if no one can afford
it—and at worst misleading about what it is that matters. Grounding our
asks in values—no member of society should be left outside the protective
umbrella of pandemic preparedness—situates our policy proposals in ways
that can draw attention to and bring diverse groups to the table. The Pan-
thers, in particular, believed in community self-defense and in mutual aid
and care in the form, among other things, of school lunches and commu-
nity medical clinic programs. We tend to remember the former but forget
the latter; a health security founded on those ideals would be different from
what we see today but is not beyond the realm of political imagination.

The principles of those movements could still be drawn from the work of
this book. What would change is the locus of authority and its basis to form
an institution of public health within an autonomous community. I don’t
have the space here to investigate what that change would mean, but the
principles of last resort, and of discrimination as it is defined here, would
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continue to be vital. This is because communities of this kind would have
considerably less power to compel their members and would need to adopt
strategies that are strongly rights preserving to maintain themselves. I con-
sider this a benefit of these movements, not a drawback. And if that is what
it really takes to protect ourselves against the next pandemic, then so be it.

In communities that have survived COVID-19, this may become an
increasingly important move as the dominant message that comes from
Washington continues to be “you are on your own.” Justin Feldman, in
one of the only detailed histories of the Biden COVID-19 response to date,
noted that around May 2021, when all adults became eligible for the
COVID vaccine, the US response changed.® As vaccine rates have increased,
even with massive case counts and deaths, other countries have followed
suit. I suspect that for the most vulnerable, and including many individuals
described in chapter 5, there is a sense in which that legitimacy is already
gone. How we utilize our bargaining power to make change is thus an open
question.

Future Visions of (Public Health) War and Peace

This book is not about COVID-19, but it is singularly inspired by the emer-
gence of that disease and its global spread. What this book seeks to establish
is that determining that health is a security issue is a political act. Far from
being an attempt to depoliticize health security or public health, it is in fact
the opposite, drawing these fields into a set of normative questions that
desperately require answering, and are as fundamental as the nature of the
state. I have answered them and suggested that a thoroughgoing reading
of the ethics of armed conflict tells us something quite different than we
might expect from popular depictions of the way security and war are used
as metaphors in public health. The ethics of war teaches us that lasting
peace is the goal, and that war is at best a tragedy but usually a crime. A
contingent pacifist interpretation of health security establishes that human
rights and public health are rarely at odds, and that achieving the latter
necessarily requires establishing the former.

This provides a series of visions for the future of public health. It is my
hope that this book provides an account people will take seriously and oper-
ates in good faith in providing a critique of the dominant analysis of health
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security to date. What comes after is strongly determined by our political
will. In the middle of a crisis, it is often hard to see what that might be once
we have the space to do anything but survive. Yet it is crucial that we begin
discussing what the world should look like when we have counted up the
dead. I do not believe for a moment that the world can, or should, go back
to normal. Normal is what got us here. The future demands more of us.
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Epilogue: Emergency Innovation

This book provides a basic account of just health security, a framework
for public health ethics that is in parts derived from a common basis, and
in others is inspired by the methodological strategies adopted by military
ethics. In the main, this has focused on the arc of decisions that follow
preceding, initiating, acting within, and ending a public health emergency:
this mirrors the core of just war theory. But there is more to public health
ethics, and more to military ethics, than just that. While an extension of
these concepts is reserved for future work, one issue became particularly
salient during the COVID-19 pandemic: the development and deployment
of novel technologies in the service of pandemic response.

If there’s one thing people love, it is new toys. And the promise of new
technologies is, for most I have encountered in eight years living and work-
ing in the US, a vibrant one. There is acknowledgement of risk, but the poten-
tial rewards of technologies—as long as Americans possess them first'—are
always first in their minds. There’s a reason why a number of works in and
around health security use the phrase “promise and peril,”* and, I think, a
reason why promise and peril are ordered the way they are.

In the context of communicable disease, technology can absolutely be an
asset. The Salk vaccine for polio, smallpox inoculations, and the development
of the polymerase chain reaction method to replicate DNA have all been
hugely beneficial in the prevention and detection of disease. While antibiot-
ics face an uncertain future,’ their presence in medicine over the last century
has revolutionized everything from common infections to organ transplants,
and even in viral epidemics have staved off secondary bacterial infections
that may capitalize on and ultimately be the source of a patient’s death.

But not all technologies are penicillin: in fact, almost nothing but penicil-
lin is like penicillin. Moreover, the benefits of public health are not strictly
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works of technology. Technology is wonderful, but its application is neither
straightforward nor obvious.* Jason Schwartz, a vaccine expert at Yale Uni-
versity, is fond of saying that vaccines don’t count; vaccinations count.’ And
vaccinations are ultimately very different from vaccines, so different that
health security spends comparatively little time even conceiving of the for-
mer as technology.

But technology it is, and the connection between basic science and its
ultimate implementation is sharpest when pressed into an emergent context.
And nowhere, I think, is the war metaphor more heavily used—with the
exception of the “warriors on the front lines,” perhaps—in public health
than when considering innovation during emergencies. In COVID-19 espe-
cially, the strategy of the United States writ large has boiled down to waiting
for a sufficient number of vaccines to be discovered, authorized for emer-
gency use, and then manufactured and distributed at a scale large enough
to vaccinate the population. Even early reports discussed in chapter 7 were
not much more optimistic—measures to increase social distance were only
a means to endure until the availability of a vaccine.

Consortiums to produce these innovations took on militaristic names:
the Israeli “COVID Moonshot” to design protease inhibitors takes its name
from the overtly militaristic space race and was echoed in 2021 by the Bipar-
tisan Commission on Biodefense’s “Apollo Program for Biodefense”’—a
Commission chaired by former senator Joe Lieberman, who killed the pub-
lic option for the Affordable Care Act’ that would have almost certainly
made responding to COVID-19 easier. The Trump Administration’s Opera-
tion Warp Speed which, while reminiscent of Star Trek, was arguably mili-
tarized through the lens of that same administration erecting the US Space
Force as a branch of the US DOD. Most obviously, a Wall Street Journal article
described a group of scientists and venture capitalists coordinated by Tom
Cahill as pushing a “Manhattan Project” for COVID-19.® This last term was
mirrored by a memorandum from Peter Navarro, then in the Trump White
House, in 2020 describing a ““Manhattan Project’ Vaccine Development.”®

Despite this rhetoric, the connection between military, much less war-
time innovation and pandemic innovation is tenuous. The aphorism is
that “necessity is the mother of innovation,” and what could be of greater
necessity than defense of the nation? Examples like radar, the atomic
bomb, air power, and codebreaking will come to mind as radical innova-
tions completed inside armed conflict. But military innovation in war is
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not as common as these images evoke; their circumstances are much less
straightforward than rhetoric suggests.

Typically, bioethics and technology interact most in the context of (1) the
ethical, legal, and social implications of technology, and (2) the ethics of
particular research protocols used to conduct clinic research during health
emergencies. This is a well-trodden path.'’ Rather, what we should do is—as
increasingly happens in military ethics—consider the ethics of the institu-
tion of biomedical research as it pertains to pandemics."!

In this epilogue, I make inroads into just that. I begin with an examina-
tion of the two major submetaphors to describe the connection between
military and health innovation: the moonshot, and the Manhattan Project. I
then examine the current state of play in biomedicine in the US, and world-
wide, in preparing for and responding to health emergencies, and how this
features into larger norms around health security. I argue that the current
metaphors and models of innovation are not just misleading but misplace
priorities in pandemic preparedness in a way that privileges interests and
preferences other than the justified aims of the public health state.

I then turn to a separate framing of technology in emergencies I dub
the “Kalashnikov approach.” This draws from the thinking of the Russian
technologist and engineer Mikhael Kalashnikov and the rifle that bears
his name. It draws from the features of the Russian experience in World
War I[I—a closer analogue to the “block by block” experience of pandemic
response in much of the world—and draws lessons, and warnings, from
military innovation. It reprioritizes basic innovation and high returns on
investment and access over more complex and risky intra-conflict inno-
vation which, while perhaps sometimes permissible, exists like the rest of
health security in a climate of neglect of basic social institutions. I conclude
with how this might inform future pandemic response.

Moonshots and Manhattan Projects

The moonshot and the Manhattan Project are often invoked in reference to
securitized scientific endeavor. The earliest reflection I can find in relation
to contemporary biological science comes from Robert Carlson in 2003,
and is comparative: Carlson prefers the Apollo Project, which “took place in
the public eye, with failures plainly written in smoke and debris in the sky,”
to the Manhattan Project, which “took place behind barbed wire and was
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so secret that very few people within the US government and military knew
of its existence.”'? Carlson has called for a similarly broad, open vision,
in 2000 writing an “Open-Source Biology Letter” to DARPA (paradoxically,
part of the US DOD and infamous for a lack of transparency)' urging the
funding of a revolution in biological technologies."

In 2005, Senate Majority Leader Bill Frist, at a talk at the Nantucket
Anthem, spoke about a “Manhattan Project for the 21st Century.”'® It is likely
this was strategic: the year before, Republican lawmakers had introduced and
passed the Project Bioshield Act first in the Senate, to amend the Public Health
Service Act and allocate funds to improve medical countermeasures against
diseases that might be used in biological terrorism. This was repeated in 2007
by Michael Osterholm at the University of Minnesota, who with Nicholas
Kelley advocated for a Manhattan Project for a universal influenza vaccine.'

Today, the metaphor is obviously still alive and well, between COVID-19
Manhattan Projects and cancer moonshots, to describe great and usually
expensive undertakings that purport to develop incredible new “game chang-
ing” technologies in different arenas. But this framing misses critical elements
of each story, its form, and the norms that guided these projects. To begin
with the moonshot, most commentators portray the space race as a singular
goal to which the US was committed, almost a harkening back to a golden age
of American science. But the project was anything but: it was rife with politi-
cal tension from a Congress that lacked a consensus vision over the value and
goals of space exploration, and a tension between the US DOD and NASA over
the role of rocketry and its relation to national defense. The moonshot was
complicated, and exceedingly messy. The fluctuations in political will and
funding would ultimately lead to events like the Challenger disaster, and a
complex legacy that has in it everything from increasingly dangerous exter-
nalities such as “space trash” to the increasing privatization and militarization
of space."’

The Manhattan Project, on the other hand, arguably did not suffer from
its secrecy. Rather, it was an experiment in scientific governance guided in
part by the US military, but also with the enthusiastic participation of the
scientists involved. Part of the formation of this project was to give scientists
the room to experiment and direct research in line with a very concrete goal
of developing a functioning nuclear weapon. But within that, the teams that
formed the Manhattan Project—and especially the iconic Los Alamos site—
were quite flexible and free with their design. The paradigm of this was Seth
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Neddermeyer, allowed to pursue a seeming pipe dream of an implosion-style
device involving plutonium, which required him to invent simultaneous
detonators and shock physics in the process.'® Secrecy was, it turns out, not
an essential feature of the Manhattan Project as a scientific project, though
certain aspects of its design as a project were responses to its secrecy.'’

More importantly, neither the moonshot nor the Manhattan Project
were decisive in solving an acute crisis. The Manhattan Project was argu-
ably a response to an urgent situation, namely the threat of a Nazi nuclear
weapon (and Japanese attempt at the same). But it outlived those projects,
and moreover the architects of the project knew this and continued the
project regardless.”® It is also highly unlikely that the Manhattan Project
ended the war in the Pacific, although it was arguably what led to an uncon-
ditional surrender. The moonshot existed outside of an armed conflict, and
while competitive in nature was not pursued under emergent conditions
like those of a conventional war. The Manhattan Project took seven years;
the Saturn rocket family, eleven years to come to maturity. Both are also
deserving of their criticisms, from Eileen Welsome’s exhaustive documen-
tation of the human radiation experiments that outlived the Manhattan
Project,* to Gill Scott-Heron’s Whitey on the Moon.**

The Risks of Emergency Innovation

With this in mind, technology during pandemics is something of a mixed
bag. While there are hundreds of drug and vaccine candidates either autho-
rized for use or under investigation in the ongoing COVID pandemic, per-
sistent ongoing issues remain. The first of these is the approval process, and
concerns about how truncated such a process can or ought to be to ensure
a reasonable expectation of benefit on a population level, while manag-
ing potential risks such as serious adverse events.”* Some suggested solu-
tions, like human infection challenge trials, may cut down on discovery
and approval time, but in the process jeopardize the already fragile relation-
ships of trust between the publics—plural, as the public is not a monolith—
and the public health-science-governance arrangement of the state.** Still
other institutional levers such as the Emergency Use Authorization at the
US FDA, reformed in the wake of the 2001 anthrax attacks, are potential
avenues for rapid approval of drugs but pose risks both medically and repu-
tationally, to providers and governments.*
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Antivirals and other treatments are in a similar bag. The controversy
and spectacle over hydroxychloroquine, which took up roughly 200 clinical
trials over the course of 2020 but showed no benefit, was based on a poor
set of assertions by French physicians from the outset.”® The trial of remdesi-
vir, originally designed to treat Ebola virus disease, was stopped by the NIH
despite not showing statistically significant survival benefits for patients, but
because it met an alternate endpoint of reducing the number of days in hos-
pital for patients that did survive: a controversial decision about what counts
in pandemic research.”

A flurry of digital contact tracing applications arose in 2020 in response
to pressures to reopen the United States, among other jurisdictions. Some
of these showed the potential for promise but unlike pharmaceuticals,
the majority of these health applications were not subject to rigorous trial
designs relative to other nonpharmaceutical public health interventions.
This is a serious problem, and for digital contact tracing as part of the larger
“big data” movement in public health. Sean McDonald, in 2016, noted
that in bringing digital tools into disasters, groups often underestimate the
practical and legal implications of digital systems, from data security to
operational coordination in the fairness of algorithms.”® Big data research
has been the subject of considerable ethical analysis and demonstrated a
need for robust oversight and trials, but in the context of COVID this was
lacking.”

All of these have exacerbated the mistrust of public health, of science,
and of government. This is not the fault, or at least not exclusively the fault,
of science and scientists. But as with the impersonal account of disease, we
need not issue blame to acknowledge the way that systems are built can be
subject to normative critique. And here, there are serious structural issues.

Norms in Need of Change

A key issue for biomedical research is a lack of coordination and prioritiza-
tion. This is important from the perspective of health security, which has
largely regarded the chaos of the life sciences as a benefit.*® For both these
problems, part is internal to the governance of science; part is in virtue of
the broader public health landscape.

The internal mechanics of science are disputed, but one popular account
goes like this. Scientists publish papers based on two things: the significance
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of the finding, and its priority. Less interesting findings—by the norms of the
field—are worth less; being first is worth much more than being anything
else and depending on who you talk to may be the only position worth hav-
ing. Much of this in contemporary science is backed up first by modern jour-
nal culture, and second by the attention media increasingly pays to science
during a public health crisis. In this environment, a number of strategies are
possible, but two that are common are “followers” and “mavericks.” Follow-
ers occupy existing epistemic trends and push them forward, where maver-
icks go in the opposite direction. It has been argued persuasively that both
are useful in some degree to the progress of science.”

This makes for a series of important dynamics, however, that can become
maladaptive in crises. The first is a potential for bandwagoning. We see this
with the rapid pursuit of hydroxychloroquine trials over other alternatives;
masses of scientists moving toward a single perceived epistemic highpoint
that is important both by the norms of the field and society, and while dem-
onstrated to be false consumed excessive scientific resources and was mud-
died by dozens of poorly constructed studies.** Even attempts to synthesize
information through reviews have been further frustrated by a paucity of
high-quality data, even among published studies, as groups rushed in to
compute and then publish their work.** Bandwagoning occurs when the
prospect of being interesting vastly outweighs the problem of not being first,
and there is a prospect of achieving some level of recognition even as a sec-
ond or third mover. Here, it no longer is rational to pursue untried methods
if the tried method produces a result that will always lead to the satisfac-
tion of scientists’ instrumental goals. This is not a slight against scientists,
moreover: they may still have some pure epistemic goals but shaped in the
moment of crisis by other concerns or undermined by the sheer magnitude
of a particular prospect.

The second issue is a lack of correspondence between pre-pandemic and
intra-pandemic work. A common thread in the ongoing pandemic is a dis-
junct between priorities in research during not just the COVID-19 pandemic
but across many major sources of potential emerging infectious diseases.
The issue that arises is how to ensure funding for major infectious disease
threats that incorporates a commitment to basic understanding of the dis-
eases themselves. Coronavirus research, famously, has occurred in boom-
and-bust cycles around major outbreaks, but with almost no investment in
between, despite the warning of SARS.*
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The third and final issue is what Jason Schwartz has called the turn to
the “biomedical model” of public health. This model privileges medical
countermeasures and vaccines as the ultimate solution to infectious dis-
ease. While eradication of endemic diseases is certainly only achievable
through vaccines, or at least has been, the broader collection of public
health interventions have not been biomedical in origin.** There has been
significant investment in basic virology since 2001 to combat particular
pathogens thought to be high risk, but never has such an effort been made
to understand, trial, and optimize basic public health.*®

What results is a series of high-investment, low-return trade-offs in many
developed nations. The United States and United Kingdom combined have
produced the largest number and some of the most promising vaccine can-
didates for COVID-19. In the background, their health systems are burning
up, running out of supplies, and running out of people. Their public health
interventions have failed to contain the viruses but not obviously for reasons
beyond their control. Pandemic preparedness has made bad investments,
focusing on high technology over logistics, planning, and politics; where
technology is concerned, neither blue-sky thinking nor ground-level prag-
matic concerns have been addressed. The military analogy here is a depart-
ment of defense with stealth bombers but no pilots; with bullets but no
riflemen.

This coordination problem, moreover, is seen in the ways health secu-
rity research and practice arranges its recommendations. A common point of
inflection with military and health innovation is in the infamous “wargame,”
a combination of physical, virtual, and table-top exercises designed to test
theories and innovations against adversaries. These wargames are produced
by both government and non-governmental actors and have been conducted
on both bioterror incidents®” and emerging disease pandemics.*®

What is peculiar about these is the priorities they place on certain forms
of innovation and strategy over others. First, recent wargames have empha-
sized the need for radical medical countermeasures (MCMs) as their highest
or near-highest priority: the “Clade X” game run in 2018 made this its first
priority; the 2019 “Event 201,” unfortunately timed in November 2019 and
simulating a coronavirus outbreak, placed it second. The latter of these,
moreover, placed overriding emphasis on so-called public-private partner-
ships, beginning its recommendations with
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The next severe pandemic will not only cause great illness and loss of life but could
also trigger major cascading economic and societal consequences that could con-
tribute greatly to global impact and suffering. Efforts to prevent such consequences
or respond to them as they unfold will require unprecedented levels of collaboration
between governments, international organizations, and the private sector. There
have been important efforts to engage the private sector in epidemic and outbreak
preparedness at the national or regional level. However, there are major unmet
global vulnerabilities and international system challenges posed by pandemics that
will require new robust forms of public-private cooperation to address.*

What are less discussed in these more recent wargames are measures that
have been well established as simple but effective means to reduce the bur-
den of infectious disease—including pandemic disease. That is, healthcare
access, widely available personal protective equipment, hospital staffing and
financing, urban design, workplace access and decontamination, burials, and
more: all issues that have been demonstrated as central to infectious disease
elsewhere but are largely ignored by wargames of this kind. Event 201 in
their recommendations, for example, recommend access to personal pro-
tective equipment, but only for transportation workers as part of their third
recommendation to maintain trade in a pandemic.

The most charitable explanation of this phenomenon is that these
exercises are often model systems that seek to understand a restricted but
important part of the pandemic landscape. Event 201 could be interpreted
as primarily an exercise in developing issues around public-private relation-
ships. That is, its lack of attention to structural factors is indeed by design,
but in the same way a researcher asks one question but not another. The
TOPOFF exercise of 2001, for example, did include more detail on personal
protective equipment, for example, so not all these exercises are absent
these broader questions.*

A less charitable, but I suspect more accurate assessment would be that
structural factors are messy, hard to model using means that appeal to sci-
entifically minded researchers, and are unfortunately increasingly partisan
ideas in American politics—and, indeed, those of many other nations. More-
over, such an assessment would make the wargame itself less charitable, and
thus a more bitter pill to swallow for players who are behind the levers of
power. Here, the choice is different: still a choice, but based in particular
normative commitments that, over the course of this book, I have outlined
as central to contemporary health security.
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In either case, the choices are a problem. If the latter, it means that an
important tool for policymakers is designed around ends that don’t comport
with the stated aims of public health—preventing, responding to, and end-
ing pandemics. Rather, they are designed to appeal to a particular view of the
world and demonstrate a minimal, politically expedient lift for policymakers.
All that is needed is more funding for scientific research; all that is needed is
for the private sector to be robust enough to replace the public sector (which
we acknowledge is underwhelming, but provide no account of why, or how,
that might change).

This has an analogy in military wargaming. In 2002, the Millennium
Challenge was a comprehensive war game designed to test deployment of
US forces in the Middle East and was if not explicitly, then implicitly a plan-
ning scenario for an invasion of Iran. The team playing opposite the US forces
staged incredible initial victories by using low-tech solutions in an early strike
on the US Navy and developing prosaic countermeasures to high technology
such as using motorcycle couriers that could not be intercepted by aerial
surveillance. The challenge was ultimately reconfigured by its designers to
force a US win, viewed by the leader of the opposition team as a corruption
of its initial intent.*'

In the same vein, recent wargames have a view of pandemic response
that encourages one particular normative view of health security but is vul-
nerable to the ground realities of an actual health crisis. Coverage of health
security wargames has noted that the central thing they all held, seemingly
mistakenly, was the US doing better than other nations in its response: a
belief that seems false in 2021.** This is a clue to the possibility that these
wargames are designed not to discover what we should do and why, but to
enforce a particular version of “why” through the story they tell.

Even the more charitable view, however, is alarming. Writing in 2019,
Ronald Klain, once “Ebola Czar” and now White House Chief of Staff, said
of Event 201 and Clade X:

I have growing doubts about these glitzy role-playing events. They create an illu-
sion of improving preparedness, but do they? What ACTUAL progress has been
made since the Clade X exercise? People/institutions should be play acting less,
engaging policy makers more.*?

There’s an open question that remains about the plethora of wargames that
have emerged: even if they accurately simulate a particular interaction in
pandemic preparedness, why choose these elements—and what comes of
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this? Vaccine development during COVID has indeed been rapid, at least
for the first few candidates. But under that lies a lack of personal protective
equipment, test Kits and reagents, surgical gowns, oxygen, and even nurses.**
Klain’s comment drives at a central problem of the previous chapter: that the
issues facing health security might be less about the policies or data available,
and more about the norms health security itself embodies. This, I suspect,
goes for science and innovation as much as it does everything else.

The Kalashnikov Model for Pandemic Innovation

Manhattan projects and Apollo programs are great, but they are grand chal-
lenges for great powers. Infectious disease, as health security practitioners
love to tell us, is adept at bringing low entire civilizations. It is a faceless,
invisible enemy, and the battle for a country is fought in every home, at
every workplace, in every congregate setting, and every care facility.

So why on earth would you choose the Manhattan Project? The Manhat-
tan Project was high science, and while its results were far-reaching, they
were not adept at fighting a block-by-block war against an enemy. Nuclear
weapons are a terrible weapon to use as a comparator when our moral task
occurs on home soil. Likewise, the Apollo program may have spin-off tech-
nologies (famously, Velcro and Teflon) that are in every home, but none of
those technologies got regular Americans closer to the stars.

At the risk of totally breaking the metaphor of health as security, there is
one way to reconcile these visions. The weapon in mind is of a kind that is,
statistically at least, in every American home: the gun. There are approxi-
mately 1.2 guns per American. They are easy to acquire, and easy to use for
their intended purpose: taking lives.*> More people know how to shoot, or
could use a gun effectively in America, I suspect, than can don and doff a
surgical mask appropriately.

In particular, I have in mind the Avtomat Kalashnikova, better known
as the AK-47. As an innovation, the AK-47 is an ingenious but understated
piece of hardware, and one of the most influential weapons in history. Its
inventor, Mikhail Kalashnikov, described his inspiration in its design as
arising during recovery from injuries in World War II. Asked by a fellow
patient why the Nazis had automatic weapons, but the Red Army had only
one rifle for two or three men, Kalashnikov was inspired to build his own:

“I was a soldier, and I created a machine gun for a soldier.”*
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What made the AK-47 a machine gun “for a soldier” is what makes it a
perfect analogical device for health security. It is designed, first and foremost,
for easy mass production using the technology of the 1940s. Its pieces are
machined or even stamped. Its reloading system uses a long-stroke piston
which, while trading off against some accuracy, is incredibly reliable even
under the worst conditions: sand, snow, mud, and water. Its parts can be
riveted together, making them relatively easy to repair in a variety of low-
resource conditions.

But its mastery is in its ease of use. The fire selector is located on the right
of the rifle as a large lever. It doubles as a dust cover, and when in safe mode
the charging handle (which pulls the bolt back into position to fire) cannot
be retracted. The fire selector’s modes, moreover, are arranged ingeniously:
safe is all the way up, semiautomatic is all the way down, with full auto in the
middle. This means that in a crisis a soldier is more likely to engage semiau-
tomatic than full, which is safer for the soldier and their compatriots. And its
trigger system is easy to use with gloves, or with small hands. It is an ideal
exercise in human factors, if horrific in its impact.

The Kalashnikov reflects a design philosophy born of Soviet necessity. It
does not necessarily reflect Soviet philosophical materialism; rather, it arrived
in response to a war—the EFastern Front—that was catastrophically brutal for
Russia. It reflects the insights of designers that fought in poor conditions,
block by block, in inclement weather, with little training.

Let’s consider some of the most critical needs for citizens, more or less
everywhere, even if we assume that governments have the wherewithal
and political will to institute justified public health emergency measures.
They require respiratory protection of some kind and require it in sufficient
quantity—either through replacement or sanitization—for the duration of any
activities they do need to complete out of doors, or when dealing with sick
family. They require a means to disinfect surfaces and potentially themselves.
And they potentially require hand and eye protection. Everyone requires
these, and they need to be able to be manufactured at scale, anywhere in
the world.

Moreover, they need to be able to use these things easily, and without
much training. N935 respirators are no good in a pandemic, it turns out, if
they aren’t able to be taken on and off by just anyone at any time and work
no matter what. Hospital signs will notify patients that gloves may be more
dangerous than bare hands because donning and doffing personal protective
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equipment is not trivially easy. Personal protective equipment is, further,
no good to most people if it is uncomfortable, because most people aren’t
medical professionals. Wearability and training are important. Human fac-
tors count, and it might be better to make small trade-offs in overall efficacy
under proper use, for a much smaller chance of improper use. Or put another
way, better they be pretty good and everyone can use them without think-
ing, than to be really good but only if you use them in a very particular way.

This technology, I suspect, does not exist yet—though after two years, I
vouch for the KF94 mask design made and popularized in the Republic of
Korea. Prototyping and testing it would not be easy. It would require a broad
set of expertise to design, and a wide range of people to test in a broad range
of conditions. But it would be a technology for the kind of war like COVID-
19 is, and I suspect all infectious disease pandemics will be. It would be a
technology anyone could use to defend themselves, and to support the war
effort.

To my knowledge, the effort to make better PPE has largely stalled. And
the effort to make comfortable PPE has never been high on people’s list, at
least relative to the priorities of major medical funders. This is fine when
you are dealing with highly trained professionals who learn how to work
with careful, technical equipment and to endure the distraction and dis-
comfort as they work. It is not sufficient for individuals who, even if they
train, will never train enough to use PPE appropriately, every time, at the
standard of a healthcare worker.

This is the Kalashnikov approach in a nutshell. It does not apply merely
to PPE; rather, it takes an approach where:

1. We ask who the technology needs to be for;
2. We determine under what circumstances it needs to be used;

3. We build the best thing we can that fits the broadest possible set of use
cases.

Moreover, we build these technologies with a low manufacturing basis.
It is not sufficient, for example, to expect individuals to all have 3D printers
to make masks. Masks need to be built in places where there may not be 3D
printers available. We may need a number of kinds of masks for different
environments.

In war, this is a task for the state. The state may make use of private
companies but ultimately, they are the arbiters of the kinds of technology
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needed for the wars they intend, or foresee, fighting. A “lessons learned”
plan for the next pandemic is incomplete if it ignores that high technology
is, in virtue of its status, ill-suited for a prolonged siege.

Basic STEM for Complex Times

The need for novel therapies, interventions, materials, and strategies in the
face of public health crises is not a new issue. And its connection to national
security is also quite old. Writing in 1945, Vannevar Bush—himself part of
the Manhattan Project—penned a letter to President Roosevelt called Sci-
ence the Endless Frontier.*’” The letter sets forth a justification for basic science
as an essential part of the US’s postwar national security strategy. It is, Bush
argues in Endless Frontier, instrumental to the nation’s health, wealth, and
security.

One of the lesser recognized problems that Bush foresees, however, is a
dual public health crisis many of us are intimately familiar with: mental
health and overdose. These are obviously not strictly connected but are
related. Writing in the 1940s, Bush foresees a strategic problem if the nation
becomes mired in mental health and drug overdose crisis. He articulates a
vision of basic research into the causes of mental distress, and how to treat
individuals suffering from substance abuse with compassion and care. Bush
is writing a national security document, one of the foundational docu-
ments of the science-security complex. But within it, he treats a very real
public health problem.

Bush'’s insight, however, brings out one lesson that the Manhattan Proj-
ect can teach us. Bush articulated a program of basic science, conducted for
its own sake, involving broad mandates for scientists to research problems
deeply, not over years but decades. This is a broader vision born of the
Manhattan Project, in which resources were leveraged to provide groups of
scientists with the ability to pursue multiyear projects in a productive envi-
ronment. The agency that would emerge from his vision is not the National
Institutes of Health, but the National Science Foundation. While it would
be a mistake to pretend that agency has lived up to Bush'’s dream, this is
hardly its fault.

This science, moreover, should be broad spectrum. COVID has demon-
strated that pandemics do not just require the life sciences. They challenge
materials and chemical engineers, physicists, anthropologists, economists,
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implementation scientists, psychologists, communication researchers,
ecologists, and others. The flurry of biological and epidemiological research
has not been as useful as it might have been in the context of the pan-
demic, not just because incentives within those disciplines are skewed, but
because plenty of other knowledge is needed to handle pandemics. That
knowledge, moreover, is probably best developed ahead of time, much as
we develop operational and doctrinal knowledge ahead of war. We do not
need to wait, in almost all cases, for the crisis to start to begin our research.
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