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Introduction

FELIX UHLMANN

Every modern legal order needs a set of general rules to enforce administrative
law. These rules are ‘general” because they apply regardless of the specific subject
area. They impose principles of action, of procedure and of organisation of the
authorities, and form the core of administrative law.

The legal basis of such rules may be quite diverse. Common law is obviously
an important legal source in countries with a common law tradition, but, despite
common perceptions, legislation is central to administrative law too. In typical
civil law countries but also the EU, there is a mixture between judicial development
and selective interventions by the legislator. In Switzerland, for example, substan-
tive principles of administrative action are strongly influenced by the case law of
the Federal Supreme Court and other courts, while procedural law has largely
been codified, both at the federal level and the cantonal (state) level. There are also
countries in which principles of general administrative law have been converted
into a comprehensive codification - in particular, the Netherlands (Algemene wet
bestuursrecht (General Administrative Law Act)).!

Which rules are codified at which level depends rarely on a conscious systematic
decision. What is codified and on which level can be explained in part by tradition,
but in some cases, it appears rather random. For example, in Switzerland the insti-
tute of revocation of administrative law decisions has largely been developed based
on court practice, while the related institute of revisions has been regulated in
procedural Acts; still, there are also cantons which have expressly legislated on the
revocation of administrative law decisions and a right to a revision is accepted by
courts under specific conditions even in the absence of an expressive legal provi-
sion. Similar examples can be found in the areas of state liability for false official
information or for the delegation of administrative tasks to private persons.

To date, there has been hardly any research on the practical consequences that
arise from the different degrees of codification of general administrative law. Does
codification increase predictability and legal certainty? Does codification lead to a

!'The GALA (English translation) can be found on the websites of various public authorities with a
partly international audience, such as the tax authorities (www.belastingdienst.nl). The English version
contains all tranches, but is not totally up to date. All Dutch legislation and regulation can be found
on the governmental website: wetten.overheid.nl. All parliamentary papers on the codification of the
GALA can be found at: www.pgawb.nl.


http://www.belastingdienst.nl
http://www.pgawb.nl
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‘petrification’ of general administrative law? To what degree does the Constitution
shape administrative law? Which areas of general administrative law are suitable
for codification, which are not, and why and why not?

This book encompasses answers to these questions from 13 countries and
the EU. The findings are summarised in an overall analysis. We hope that these
insights may help legislators and other state actors to think more consciously
about the benefits but also the challenges of codifying general administrative law.
For scholars, this book might be useful as a basis for further analysis on the sources
of administrative law. And, finally, we hope to encourage other scholars to under-
take similar projects; comparative research on administrative law is still relatively
rare — wrongly, I believe.

International projects are often burdensome, both for editors as for contrib-
utors. This book seems to be the exception to this rule. The contributors were
extremely disciplined and I like to thank for the cooperative effort. The publisher
was most helpful and diligent. There was also luck. The workshop for this project
took place in Zurich only weeks before the outbreak of the pandemic. I would also
like to express my gratitude for the financial support of the Swiss National Science
Foundation for the workshop and for the financial support for the open access of
this book by the Faculty of Law of the University of Zurich. Last but not least, I am
extremely thankful to my assistant Rico Tanner. Without his tireless efforts, this
book would not have been possible. At the end of the works we were assisted by
Lucile Pasche whose support was also greatly appreciated.
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The ‘Codification’ of
Administrative Law in Australia

JANINA BOUGHEY

I. Introduction

In the 1970s, Australia was a leader in administrative law amongst common
law, Westminster systems. Following recommendations set out in the 1971 Kerr
Report,! the Commonwealth Government led the way in establishing a generalist
merits review tribunal (known as the Administrative Appeals Tribunal), a public
sector Ombudsman (copied from the Swedish model), and in ‘codifying’ and
simplifying aspects of the procedures, ‘grounds’ and remedies of judicial review of
administrative action in the Administrative Decisions (Judicial Review) Act 1979
(Cth) (hereinafter ‘ADJR Act’)’. These developments were designed to make it
easier for individuals affected by administrative decisions to make complaints
and obtain remedies for improper and unlawful administrative action. Together
with freedom of information laws and constitutional and common law avenues
of judicial review, they are often said to form a ‘package’ or ‘system’ of institu-
tions and laws which attempt to ensure that governments are transparent and
accountable.?

For the most part, the reforms were, and continue to be regarded as, a success.
States and territories copied the Commonwealth model of amalgamating specialist
tribunals, and eventually went further to confer judicial powers on these tribunals
(which is possible at the state and territory level due to the less strict separation of
judicial power).* The separate Commonwealth migration and social security tribunals

3

!Commonwealth Administrative Review Committee, Commonwealth Administrative Review
Committee Report, Parliament of the Commonwealth of Australia Paper No 144 (1971) (Commonwealth)
(‘Kerr Report).

2See generally M Groves and ] Boughey, ‘Administrative Law in the Australian Environment’ in
M Groves (ed), Modern Administrative Law in Australia: Concepts and Context (Melbourne, Cambridge
University Press, 2014) 3.

3Though there are growing gaps. See: JJ Griffiths, ‘50th Anniversary of the Kerr Report’ (2021) 28(4)
Australian Journal of Administrative Law 224; ] Boughey, ‘A Call for Ongoing Political Commitment to
the Administrative Law Project’ (2021) 28(4) Australian Journal of Administrative Law 242.

4See generally ] Boughey, E Rock and G Weeks, Government Liability: Principles and Remedies
(Sydney, LexisNexis, 2019) ch 6.
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were finally amalgamated into the Administrative Appeals Tribunal (AAT) in 2015.°
This suggests that the creation of generalist merits review tribunals has generally
been thought to be successful, though there are certainly challenges in particular
tribunals, particularly relating to the politicisation of appointments, resourc-
ing and overly legalistic cultures.® Likewise, the states and territories have each
established Ombudsmen and enacted freedom of information laws, which tend
to be similar to the Commonwealth model. Reforms have been made to each of
these institutions and laws over the past five decades, in response to challenges
that have arisen, such as outsourcing,” and to strengthen the administrative law
framework.®

The success of the codification of judicial review in the ADJR Act is less clear.
It was initially heralded as a leading innovation, but, in recent decades, the ADJR
Act has attracted considerable criticism for the longer-term impact that it has had
on judicial review in Australia. It has also become less influential as a model for
reform in the states and territories. The central criticisms of the ADJR Act are as
follows:

- Its narrow jurisdictional formula has meant that the common law and Consti-
tution® remain important sources of judicial review jurisdiction, resulting in a
complex, dual system of review at the federal level.

- It lacks any guiding purpose or principles and so has contributed to the
‘formalism’ of Australian administrative law.!?

- By codifying the ‘grounds’ of review, the Act has stunted the development of
the common law.!! Along similar lines, it is possible that the inclusion of a duty
to give reasons in the Act has prevented the need for the development of such
a duty at common law.

°Tribunals Amalgamation Act 2015 (Cth).

®See, eg, in relation to the AAT: R Creyke, ‘Amalgamation of Tribunals: Whether ‘tis
Better ...?" in S Nason (ed), Administrative Justice in Wales and Comparative Perspectives (Cardiff,
University of Wales Press, 2017) 316; IDF Callinan AC, Review: Section 4 of the Tribunals Amalgamation
Act 2015, 19 December 2018, https://www.ag.gov.au/legal-system/publications/report-statutory-review-
tribunals-amalgamation-act-2015. The politicisation of the AAT due to the previous Government’s
political appointments led the Australian Government to announce in December 2022 that the AAT
would be abolished and replaced with a new federal administrative review tribunal.

7 See, eg, Migration and Ombudsman Legislation Amendment Act 2005 (Cth), inserting s 3BA into
the Ombudsman Act 1976 (Cth).

8See, eg, Freedom of Information (Reform) Act 2010 (Cth). But note that these reforms have been
weakened significantly by the Coalition Government’s decision to starve the Australian Information
Commissioner of funds. See ] McMillan, ‘Transparent Government — Are We Travelling Well?” (2021)
28(4) Australian Journal of Administrative Law 259.

° Constitution of the Commonwealth of Australia 1901.

1M Aronson, ‘Is the ADJR Act Hampering the Development of Australian Administrative Law?’
(2004) 15 Public Law Review 202, 203. The issue was also raised by a number of submissions to the
ARC’s inquiry into federal judicial review: see Administrative Review Council (ARC), Federal Judicial
Review in Australia, Report No 50 (2012), 130-32.

"' Re Minister for Immigration and Multicultural Affairs; Ex parte Applicant $20/2002 (2003) 198
ALR 59, 94-95 [156]-[168] (Kirby J).


https://www.ag.gov.au/legal-system/publications/report-statutory-review-tribunals-amalgamation-act-2015
https://www.ag.gov.au/legal-system/publications/report-statutory-review-tribunals-amalgamation-act-2015
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Each of these criticisms will be analysed in section IV below.

In more recent decades, the Commonwealth Parliament has focused on
a different type of ‘codification’ of judicial review principles: the creation of
purportedly exhaustive codes of procedure in the migration context. These
codes raise some of the same issues as the codification of judicial review proce-
dure, as well as some different ones. These will be also be analysed in section IV
below.

Sections IT and III briefly explain the background context of Australian admin-
istrative law against which these ‘codification’ attempts operate. Section II defines
administrative law and ‘codification, and section III sets out the legal sources
and principles of judicial review of administrative action in Australia. As noted,
section IV then analyses the Australian experience of the codification of judicial
review principles.

II. The Definition and Delimitation of
Administrative Law

It is impossible to neatly map the boundaries of ‘administrative law’ in Australia,
as I am sure it is in most jurisdictions.'? For example, each of the major textbooks
on administrative includes a slightly different set of laws and institutions within its
scope. All agree on four central components:

- judicial review;
— merits review (tribunals which sit within the executive branch and are

usually empowered to conduct a de novo review, and determine the correct and
preferable decision);

- ombudsmen; and

— freedom of information laws.

Beyond this, there is no consensus. Most major texts include anti-corruption
and integrity bodies and whistleblower laws.!* Some include auditors general'*
and parliamentary scrutiny,'® and a few add human rights,'® public service codes

12See, eg, in this book P Issalys, ‘A Persistent Taste for Diversity: Codification of Administrative Law
in Canada; section I.

13See, eg, R Creyke et al, Control of Government Action: Text, Cases and Commentary, 5th edn
(Sydney, LexisNexis, 2019); ] Bannister, A Olijnik and S McDonald, Government Accountability:
Australian Administrative Law, 2nd edn (Melbourne, Cambridge University Press, 2018); R Douglas
et al, Douglas and Joness Administrative Law, 8th edn (Sydney, Federation Press, 2018).

147 Bannister, A Olijnik and S McDonald (n 13); R Douglas et al (n 13).

157 Bannister, A Olijnik and S McDonald (n 13); P Cane, L McDonald and K Rundle, Principles of
Administrative Law, 3rd edn (Melbourne, Oxford University Press, 2018).

16R Creyke et al (n 13).



6 Janina Boughey
of conduct!'” and royal commissions.'® All additions are defensible, as each of these
laws and institutions contributes to the administrative law enterprise of govern-
ment accountability and transparency. However, if administrative law is defined
broadly as any law or institution concerned with government accountability and
transparency, then this list should be even longer - indeed, endless. It could, for
instance, also include private law as it applies to government!'® and the media (both
traditional and new forms).

In Australia, all of the institutions and laws said to form part of ‘administra-
tive law’ are entirely creatures of statute, with the exceptions of judicial review
of administrative action and parliamentary scrutiny. The Constitution entrenches
judicial and parliamentary scrutiny of administrative action to some degree at the
federal, state and territory levels, but in most there are also statutes which interact
with this constitutionally entrenched oversight. In other words, ‘administrative
law’ in Australia is largely statutory. The institutions and principles that regu-
late merits review, access to information and ombudsmen are all found entirely
in legislation, though, of course, courts play a crucial role in interpreting this
legislation.

It would be an impossible task to attempt to cover all of this statute law in
this chapter. Instead, the focus in this chapter is on the Australian statutes which
‘codify’ principles of judicial review of administrative action, and their interac-
tion with common law and constitutional principles. These do interact with other
administrative law institutions in various ways. For example, the High Court of
Australia appears to be more inclined to permit Parliament to limit the availability
of judicial review where alternative accountability mechanisms are provided by
statute or the Constitution.?? However, the most interesting answers to the ques-
tions regarding the effects of codification are yielded through a focus on judicial
review principles.

A. ‘Codification’

I have used quotation marks when referring to the ‘codification’ of administrative
law principles because of the different meaning that the term has in common law
jurisdictions and related debates about whether true codification is possible in that
context.?!

7R Creyke et al (n 13).

18] Bannister, A Olijnik and S McDonald (n 13).

19Gee generally ] Boughey, E Rock and G Weeks (n 4).

20See ] Boughey and G Weeks, ‘Government Accountability as a Constitutional Value’ in R Dixon
(ed), Australian Constitutional Values (Oxford, Hart Publishing, 2018) 99, 115 f.

21 For a summary, see C Skinner, ‘Codification and the Common Law’ (2009) 11 European Journal of
Law Reform 225, 227 ff.
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In the Australian context, the ADJR Act and other statutes to which I refer
in this chapter are not truly ‘codes’ in the sense used in civil law jurisdictions.
Rather than providing an exhaustive statement of the law, the codification of
administrative law in common law jurisdictions has usually involved consoli-
dating judicial precedent into statutory form, often leaving scope for continued
development of the law by the judiciary.?? Australia’s statutes rely on established
common law concepts and interpretive presumptions, and interact with common
law and constitutional principles. They were not intended, for the most part, to
be a comprehensive and exhaustive statement of the relevant rules. However,
there have been some recent, more limited attempts to exhaustively set out the
‘fair hearing’ requirement of natural justice in the migration context, which I will
address below in section IV.D.

ITI. Legal Sources of the Principles of Judicial
Review of Administrative Action in Australia

The function of courts in reviewing administrative action is to determine and
enforce the legal limits of administrative powers. These legal limits may be sourced
expressly in the statute that confers power on the relevant administrative body or
they may be implied. In the increasingly rare situations where the executive exer-
cises non-statutory powers, limits may be found in the Constitution or, perhaps,
common law.*

As in other common law jurisdictions, there was a protracted and largely
fruitless debate throughout the 1980s and 1990s about whether the limits on admin-
istrative action articulated and enforced through judicial review are sourced in
common law or statute.?* The High Court has recently resolved this debate, largely

22TH Jones, ‘Judicial Review and Codification’ (2000) 20 Legal Studies 517, 518. For a discus-
sion of the US experience, see in this book EL Rubin, “The United States: Systematic But Incomplete
Codification.

ZThis is unsettled. See A Sapienza, ‘Interpreting the Limits of Non-statutory Executive Power: What
Role for the Grounds of Judicial Review?” in ] Boughey and LB Crawford (eds), Interpreting Executive
Power (Sydney, Federation Press, 2020) 222. On the High Court of Australia’s approach to constitu-
tional limits on statutory executive powers see: ] Boughey and A Carter, ‘Constitutional Freedoms and
Statutory Executive Powers (2022) 45 Melbourne University Law Review 903.

24This began in the UK with D Oliver, ‘Is the Ultra Vires Rule the Basis of Judicial Review?’ [1987]
Public Law 543. Major contributions to the debate include: ] Laws, ‘Law and Democracy’ [1995] Public
Law 72; ] Jowell, ‘Of Vires and Vacuums: The Constitutional Context of Judicial Review’ [1999] Public
Law 448; C Forsyth, ‘Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the Sovereignty of
Parliament and Judicial Review’ (1996) 55 Cambridge Law Journal 122; P Craig, ‘Competing Models of
Judicial Review’ [1999] Public Law 428; C Forsyth and M Elliott, “The Legitimacy of Judicial Review’
[2003] Public Law 286; TRS Allan, ‘Constitutional Dialogue and the Justification of Judicial Review’
(2003) 23 Oxford Journal of Legal Studies 563. In the Australian context, the debate largely played out
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in favour of the latter, statutory view, but acknowledges that the principles and
presumptions of statutory interpretation are sourced in common law.?* Thus, in
each case, the limits of an administrative power are specific to the power being
exercised rather than general rules that apply to every administrative power in all
circumstances.

However, there are some common principles that are presumed to apply to
administrative powers, unless the statute expressly or impliedly limits them,
including a duty to afford procedural fairness and an obligation to act reason-
ably. These are often referred to as the ‘grounds’ of judicial review, and form the
substance of texts and commentary on administrative law in Australia. The term
‘grounds’ suggests that the limits are free-standing causes of action, which is not
accurate. They are, in fact, simply common express and implied legal limits on
administrative power which interact and overlap with one another, and are highly
context-specific. Nevertheless, this nomenclature of ‘grounds’ is still used (albeit
less frequently) and is one of the ways in which the codification of judicial review
principles in the ADJR Act has shaped Australian law. These common limits are
listed in sections 5 and 6 of the ADJR Act, which provide that review may be
sought ‘on any one or more of the following grounds ...

A. ‘Grounds’ of Review

There are myriad ways of conceptualising the ‘grounds’ of review. Each major
textbook categorises them differently. My preferred approach is, unsurprisingly,
the one that my co-authors and I take, which groups the grounds thematically into

four broad categories:2°

- errors as to whether the decision-maker has authority to decide;
- fact-finding errors;
- breaches of procedural fairness; and

— errors in the exercise of discretion.

For the most part, the grounds available under the ADJR Act and common law are
the same, and this was the intention of the drafters of the ADJR Act.?” There are a
few exceptions, which I will explore in section IV.

in the judgments of Mason ] and Brennan J in a series of procedural fairness cases, beginning with
Kioa v West (1985) 159 CLR 550. See generally M Aronson, M Groves and G Weeks, Judicial Review of
Administrative Action and Government Liability, 6th edn (Sydney, Thomson Reuters, 2017) 412 ff.

2 See Plaintiff $10/2011 v Minister for Immigration and Citizenship (2012) 246 CLR 656, 666. See
generally W Bateman and L McDonald, “The Normative Structure of Australian Administrative Law’
(2017) 45 Federal Law Review 153.

26T Boughey, E Rock and G Weeks (n 4) ch 4.

27 Kioa v West (1985) 159 CLR 550, 567 (Gibbs CJ), 576 (Mason ]), 625 (Brennan J).
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i. Acting without Authority

The first and most basic concept that underpins judicial review is that every
government action must be sourced in law.?® This is usually legislation, but may
be a non-statutory source of power such as prerogative-type?* powers or the
non-statutory power to contract.’’ This is a straightforward idea, but deter-
mining whether a particular action is lawful is rarely simple, because it will
frequently require the interpretation of complex statutory provisions.?!

An administrative body may have acted without authority if it fails to comply
with a procedure that the law requires it to follow before making a decision,
such as a requirement to consult.*> Commonly, these are notice or consultation
requirements, which are sometimes designed to codify the requirements of the
hearing rule of procedural fairness. The relationship between such procedural
codes and procedural fairness is complex and unsettled, and is discussed in
section IV below.>* A breach of process may or may not invalidate the actions of a
decision-maker, depending on whether Parliament can be taken to have intended
for invalidity to result from the breach.>

Other ways in which an administrative decision-maker may act without
authority are if there is a defect in their appointment, or in the delegation of
powers to them, or if they misconstrue the scope of their statutory powers.*¢

ii. Fact-Finding Errors

Fact-finding is generally regarded as the ‘merits’ of an administrative decision, and
courts will usually not review alleged fact-finding errors. There are good policy
and constitutional reasons for this position.’” However, where Parliament has
provided that a particular fact must exist in order for the decision-maker to have
authority to act (or to act in a particular manner), then the existence of the fact
becomes a question of law, and so can be reviewed by a court.®®

28 Entick v Carrington (1765) 19 St Tr 1030; Church of Scientology v Woodward (1982) 154 CLR 25,
57-61 (Mason J), 70-72 (Brennan J). Under the Administrative Decisions (Judicial Review) Act 1977
(Cth) (ADJR Act’), an argument that an administrative decision was not authorised by statute would
be made under s 5(1)(d).

2] say ‘prerogative-type’ powers because the High Court has indicated that s 61 of the Constitution
is the source of executive power, and has been careful in the way it explains the relationship between
s 61 and historical prerogative powers at the federal level. See, eg, Williams v Commonwealth (2012) 248
CLR 156, 184 [22] (French CJ).

%See generally N Seddon, Government Contracts: Federal, State and Local, 6th edn (Sydney,
Federation Press, 2018).

31 See, eg, Independent Commission Against Corruption v Cunneen (2015) 256 CLR 1.

32 A breach of such a procedure is a ground of review under s 5(1)(b) of the ADJR Act.

3 BVDI7 v Minister for Immigration and Border Protection [2019] HCA 34.

3 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355. See generally ] Boughey,
E Rock and G Weeks (n 4) 105 f.

% See generally ] Boughey, E Rock and G Weeks (n 4) 107 f.

% See, eg, Independent Commission against Corruption v Cunneen (2015) 256 CLR 1.

37See M Aronson, M Groves and G Weeks (n 24) 195 ff.

8 See, eg, Plaintiff M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 144.
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There are several grounds recognised under common law and under the ADJR
Act through which these arguments can be made. The common law ground has
historically been quite narrow, and the drafters of the ADJR Act sought to expand
it by expanding the facts which could be reviewed and relaxing the standard of
review.*® However, the relevant provisions of the ADJR Act have largely just proven
to be complex and confusing.*’ Their application remains unclear, and Parliament
has failed to respond to the recommendation that the ADJR Act’s no evidence
grounds be amended.*!

iii. Procedural Fairness

Procedural fairness*? places two requirements on decision-makers: they must give
a person who will be affected by their decision a fair hearing; and they must not be,
or appear to be, biased. These requirements are presumed to apply ‘in the absence
of a clear, contrary legislative intention’*> Such an intention may be found in the
express language of a statute or may, in rare cases, be implied.**

The duty to give a fair hearing only applies where a decision affects a person
(including a company) or small group of persons ‘in his individual capacity
(as distinct from a member of the general public or a class of the general public)’*
The way in which courts draw this line has not been articulated, but is probably a
question of pragmatism as much as anything else.

The content of the fair hearing rule is highly flexible. The High Court has said
that it depends on ‘what is required in order to ensure that the decision is made
fairly in the circumstances having regard to the legal framework within which the
decision is to be made’*® It generally requires that a person has a fair opportunity
to present their case and rebut credible, adverse evidence.’

What will amount to bias in a given administrative context is similarly
flexible. The test is: might ‘a fair-minded lay observer ... reasonably apprehend
that the [decision-maker] might not bring an impartial mind to the resolution

% Committee of Review of Prerogative Writ Procedure, Report of the Committee of Review of
Prerogative Writ Procedure, Parliament of the Commonwealth of Australia Paper No 56 (1973) 9-10
(‘Ellicott Report’).

40 M Aronson, M Groves and G Weeks (n 24) 259.

41 ARG, Federal Judicial Review in Australia (n 10), Recommendation 8.

42This term is used interchangeably with ‘natural justice, although this is not the universal posi-
tion; see, eg, A Robertson, ‘Natural Justice or Procedural Fairness’ (2016) 23 Australian Journal of
Administrative Law 155. The distinction is frequently immaterial: Re Minister for Immigration and
Multicultural Affairs; Ex parte Lam (2003) 214 CLR 1, 14 [37] (Gleeson CJ) (‘Lam’).

43 Minister for Immigration and Border Protection v WZARH (2015) 256 CLR 326, 335 [30] (Kiefel,
Bell and Keane J]) (WZARH’).

44See, eg, CPCF v Minister for Immigration and Border Protection (2015) 255 CLR 514, 541-42
(French CJ); 558-59 (Hayne and Bell J]), 607 (Kiefel J), 322-23 (Gageler J). For a more in-depth discus-
sion, see M Aronson, M Groves and G Weeks (n 24) 457 f.

4> Kioa v West (1985) 159 CLR 550, 632 (Deane J).

46 WZARH (2015) 256 CLR 326, 335 (Kiefel, Bell and Keane JJ).

47 Kioa v West (1985) 159 CLR 550, 628 (Brennan J).
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of the question’*® This test developed in the judicial context. In the administra-
tive decision-making context, the case law makes it clear that the reasonable lay
observer’s expectations of different administrative decision-makers will differ from
their expectations of judges.*’ The degree of impartiality expected of an adminis-
trative decision-maker will depend on their position, the nature of the powers they
exercise and the statutory context.>

iv. Legal Errors in the Exercise of Discretion

Although Dicey was concerned that administrative discretion was antithetical to
the rule of law,>! courts have long recognised that even very broad discretion-
ary powers have legal limits.> Over the course of the twentieth century, these
principles have been extended to all categories of decision-maker and all types of
administrative decisions.” As noted above, Australian courts continue to locate
these limits in the empowering statute, explaining, for instance that:

The common law principle of construction ... establishes a condition of reasonableness
as a default position. Absent an affirmative basis for its exclusion or modification, a
condition of reasonableness is presumed.>*

Thus, in order to determine whether a decision-maker has exercised a statutory
discretion lawfully, a court must closely examine the relevant statute. As with
the ‘grounds’ of review generally, the limits on discretion are not fixed and no
exhaustive list is possible,> but several key, interrelated and overlapping principles
commonly arise in interpreting the scope of administrative discretions.

The first is that administrative powers may only be exercised for the purpose
for which they were granted.>® The purposes for which Parliament has granted a
power can be ascertained by through the interpretation of the statutory context
and the objects of the statutory scheme as a whole.””

8 Ebner v Official Trustee (2000) 205 CLR 337, 344.

4 See, eg, Minister for Immigration and Multicultural Affairs v Jia (2001) 205 CLR 507, 531 (Gleeson C]
and Gummow J).

0 Isbester v Knox City Council (2015) 255 CLR 135, 146-50 (Kiefel, Bell, Keane and Nettle JJ).

LAV Dicey, Introduction to the Study of the Law of the Constitution, 8th edn (London, Macmillan,
1915).

2See, eg, Rooke’s Case (1598) 5 Co Rep 99B; Webb v Manchester and Leeds Railway Co (1839) 4 My
& CR 116; Sharp v Wakefield [1891] AC 173, 179-81.

53 See, eg, Roncarelli v Duplessis [1959] SCR 121; Padfield v Minister of Agriculture, Fisheries and
Food [1967] AC 997; R v Toohey; Ex parte Northern Land Council (1981) 151 CLR 170. See generally,
J Boughey, Human Rights and Judicial Review in Australia and Canada: The Newest Despotism? (Oxford,
Hart Publishing, 2017) ch 5.

54 Minister for Immigration v Li (2013) 249 CLR 332, 371 [92] (Gageler ]) (‘7).

%5 Minister for Immigration and Border Protection v SZVFW (2018) 264 CLR 541, 567 [59] (Gageler J)
(‘SZVFW’).

6 See, eg, Brownells Ltd v Ironmongers’ Wages Board (1950) 81 CLR 108, 119-20.

7R Creyke et al (n 13) 574.
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Second, decision-makers must consider all matters that the statute requires
them to take into account, and cannot take into account matters which the statute
prohibits them from considering.>® Again, the determination of whether a matter
is one which must, or cannot, be considered is a question of law which depends on
the proper construction of the empowering statute.*

Third, the person on whom a statute confers discretion must be the one to
exercise that discretion: they cannot fetter their discretion by applying a policy at
the expense of the merits, or acting at the behest of another person.®® Australian
law takes a relatively rigid approach to delineating hard law and soft law, such as
policies, and the legal consequences of each, due to its strict separation of powers.
For this reason, the High Court has rejected a doctrine of substantive legitimate
expectations as applies in the UK.6!

Fourth, there is a presumption that decision-makers must exercise discre-
tionary powers in a way that is reasonable and rational.®> While the test for
unreasonableness has undergone some shifts in recent years, it is said to still be a
‘stringent standard, which preserves the line between judicial and administrative
power.% What is unreasonable in each case ‘is inherently sensitive to context; it
cannot be reduced to a formulary,** and will depend ‘upon the context, including
the scope, purpose, and real object of the statute’®

B. Constitutional Influences

Australia’s Constitution has had an enormous impact on the development of
judicial review principles, and indeed administrative law more broadly. Two
features of the Constitution have been particularly important: the strict separa-
tion of judicial power; and the entrenchment of the High Court’s judicial review
jurisdiction.®®

The Constitution has been found to require a strict separation of judicial power
from the powers of the legislature and executive branches (which are not strictly
separated under the Westminster model). The effect of this on administrative law is
that courts attempt to draw a strict line between the judicial function of interpret-
ing the law and determining whether it has been breached, and the administrative
function of applying the law. In Australia, this is referred to as the ‘legality/merits

58 These are often misleadingly referred to as the ‘relevant’ and ‘irrelevant’ considerations grounds.

% Lo v Chief Commissioner of State Revenue (2012) 85 NSWLR 86, 89 (Basten JA).

0 See generally M Aronson, M Groves and G Weeks (n 24) 300 ff.

61 Lam (2003) 214 CLR 1.

©21i (2013) 249 CLR 332.

63 SZVFW (2018) 264 CLR 541,551 [11] (Kiefel CJ), 728 [52], [54], 729 [58] (Gageler J), 734 [88]-[89]
(Nettle and Gordon JJ).

64SZVEW (2018) 264 CLR 541, 567 [59] (Gageler J).

95 SZVFW (2018) 264 CLR 541, 586 [135] (Edelman J).

% See S Gageler, ‘“The Constitutional Dimension’ in M Groves (ed), Modern Administrative Law in
Australia: Concepts and Context (Melbourne, Cambridge University Press, 2014).
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distinction, and it has been pivotal to the way in which courts explain and justify
the legal limits on administrative power. The High Court frequently repeats
Brennan J’s seminal explanation from Attorney-General (NSW) v Quin that:

The duty and jurisdiction of the court to review administrative action do not go beyond
the declaration and enforcing of the law which determines the limits and governs the
exercise of the repository’s power. If, in so doing, the court avoids administrative injus-
tice or error, so be it; but the court has no jurisdiction simply to cure administrative
injustice or error. The merits of administrative action, to the extent that they can be
distinguished from legality, are for the repository of the relevant power and, subject to
political control, for the repository alone.®”

The legality/merits divide has influenced the way in which courts justify the scope
and limits of the ‘unreasonableness’ ground of review, in particular, as this is often
regarded as the ‘ground’ most at risk of impinging on the merits of a decision.®®
However, it has also had several other consequences, which differentiate Australian
administrative law from the law in other common law jurisdictions.

One is the rejection of any doctrine of deference to the executive branch on
questions of law.* The High Court has wholeheartedly accepted the proposi-
tion from Marbury v Madison that ‘it is emphatically the province of the judicial
department to say what the law is; but has rejected later US case law which reaches
a pragmatic compromise through which courts may defer to the interpretations of
expert agencies in certain circumstances.

Another manifestation of the separation of powers has been the rejection of any
principles which give substantive protection to a person’s legitimate expectations
of government induced by government promises or policies.”® The broad rationale
for this is that policy-making is an administrative function and that policies do
not form part of the law. As the judicial role is limited to determining whether an
administrative official has breached the legal limits of their powers, courts have no
legitimate role in assessing either the merits of a policy or the weight which should
be given to a policy in a particular administrative decision. Governments must
also be free to change their minds about policies, and to apply them and not apply
them, in order to reach the most appropriate balance between competing public
and individual interests in each case.

The second aspect of the Australian Constitution which has been important
in shaping administrative law principles is the entrenchment of the supervisory
jurisdiction of superior courts. The Constitution expressly entrenches the High
Court’s jurisdiction to hear matters in which certain remedies are sought against

67 Attorney-General (NSW) v Quin (1990) 170 CLR 1, 35.

8 See generally Li (2013) 249 CLR 332 and SZVFW (2018) 264 CLR 541.

% See ] Boughey, ‘Re-evaluating the Doctrine of Deference in Administrative Law’ (2017) 45 Federal
Law Review 598; S Gageler, ‘Deference’ (2015) 22 Australian Journal of Administrative Law 151. On the
US doctrine of deference see in this book EL Rubin (n 22) section V.

70Lam (2003) 214 CLR 1. See generally G Weeks, Soft Law and Public Authorities: Remedies and
Reform (Oxford, Hart Publishing, 2016) chs 6 and 7.
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Commonwealth officers,”! and has been held to impliedly entrench the jurisdic-
tion of state supreme courts to determine whether state administrative officials
have acted within the lawful limits of their authority.”?

This entrenched jurisdiction has been described as ‘secur[ing] a basic
element of the rule of law’”® and ensuring that there are no ‘islands of
power immune from supervision and restraint.’* The full extent of what the
Constitution entrenches remains somewhat unclear,”> but what is clear is that
there is something of substance that is protected. Parliament cannot prevent
superior courts from effectively performing their supervisory function by,
for instance, legislating to prevent courts from having access to the informa-
tion on which an administrative decision was based.”® It is less clear whether
Parliament can authorise an administrative decision-maker to act in a way
which breaches a fundamental ‘norm’” of administrative law — such as to act
unfairly, unreasonably or irrationally. The High Court has said that Parliament
could not authorise decision-makers to act in bad faith,”” but beyond that, the
parameters of what the Constitution entrenches and prohibits Parliament from
doing are somewhat unsettled.

A third aspect of Australia’s constitutional landscape (and indeed law more
generally, for the most part), which has had some influence on administrative
law is the absence of a bill of rights. Australia is now alone amongst common
law, Westminster systems in having no federal human rights bill, charter or
Act. This is not to say that Australian law does not protect rights. It simply
does so in a rather ad hoc manner, and mostly through targeted legislation
(such as privacy laws and anti-discrimination laws).”® One effect of this is that
Australian administrative law has been framed in a way that is not about indi-
vidual rights. This is evident in the quote from Brennan J above: courts have
no stand-alone power to cure administrative injustice; their role is limited to
determining whether the executive branch has acted within the lawful limits
of the powers conferred on it by statute and the Constitution. This does not
necessarily mean that Australian judicial review is less rights-protective in the
substantive outcomes it reaches compared with other jurisdictions, but it has
influenced the way in which courts justify their role and the ways in which
they reason.””

71 Australian Constitution, s 75(v).

72 Kirk v Industrial Court of NSW (2010) 239 CLR 531 (‘Kirk’).

73 Plaintiff $157/2002 v Commonwealth (2003) 211 CLR 476, 482 [5] (Gleeson CJ) (‘Plaintiff S157°).

74 Kirk (2010) 239 CLR 531, 581 [99] (French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ).

75LB Crawford and ] Boughey, “The Centrality of Jurisdictional Error: Rationale and Consequences’
(2019) 30 Public Law Review 18.

76 Graham v Minister for Immigration and Border Protection (2017) 263 CLR 1.

77 Commissioner of Taxation v Futuris (2008) 237 CLR 146, 157 [25], 164-66 [55]-[61].

78 See generally, M Groves, ] Boughey and D Meagher (eds), The Legal Protection of Human Rights in
Australia (Oxford, Hart Publishing, 2019).

79T Boughey (n 53) chs 6 .
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IV. The Codification of Judicial Review

A. The Rationale for and Forms of Codification

The codification of various aspects of judicial review has been an enduring law
reform issue in common law jurisdictions for most of the past century.3’ By the
late 1950s, the common law system, which centred around the prerogative writs,
had come under considerable criticism from commentators in both the UK®!
and the US® for its complexity and lack of certainty. In the first edition of his
Administrative Law Treatise, published in 1958, Kenneth Culp Davis famously
wrote of administrative law under the common law:

An imaginary system cunningly planned for the evil purpose of thwarting justice and
maximising fruitless litigation would copy the major features of the extraordinary
remedies. For the purpose of creating treacherous procedural snares and preventing or
delaying the decision of cases on their merits, such a scheme would insist upon a plural-
ity of remedies, no remedy would lie when another is available, the lines between the
remedies would be complex and shifting, the principal concepts confusing the bounda-
ries of each remedy would be undefined and undefinable, judicial opinions would be
filled with misleading generality, and courts would studiously avoid discussing or even
mentioning the lack of practical reasons behind the complexities of the system.%3

These now familiar arguments about the deficiencies of the prerogative writs and
the potential benefits of codification have since been considered by law reform
bodies in virtually every common law jurisdiction®* - often multiple times - and
are an ongoing issue in law reform in Australia.®®

80The issue was considered as early as 1932 by the Donoughmore Committee: Report of the
Committee on Ministers’ Powers, Cmd 4060 (1932) 62, discussed in DGT Williams, “The Donoughmore
Report in Retrospect’ (1982) 60 Public Administration 273, 286 f.

81 Evidence of SA de Smith to the Franks Committee: Report of the Committee on Administrative
Tribunals and Enquiries, Cmnd 218 (1957) Minutes of Evidence, Appendix 1, 10; SA de Smith, Judicial
Review of Administrative Action (London, Stevens & Sons, 1959) 17, 29.

82K Culp Davis, Administrative Law Treatise, vol 3 (St Paul, West Publishing, 1958) 388; K Culp
Davis, ‘English Administrative Law — An American View’ [1962] Public Law 139, 149 ff.

83K Culp Davis, Administrative Law Treatise (n 82) 388.

84See, eg, Australia: Kerr Report (n 1); Electoral and Administrative Review Commission, Report
on Judicial Review of Administrative Decisions and Actions (1990) (Queensland); Canada: Royal
Commission Inquiry into Civil Rights, Report Number One (1968) vol 1 (‘McRuer Report’) (Ontario);
Institute of Law Research and Reform, Judicial Review of Administrative Action — Application for Judicial
Review, Report 40 (1984) (Alberta); Law Reform Commission, Administrative Law: Judicial Review of
Administrative Action, Report 69 (1987) (Manitoba); New Zealand: Public Administrative Law Reform
Committee, Fourth Report (1971); Law Commission, Mandatory Order Against the Crown and Tidying
Judicial Review, Study Paper 10 (2001); South Africa: South African Law Commission, Administrative
Justice Report, Project 115 (1999); UK: Law Commission, Remedies in Administrative Law, Report 73
(1976); Committee of the JUSTICE - All Souls Review Committee, A Review of Administrative Justice,
Some Necessary Reforms (Oxford, Clarendon Press, 1988); Law Commission, Administrative Law:
Judicial Review and Statutory Appeals, Report 226 (1994).

85For example Australia’s (now defunct) peak advisory body on administrative law considered
whether Australia’s federal judicial review legislation should be scaled back or redrafted in 2012 (among
a range of other options) in order to address problems that have emerged as a result of the legislation:
see ARC, Federal Judicial Review in Australia, Report No 50 (2012).
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Statutory reform to the common law is supported by those with a range of
philosophical views about the role of administrative law.®® Some theorists have
argued that codification simplifies and clarifies the law, making it easier for people
to bring successful applications.®” Others have argued in favour of codification as a
method of controlling judicial discretion.® In response to these arguments, many
common law jurisdictions, including a number in Australia, have codified various
aspects of judicial review. Broadly these statutes have attempted to do one of two
things: set out a single, simpler procedure for making judicial review applications
to the courts; or codify the rules of natural justice.

The first category encompasses a broad spectrum of laws. The most minimal
simply create a single judicial review application procedure - often called an ‘order
for judicial review’ - to replace the processes governing applications for preroga-
tive writs under the common law. This is usually achieved through amendments
to court rules or civil procedure legislation. At the other end of the spectrum are
statutes which codify, and in some instances reform, the common law more exten-
sively. For instance, these more ambitious statutes may provide that administrative
decision-makers are under a general duty to give reasons,® codify standing or
jurisdiction requirements,*® or set out some or all of the grounds on which appli-
cations for review may be made.’! These more comprehensive reforms are usually
achieved through the enactment of separate legislation, such as the ADJR Act.”?
However, they do not necessarily need to take the form of separate legislation.”®

The second category of administrative law statutes — which codify the
requirements of natural justice — may apply to administrative decision-makers
generally, including government departments, tribunals, boards, commissions

86 TH Jones (n 22) 518 f.

87See, eg, JUSTICE - All Souls (n 84) 157 f (recommending codification of the grounds of review
along Australian lines in order to make the law ‘as clear as possible and to make it accessible and intel-
ligible to ordinary people’).

88 See, eg, ] Griffith, ‘Constitutional and Administrative Law” in P Archer and A Martin (eds), More
Law Reform Now: A Collection of Essays on Law Reform (Chichester, Barry Rose, 1983) 55 ff. Similar
arguments were made by Republicans and conservative Democrats leading to the introduction of the
US Administrative Procedure Act of 1946, Public Law 79-404, 60 Statute 23. For a discussion of this,
see GB Shepherd, ‘Fierce Compromise: The Administrative Procedure Act Emerges from New Deal
Politics’ (1996) 90 Northwestern University Law Review 1557.

8See, eg, ADJR Act s 13; Administrative Procedures and Jurisdiction Act, RSA 2000 ¢ A-3, s 7;
Promotion of Administrative Justice Act 2000 (South Africa) s 5.

%See, eg, ADJR Act s 3 (limiting the Federal Court’s jurisdiction under the act to ‘decision(s) of
an administrative character made under an enactment’), ss 5 and 6 (requiring that a ‘person who is
aggrieved’ by a decision to which the Act applies may seek judicial review under the Act); Judicial
Review Act, RSPEI 1988, ¢ J-3, s 5(b) (Prince Edward Island) (allowing a judge to dismiss an applica-
tion for judicial review on the ground that the person is not someone who would be ‘adversely affected’
by the relevant act).

91See, eg, Federal Courts Act, RSC 1985, ¢ F-7, s 18.1(4) (Canada); ADJR Act ss 5 and 6; Judicial
Review Procedure Act, RSO 1990,cJ 1,s 2.

°2South Africa’s Promotion of Administrative Justice Act 2000 is another example.

93 See, eg, Federal Courts Act RSC 1985, ¢ F-7, ss 18-18.5, 28.
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and ministers,”* or just to certain categories of decision-maker (typically
‘quasi-judicial’ tribunals).’® The procedures set out may apply automatically,”®
or they may be opt-in, requiring the legislation empowering decision-makers
to expressly require compliance with the statutory procedures.”” This type of
legislation has been particularly popular in North America and has dominated
the attention of Canadian law reformers since the US-enacted Administrative
Procedure Act of 1946.°® There are no examples of this type of general proce-
dural code in Australia, probably due to the fact that the focus of Australian
policy-makers has been on amalgamating tribunals rather than develop-
ing procedural codes of general application to tribunals.®” However, in recent
decades, the Australian Parliament has made numerous attempts to codify the
rules of natural justice that apply to migration decisions, many of which have
been undermined through judicial interpretation. I consider these provisions
briefly below because of the light they shed on the effects of codification more
generally in Australia.

B. The ADJR Act: Overview

The cornerstone of Australia’s statutory judicial review framework is the federal
ADJR Act. The ADJR Act was introduced on the recommendation of two commit-
tees established by the Commonwealth Government to inquire into aspects of
administrative law. The first, the Kerr Committee, was established in October 1968

4 For example, Ontario’s Statutory Powers Procedure Act, RSO 1990, ¢ S 22, s 1 applies to ‘any person
or persons on whom a statutory power of decision is conferred by or under statute’

% For example British Columbia’s Administrative Tribunals Act, SBC 2004, c 45, which only applies
to ‘tribunals; although aspects of its procedural code have been applied to other ‘entities’ See the discus-
sion below.

% For example, Statutory Powers Procedure Act, RSO 1990, ¢ S 22.

7 For example, Administrative Procedures and Jurisdiction Act, RSA 2000 c A-3.

%8 Public Law 79-404, 60 Statute 237. On the APA, see in this book EL Rubin (n 22), especially
sections IIT and IV. The issue continues to attract the attention of Canadian law reform bodies. For example,
in 1996 the Canadian Department of Justice released a report recommending that a comprehensive
procedural code be adopted as ‘opt in’ legislation applicable to all administrative decision-makers:
Department of Justice, Proposal for a Federal Administrative Hearings Act, September 1996, reprinted
in Robert W Macaulay and James LH Sprague, Practice and Procedure before Administrative Tribunals,
vol 4 (Toronto, Thomson/Carswell, 1988) [38.2]. In 2004 British Columbia enacted the Administrative
Tribunals Act, SBC 2004, c 45, which sets out uniform procedures that apply to selected tribunals in
the province and is discussed below. Similar ‘model codes’ of tribunal procedure have been recom-
mended in Alberta and Saskatchewan: see Alberta Law Reform Institute, Powers and Procedures of
Administrative Tribunals, Consultation Memorandum No 13 (2008); Law Reform Commission of
Saskatchewan, A Model Code of Procedure for Administrative Tribunals, Consultation Paper (2003).

% See, eg, Administrative Review Council, Better Decisions: Review of Commonwealth Merits Review
Tribunals, Report No 39 (1995) 136-46; Victorian Attorney-General’s Department, Tribunals in the
Department of Justice: A Principled Approach (1996) Discussion Paper; Queensland Parliament, Legal,
Constitutional and Administrative Review Committee, The Accessibility of Administrative Justice,
Report No 64 (2008) ch 9 (including discussion of previous reform suggestions in Queensland).
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with the mandate of considering and reporting on the judicial review jurisdiction
to be given to the proposed new Federal Court. In addition to the new court’s
jurisdiction, the Kerr Committee was directed to inquire into the ‘procedures
whereby review is to be obtained, ‘substantive grounds of review’ and ‘desirability
of introducing legislation along the lines of the United Kingdom Tribunals and
Inquiries Act 1958190

In its 1971 report, the Kerr Committee discussed the ‘complexity’ and ‘tech-
nical limitations” of the common law in this area, which it saw as diminishing
the effectiveness of judicial review.!’! The Committee recommended a package
of reforms to administrative law, of which a statutory form of judicial review
was one element. With respect to statutory reform, it recommended that the
federal legislation establish a single application procedure for judicial review
which was not remedy-dependent and codify the grounds on which review
could be sought.

The Kerr Committee’s approach to statutory reform of judicial review took
a relatively ‘red light' view of judicial review: one which sees the principal role
of courts as constraining the executive state.!'’? The Committee’s report made it
clear that the principal purpose of the proposed legislation was to achieve ‘more
comprehensive review of administrative decisions’ and facilitate access to the
courts.!® The Committee’s approach to other aspects of reform to administrative
law was more deferential towards the executive.!*

Following the Kerr Report, the Australian government established two
further committees to examine aspects of the proposed reforms. The Ellicott
Committee was charged with the judicial review legislation and agreed with the
Kerr Committee’s recommendations!'® and the Bland Committee with the other
proposals.!® During the course of the Ellicott Committee’s inquiry, Professor
Wade visited Australia from Oxford and expressed concerns about the proposed
codification of judicial review. Wade’s particular concern was that specifying the
grounds of review ‘could have the effect of excluding the possibility of judicial
development of additional grounds’'%” He suggested that if the legislation were

100Kerr Report (n 1) 1.

101 Kerr Report (n 1) 9 f, 16 ff.

102C Harlow and R Rawlings, Law and Administration, 3rd edn (Cambridge, Cambridge University
Press, 2009) ch 1.

103 Kerr Report (n 1) 3, 6.

104Gee, eg, A Cassimatis, ‘Judicial Attitudes to Judicial Review: A Comparative Examination of
Justifications Offered for Restricting the Scope of Judicial Review in Australia, Canada and England’
(2010) 34 Melbourne University Law Review 1, 16, who notes that the Committee’s recommendations
relating to the AAT were more concerned with balancing efficient administration and individual
justice. See also L Blayden, ‘Designing Administrative Law for an Administrative State: The Carefully
Calibrated Approach of the Kerr Committee’ (2021) 28(4) Australian Journal of Administrative
Law 205, 216 f.

105 Ellicott Report (n 39) 5, 11.

196 Committee on Administrative Discretions, Final Report of the Committee on Administrative
Discretions (1973).

107Ellicott Report (n 39) 9.
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to go ahead, it should include an open ended ground to allow the legislation to
adapt to developments in the common law. The Ellicott Committee did not accept
Wade’s warning, but did accept his advice with respect to the inclusion of an open-
ended ground. As a result, the ADJR Act contains two open-ended grounds: that a

decision is ‘otherwise contrary to law’;!% or was an ‘exercise of power in a way that

constitutes abuse of the power’ 1%
In addition, the Ellicott Committee recommended that a new ground of review
be added to those available at common law permitting the Federal Court to grant

relief:

[WThere the fact which the officer relied upon for his decision did not exist or where
the officer or tribunal was required to act on evidence admissible before it or on facts of
which it might take notice and there was no evidence or no such facts to support find-
ings of fact made by the officer or tribunal in exercising his or its discretion.!?

It was envisaged that this statutory ground would go beyond the common law ‘no
evidence’ ground, which was only available to challenge jurisdictional facts. This
was another of Wade’s suggestions, although the Ellicott Committee did not elabo-
rate on why it was recommending this expansion in the common law ‘no evidence’
ground of review.

The ADJR Act today is substantially the same as when it was first enacted
in 1977. The Act confers judicial review jurisdiction on the Federal Court of
Australia and the Federal Circuit Court of Australia. Its key features are as
follows.

i. Establishing a Simplified Review Procedure

The ADJR Act establishes a single procedure for applying for an ‘order of review,
which applies regardless of the remedy being sought.!!! It also sets out a single test
for standing - ‘a person aggrieved’ — which has been interpreted as ‘almost identi-
cal’ to the common law ‘special interest’ test.!!? The courts are empowered to make
orders with the same effect as the prerogative writs to remedy unlawful adminis-
trative action, but may provide whichever remedy they deem appropriate, rather
than being restricted by the grounds on which review is sought, type of error or
class of decision-maker.!13

108 ADJR Act s 5(1)(j).

109 ADJR Act s 5(2)(j).

10E]licott Report (n 39) 10.

UIADJR Acts 11.

2R Douglas, ‘Standing’ in M Groves and HP Lee (eds), Australian Administrative Law (Melbourne,
Cambridge University Press, 2007) 170. See, eg, Tooheys Ltd v Minister for Business and Consumer
Affairs (1981) 36 ALR 64, 79; Re Australian Institute of Marine and Power Engineers v the Secretary,
Department of Transport (1986) 13 FCR 124, 132-33.

13 ADJR Act s 16.
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ii. Providing a Right to Reasons

Another recommendation of both the Kerr and Ellicott Committees was that a
person with standing to seek review of a decision should have a right to obtain
reasons for that decision.!'* There is no general common law right to receive
reasons for an administrative decision in Australia.!*> Accordingly, the inclusion of
such a right in the ADJR Act is an important distinction between common law and
statutory judicial review in Australia. The right to seek reasons applies to all deci-
sions to which the ADJR Act applies, unless it is expressly excluded by statute.''¢

iii. Codifying the Grounds of Review

The ADJR Act codifies the grounds of review, setting out 17 specific grounds
on which the courts can review administrative decisions. These cover all of the
‘grounds’ of review under common law, discussed in section IIT above, as well as
the ground of failing or refusing to make a decision. Many of the grounds are
expressed in highly specific terms. For example, review may be sought for an
‘improper exercise of power,!'” which includes (among many other things):
‘taking an irrelevant consideration into account’; ‘failing to take a relevant consid-
eration into account’; ‘an exercise of a power for a purpose other than a purpose for
which the power is conferred’; and ‘an exercise of a personal discretionary power
at the direction or behest of another person’!'® For the most part, the statutory
grounds restate the grounds available under the common law.!'® The exception is
the statutory ‘no evidence’ ground which goes beyond the common law ground as
discussed above, although the precise extent to which it does so has not yet been
settled by the courts.!?

In addition, there are the two open-ended grounds mentioned above, added
to address Professor Wade’s concern that specifying the grounds of review may
hinder the development of additional grounds at common law.!?! Aronson has
described the provisions as ‘invitations to the Federal Court to add different or
newer common law grounds’ to the 17 listed.!** Yet neither ground has been
widely used by applicants, nor have they been the subject of any analysis from the
courts. In fact, ‘these grounds are so underused and under-theorised that they may
fairly be described as “dead letters”!'??

14 Kerr Report (n 1) 78-79; Ellicott Report (n 39) 8.

15 pyblic Service Board v Osmond (1986) 159 CLR 656.

116 The legislature may exclude decisions-makers from this statutory duty to provide reasons by listing
them in sched 2 to the ADJR Act.

H7 ADJR Act s 5(1)(e).

118 ADJR Act s 5(2)(a), (b), (c) and (e).

19 Kioa v West (1985) 159 CLR 550, 567 (Gibbs CJ), 576 (Mason J), 625 (Brennan J).

120 M Aronson, M Groves and G Weeks (n 24) 259.

121 Ellicott Report (n 39) 9.

122 M Aronson (n 10).

123M Groves, ‘Substantive Legitimate Expectations in Australian Administrative Law’ (2008) 32
Melbourne University Law Review 470, 518.
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C. The ADJR Act: Effects and Effectiveness

For at least a decade after its introduction, the ADJR Act was considered a
leading innovation. It became the primary avenue for judicial review applica-
tions, improved access to the courts and resulted in a surge in judicial review
applications.!?* Aronson, Groves and Weeks have suggested that the Act’s codi-
fication of the grounds of review may have contributed to the increased number
of applications by advertising the grounds of review to the legal profession.'?®
Twelve years after the ADJR Act was enacted,'?° Sir Anthony Mason, then Chief
Justice of the High Court of Australia, concluded that the legislation may have:

[A]chieved more than mere simplification and clarification of the grounds and reme-
dies for judicial review. It may have played a part in assisting the judicial elaboration of

the common law principles of review.!?”

However, more recently the ADJR Act has attracted considerable criticism for
the longer-term impact that it has had on judicial review in Australia. It has also
become less influential as a model for reform in the states and territories in recent
years, with Victoria and Western Australia rejecting proposals for similar acts
in 1999'28 and 2002!% respectively.!*

Three main criticisms have been made of the ADJR Act: that it has not achieved
its objective of simplifying the procedure for applying for judicial review; that it
lacks a guiding purpose; and that it has ossified the law. I examine each of these
below. I argue that there is a fourth effect that the ADJR Act seems to have had on
Australian judicial review principles, which is methodological rather than substan-
tive. By listing the ‘grounds of review’ in specific and narrow terms, I suggest that
the ADJR Act has resulted in Australian courts continuing to reason by reference
to these narrow grounds instead of adopting the more flexible and less structured
approach to reasoning as courts in the UK and Canada have done.

124p Billings and A Cassimatis, ‘Australia’s Codification of Judicial Review: Has the Legislative Effort
Been Worth it?” in M Groves (ed), Modern Administrative Law in Australia: Concepts and Context
(Melbourne, Cambridge University Press, 2014) 180, 181 f; M Aronson, M Groves and G Weeks (n 24)
66 f; A Mason, Administrative Review: the Experience of the First Twelve Years' (1989) 18 Federal Law
Review 122, 123.

125M Aronson, M Groves and G Weeks (n 24) 67. Justice Basten agrees: JJ Basten, ‘50th Anniversary
of the Kerr Committee Report: Judicial Review’ (2021) 28(4) Australian Journal of Administrative
Law 269.

126 Although only nine years since the ADJR Act had come into operation. The Act was assented to
in 1977, but did not come into effect until 1980. The delay has been ascribed to ‘bureaucratic objec-
tions’ to the requirement to give reasons: see D Pearce, Commonwealth Administrative Law (Sydney,
Butterworths, 1986) 143.

127 A Mason (n 124) 125.

128 See Peter Bayne, Judicial Review in Victoria, Expert Report No 5, Victorian Attorney-General’'s Law
Reform Advisory Council (1999).

129Taw Reform Commission of Western Australia, Report on Judicial Review of Administrative
Decisions, Project No 95 (2002) 26.

130 As Nason’s chapter in this book details, the ADJR Act model was also rejected in the UK’s recent
inquiry into whether judicial review should be codified, with the Report concluding that it would make
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i. It has not Simplified the Process of Applying for Judicial Review

The central criticisms of the Act relate to the narrow scope of its jurisdictional
formula.'®! For a range of reasons, some deliberate choices,'*? some a reflection of
the state of administrative law at the time the ADJR Act was drafted'?? and others
the result of narrow judicial interpretation,'** the scope of the Federal Court’s
jurisdiction under the ADJR Act is narrower than the scope of the High Court’s
jurisdiction under the Constitution. In the early years of the ADJR Act, this
resulted in some applications for review still needing to be heard at first instance in
the High Court. Expressing concern about the High Court’s ‘heavy work load;, the
Federal Parliament conferred an additional source of judicial review jurisdiction
on the Federal Court in 1983, which matched the High Court’s original jurisdic-
tion under section 75(v) of the Constitution.!?®

The result is that there is now a dual system of review at the federal level,
which has ironically introduced a new set of complex, technical issues into
Australian administrative law of the very same nature that the ADJR Act was
enacted to resolve. The ADJR Act is now used by litigants less often than the

little difference. See in this book S Nason, ‘Codification of Administrative Law in the United Kingdom’
section IV.C.

131 For a detailed analysis, see P Billings and A Cassimatis (n 124) 183 ff; ARC, Federal Judicial Review
in Australia (n 10) chs 4 f in particular; M Aronson (n 10) 204 fi; M Groves, ‘Should We Follow the
Gospel of the Administrative Decisions (Judicial Review) Act 1977 (Cth)?’ (2010) 34 Melbourne
University Law Review 736; C Mantziaris and L McDonald, ‘Federal Judicial Review Jurisdiction after
Griffith University v Tang (2006) 17 Public Law Review 22.

132The Parliament can exempt decisions from the scope of the ADJR Act by listing them in
Schedule 1. It has chosen to do so with respect to many decisions which may be non-justiciable in any event
(eg, defence and national security) as well as with a range of others that have their own separate statu-
tory review schemes (eg, workplace relations, migration and tax). See Administrative Review Council,
The Scope of Judicial Review, Discussion Paper (2003) 17, 44-46.

133 For example, the requirement that decisions be made ‘under an enactment’ may be explained by
the fact that when the Act was drafted, the common law judicial review principles and remedies only
applied to decisions made under statutory power. It was not until the 1980s that the common law
expanded to encompass decisions made under prerogative power and by the Crown: see Council of
Civil Service Unions v Minister for the Civil Service [1985] AC 374; Minister for Arts, Heritage and
Environment v Peko Wallsend Ltd (1987) 75 ALR 218, 223 (Bowen CJ), 227 (Sheppard J), 246-49
(Wilcox J); R v Toohey; Ex parte Northern Land Council (1981) 151 CLR 170; FAI Insurances v Winneke
(1982) 151 CLR 342.

134 See, eg, Griffith University v Tang (2005) 221 CLR 99, 130 [89] (Gummow, Callinan and Heydon JJ)
(interpreting the ADJR Act’s requirement that decisions be made ‘under an enactment’ as requiring a
close nexus between the rights and obligations affected by a decision and legislation as the legal source
authorising the decision impacting on those rights and obligations); NEAT Domestic Trading Pty Ltd v
AWB Ltd (2003) 216 CLR 277, 296-300 [47]-[64] (McHugh, Hayne and Callinan JJ) (holding that the
AWRBI, which had a statutory power to effectively veto a government authority’s approval of bulk wheat
exports, was not subject to review under the ADJR Act as the AWBI ‘does not owe its existence to the
[empowering] Act), but to corporations law. As a result, the majority reasoned that AWBI was required
to act in the interests of its shareholders and that imposing public law obligations on the company
would, in many cases, be inconsistent with those interests).

135 Commonwealth, Parliamentary Debates, House of Representatives, 21 September 1983, 1046
(Lionel Bowen, Minister for Trade), discussing the Statute Law (Miscellaneous Provisions) Act (No 2)
1983 (Cth) which inserted s 39B into the Judiciary Act 1903 (Cth).
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Judiciary Act,'®® but it has not been completely dispensed with by applicants
because it remains useful for other reasons. In particular, one of the major tech-
nical and difficult issues associated with the prerogative writs — the need to
demonstrate jurisdictional error - is not a limitation under the ADJR Act.!¥’
Accordingly, judicial review applicants need to make careful, technical stra-
tegic choices.!*® The Administrative Review Council (ARC) recommended
that the ADJR Act be amended to fix some of these problems so that litigants
could benefit from the clear, express statements of principle in the ADJR Act.!?
However, to date, the Federal Government has not proposed any such amend-
ments to the ADJR Act and has ceased funding the ARC.!0

ii. It Lacks a Guiding Purpose

A second complaint about the ADJR Act is its lack of any guiding purpose or
principles.!*! The criticism is actually one that has been levelled more generally
against Australian administrative law, with a number of commentators arguing
that Australian administrative law has, to a greater extent than its counterparts in
the UK and the US, struggled to locate itself within any set of organising principles
or framework.!4?

It is contended that the enactment of the ADJR Act provided an opportunity
for legislators to express a more general set of principles to guide the develop-
ment of Australian administrative law and its failure to do so left judicial review in
Australia without any ‘organising themes which might give some shape and direc-
tion to each particularised ground’!#?

Others, including the ARG, reject the suggestion, arguing that an objects clause
may further narrow the scope of judicial review under the Act'** and ‘create more
uncertainty about the grounds of review’ without having ‘any real benefit for
decision-makers.!*> Furthermore, the High Court’s focus on the Constitution as

136 ARC, Federal Judicial Review in Australia (n 10) 65 fF.

137See JJ Basten (n 125).

1338 Tronson, ‘The Practical Impacts of the ADJR Act on Judicial Review Applications,
AUSPUBLAW Blog, 22 October 2021, auspublaw.org/2021/10/the-practical-impacts-of-the-adjr-act-
on-judicial-review-applications.

139 ARC, Federal Judicial Review in Australia (n 10) 72 ff.

1407 Boughey and G Weeks, ‘Comment from Australia: Australian Government Scraps Peak
Administrative Law Advisory Body, UK Constitutional Law Association Blog, 20 May 2015:
ukconstitutionallaw.org/2015/05/20/janina-boughey-and-greg-weeks-comment-from-australia-
australian-government-scraps-peak-administrative-law-advisory-body.

141 M Aronson (n 10) 203. The issue was also raised by a number of submissions to the ARC’s inquiry
into federal judicial review: see ARC, Federal Judicial Review in Australia (n 10) 130 ff.

142§ Gageler, “The Underpinnings of Judicial Review of Administrative Action: Common Law
or Constitution’ (2000) 28 Federal Law Review 303; B Selway, ‘The Principle Behind Common Law
Judicial Review of Administrative Action — the Search Continues’ (2002) 30 Federal Law Review 217.

143 M Aronson (n 10) 203.

144 M Aronson (n 10) 218.

145 ARC, Federal Judicial Review in Australia (n 10) 132. See also M Groves (n 131) 760 ff.


http://auspublaw.org/2021/10/the-practical-impacts-of-the-adjr-act-on-judicial-review-applications
http://auspublaw.org/2021/10/the-practical-impacts-of-the-adjr-act-on-judicial-review-applications
http://ukconstitutionallaw.org/2015/05/20/janina-boughey-and-greg-weeks-comment-from-australia-australian-government-scraps-peak-administrative-law-advisory-body
http://ukconstitutionallaw.org/2015/05/20/janina-boughey-and-greg-weeks-comment-from-australia-australian-government-scraps-peak-administrative-law-advisory-body

24  Janina Boughey

the centre of administrative law principles and its preparedness to interpret the
ADJR Act differently from the common law where statutory language requires
suggest that an ordinary Act of Parliament may not ever have been capable of
tulfilling this guiding role.

iii. ‘Ossifying’ the Common Law

The third set of criticisms of the ADJR Act are those relating to its effect on the
development of the common law, and the ‘grounds of review’, in particular. As
discussed above, when the Act was first being designed, a major concern was that
the statutory grounds would not be able to keep pace with developments in the
common law, resulting in a fracture between the common law and the ADJR Act.
But this has not occurred. The codified grounds of review available under the
ADJR Act have proven sufficiently flexible to accommodate substantial changes
in the scope of the common law, including, for example, considerable changes to
the application of the rules of natural justice.!*® For the most part, the grounds
of review available under the ADJR Act are the same as those available under
the common law. The High Court has held that the ADJR Act grounds should be
read as a summary of the common law grounds, except where the language of
the Act requires otherwise.!?

Furthermore, and as noted above, the Australian courts have not found it
necessary to rely on the two catch-all grounds inserted at Professor Wade’s urging,
which indicates that the other codified grounds have been sufficiently malleable
to accommodate developments that have occurred in the common law. However,
this may change following recent developments in the scope of the unreasona-
bleness ground of review under common law. In Minister for Immigration and
Citizenship v Li,'* the High Court expanded the unreasonableness ground at
common law beyond the traditional formulation articulated by Lord Greene in
Associated Provincial Picture Houses v Wednesbury Corporation.'*® However the
ADJR Act entrenches the Wednesbury formulation, providing that an application
for review may be made on the ground that an ‘exercise of a power ... is so unrea-
sonable that no reasonable person could have so exercised the power’!>® Thus, it
may now be necessary for applicants to rely on one of the catch-all grounds in
making certain arguments regarding the unreasonableness of an administrative
decision.

The only settled differences between the grounds of review available under
the ADJR Act and the common law are the result of deliberate policy choices

146 Kioa v West (1985) 159 CLR 550.

147 Kioa v West (1985) 159 CLR 550, 576-77 (Mason J), 594 (Wilson J), 625 (Brennan J).

Y8 Minister for Immigration and Citizenship v Li (2013) 87 ALJR 618.

49 Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223, 230. For an
overview of the changes to the unreasonableness ground in the past decade, see ] Boughey, ‘Legal
Unreasonableness: In Need of a New Justification?’ (2022) 45 UNSW Law Journal 113.

150 ADJR Act s 5(2)(g).
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on the part of the ADJR Act’s drafters. The ADJR Act’s grounds are broader
than the common law’s grounds in two ways. The first, which has already been
discussed, relates to the ‘no evidence’ ground of review. The second way in which
the ADJR Act grounds of review are wider than the common law grounds is due
to the fact that the Act draws no distinction between jurisdictional errors and
errors within a decision-maker’s jurisdiction. While this removes one of the most
complex areas of the law from the ADJR Act, Aronson argues that by severing
of the link with jurisdictional error, the ADJR Act’s grounds of review ‘offer no
readily apparent principles to keep the court on the path of judicial review and
away from merits review’!*! I disagree. The grounds of review listed in the ADJR
Act are still errors of law, even if they need not be errors of law that go to juris-
diction. Perhaps more problematic is the fact that common law judicial review in
Australia is very much concerned with jurisdictional error, and the concept has
become increasingly important over the past 20 years.!*

Neither of the reports by the Kerr and Ellicott committees contained any
discussion of the reasons for the abolition of the distinction between jurisdic-
tional and non-jurisdictional errors in the ADJR Act, although the Kerr Report
did briefly discuss the difficulties inherent in the distinction.!> The practical effect
of this difference between the common law and the ADJR Act is that the ADJR
Act’s grounds of review are broader than the common law grounds as they are not
limited to jurisdictional errors or non-jurisdictional errors of law on the face of
the record. This means, for example, that all procedural errors may be remedied
under the ADJR Act'>* regardless of whether Parliament intended that a failure to
follow certain procedures would take a decision-maker beyond their authority.!>
These two differences between the grounds of review available under the ADJR
Act and common law may result in some additional complexity and technicality
in Australian administrative law. Yet, unlike those aspects of the ADJR Act which
restrict the scope of statutory review compared to the common law, there have not
been any calls to amend the statutory grounds of review so that they fall into line
with the common law grounds.

A more troubling criticism of codification of the grounds of review was articu-
lated by Kirby J in Re Minister for Immigration and Multicultural Affairs; Ex parte
Applicant $20/2002.'¢ His Honour argued that while the ADJR Act has been
‘overwhelmingly beneficial, its codification of the grounds of review had ‘retarded’
the development of the grounds of review under common law in Australia.!’

151 M Aronson (n 10) 203.

1528ee JJ Spigelman, “The Centrality of Jurisdictional Error’ (2010) 21 Public Law Review 77;
LB Crawford and ] Boughey (n 75).

153 Kerr Report (n 1) 13 f.

1% Which provides that the court may review a decision on the ground that ‘procedures that were
required by law to be observed in connection with the making of the decision were not observed.

155 See, eg, Muin v Refugee Review Tribunal (2002) 190 ALR 601, 640 [169] (Gummow J).

156 Re Minister for Immigration and Multicultural Affairs; Ex parte Applicant $20/2002 (2003)
198 ALR 59, 94 [157] (‘Applicant S20°).

157 Applicant $20 (2003) 198 ALR 59, 94-95 [156]-[168] (Kirby J).
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He pointed to developments in the grounds of review under the common law in
England since the enactment of the ADJR Act and argued that the common law in
Australia had not kept pace. Specifically, he noted that the ‘no evidence’ ground had
expanded to include factual errors made within a decision-maker’s jurisdiction,!>®
and that English courts would also now review jurisdictional facts which were only
required to be met to the decision-maker’s satisfaction on all grounds, not just
whether the state of mind was logically formed.'>® He argued that:

The common law in Australia might have developed along similar lines. However, it
was at about the time of Lord Wilberforce’s exposition in Tameside that the ADJR Act
was enacted in relation to federal administrative decisions. The somewhat arrested
development of Australian common law doctrine that followed reflects the large impact
of the federal legislation on the direction and content of Australian administrative law
more generally.!®

Similar arguments have since been made by commentators regarding the unrea-
sonableness ground of review in Australia.'®!

The Australian High Court has since followed the English approach to subjec-
tive jurisdictional facts.!®? It has also recently expanded the unreasonableness
ground from its traditional, narrow Wednesbury formulation, so that it now
has much in common with the flexible Canadian standard of reasonableness.!®®
However, the ‘no evidence’ ground at common law remains stricter in Australia
than in England.!®* Wade and Forsyth have suggested that the expansion of the

158 Applicant $20 (2003) 198 ALR 59, 97 [165] (Kirby J), citing R v Criminal Injuries Compensation
Board; Ex parte A [1999] 2 AC 330, 344-45 (Lord Slynn of Hadley).

159 Applicant $20 (2003) 198 ALR 59, 96 [162] (Kirby J), citing Secretary of State for Education and
Science v Tameside Metropolitan Borough Council (1977) AC 1041 (‘Tameside’), 1047 (Lord Wilberforce).

160 Applicant S20 (2003) 198 ALR 59, 97 [166] (Kirby J).

161 See M Taggart, “Australian Exceptionalism” in Judicial Review’ (2008) 36 Federal Law Review 1, 12;
J Pennel and Y Hui Shi, “The Codification of Wednesbury Unreasonableness — A Retardation of the
Common Law Ground of Judicial Review in Australia?’ (2008) 56 AIAL Forum 22.

162 A majority of members of the High Court now seem to have accepted that facts dependent on the
subjective satisfaction of a decision-maker may be jurisdictional, and may be reviewed for ‘irrationality’
and ‘illogicality’: see Minister for Immigration and Multicultural and Indigenous Affairs v SGLB (2004)
78 ALJR 992, 998 [34] (Gummow and Hayne J]); Minister for Immigration and Citizenship v SZMDS
(2010) 240 CLR 611, 624 [37]-[39] (Gummow AC] and Kiefel J), 647-48 [129]-[130] (Crennan and
Bell J]); Plaintiff M70/2011 v Minister for Immigration and Citizenship (2011) 244 CLR 144, 179-81
[57]-[59] (French CJ indicated that it does not matter whether discretion is within jurisdiction or goes
to jurisdiction, as in either case the Court will still be asking whether the power was properly construed
by reference to all of the ordinary grounds of review).

163Gee i (2013) 249 CLR 332 and SZVFW (2018) 92 ALJR 713.

164See discussion in M Aronson, M Groves and G Weeks (n 24) 259 ff. In Australia many recent
decisions have continued to restrict the common law ‘no evidence’ ground to jurisdictional facts or
‘particular facts’ which the legislation requires a decision-maker to find: see, eg, Minister for Immigration
and Multicultural and Indigenous Affairs v SGLB (2004) 207 ALR 12, 21 [39] (Gummow and Hayne JJ,
with whom Gleeson CJ agreed at 13); SZAPC v Minister for Immigration and Multicultural and
Indigenous Affairs [2005] FCA 995, [47]; SZWFB v Minister for Immigration and Citizenship [2007]
FCA 167, [32]. By contrast, English courts have gone well beyond this traditional concept of the
‘no evidence’ ground to find that decision-makers have erred when they have made a mistake with
regard to material facts, regardless of whether the statute requires the facts to be established: E v Home
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‘no evidence’ ground in the ADJR Act may have obviated the need for the courts to
expand the ground at common law:

To find facts without evidence is itself an abuse of power and a source of injustice, and
ought to be within the scope of judicial review. This is recognised in other jurisdictions
where the grounds of judicial review have been codified by statute. In Australia the
Administrative Decisions (Judicial Review) Act 1977 expressly authorises review on
the ground that there was ‘no evidence or other material’ to justify the decision where
some particular matter has to be established, and a somewhat analogous provision has
been enacted in Canada.!®

The Canadian provisions to which Wade and Forsyth refer have not prevented
Canadian courts from developing the common law ground along the same lines as
the statutes. However, in Australia, Kirby J's argument finds some support in the
fact that the Australian High Court has only been asked to consider expanding
the common law ‘no evidence’ ground along English lines on one occasion, where
the majority found it unnecessary to consider the issue.!

It is possible that if given the opportunity to consider the scope of the ground,
the High Court would also expand the no evidence ground, but that the ADJR
Act coupled with the Federal Court’s alternative jurisdiction under section 39B of
the Judiciary Act has prevented these opportunities from arising. Yet, it is equally
possible that the Australian High Court would be reluctant to expand the ‘no
evidence’ ground at common law because to do so would risk encroaching on
the merits of the decision and thus offend the constitutionally entrenched separa-
tion of powers. This has been the High Court’s reasoning for refusing to follow
English decisions expanding another common law principle — substantive legiti-
mate expectations, as discussed in section III above. However, Canada’s Supreme
Court has likewise declined to follow the English expansion of legitimate expec-
tations for similar reasons, though without the express link to any separation of
powers doctrine.'®”

Therefore, while it is possible that the ADJR Act may have prevented the High
Court from needing to consider whether to expand the ‘no evidence ground
under common law, it is far from clear that the Act has generally had the effect of
stifling the development of the grounds of review. Restrictions in the Australian
High Court’s approach to review, where they exist, appear largely to have contin-
ued because of constitutional constraints — particularly Australia’s constitutional
separation of powers. Furthermore, the High Court actually relied on the ADJR
Act to justify extending natural justice obligations to administrative (as opposed to

Secretary [2004] QB 1044, 1071 (Carnwath L]); W Wade and C Forsyth, Administrative Law, 10th edn
(Oxford, Oxford University Press, 2009) 232 ff.

165W Wade and C Forsyth (n 164) 232 (references omitted).

166 Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Applicant $134/2002
(2003) 211 CLR 441, 458-59 [35]-[37](Gleeson CJ, McHugh, Gummow, Hayne and Callinan JJ).

167 Mount Sinai Hospital Center v Quebec (Minister of Health and Social Services) [2001] 2 SCR 281,
303-04 [27]-[30] (Binnie J for McLachlin CJ).



28  Janina Boughey

quasi-judicial) decision-makers in Kioa v West.!%® While the reasoning used by the
Court was dubious in that respect, it does further illustrate that the codification of
administrative law principles has not impeded their development.

Another feature of the ADJR Act, which was widely heralded as one of its
most innovative and important elements, but which may ultimately have hindered
developments in the common law, is the duty it places on decision-makers to give
reasons. The High Court of Australia has maintained its position that:

There is no general rule of the common law, or principle of natural justice, that requires
reasons to be given for administrative decisions, even decisions which have been made
in the exercise of a statutory discretion which may adversely affect the interests, or
defeat the legitimate or reasonable expectations, of other persons.!®

This contrasts with the approach in Canada and the UK, where, although there is
no right to reasons in all cases, the common law has been held to require decision-
makers to give reasons for most decisions.!”® The ADJR Act imposes an obligation
on federal decision-makers whose decisions are reviewable under that Act to give
reasons for their decisions, on request by a person with standing to seek review.
Other federal, state and territory statutes do likewise with respect to other admin-
istrative decisions.!”! The effect is that most Australian decision-makers are under
a statutory duty to give reasons for their decisions.

It is clearly arguable that this may have obviated the need to Australian law to
develop along the same lines as it has in Canada and the UK to expand common law
natural justice requirements to include a duty to provide reasons in most cases.!”?
Yet, once again, the High Court’s recent changes to the unreasonableness standard
somewhat undermine this argument. Li, and the cases which follow it, emphasise
that a decision may now be legally unreasonable if a decision-maker has failed to
provide an adequate justification for it.!”? In other words, a decision may not meet
the legal threshold of reasonableness if a decision-maker has failed to provide an
adequate justification for it. As I have argued elsewhere, this development seems
to undermine the position established in Osmond.!”* But it also demonstrates that

168 Kioa v West (1985) 159 CLR 550, 578-79 (Mason J), 596-97 (Wilson J), 360-61 (Deane J).

169 public Service Board of NSW v Osmond (1986) 159 CLR 656, 662 (‘Osmond’). Affirmed (in obiter)
in Wingfoot Australia Partners Pty Ltd v Kocak (2013) 88 ALJR 52, 61 [43].

170 Baker v Canada [1999] 2 SCR 817, 848 [43]. For a discussion of the English position, see M Elliott,
‘Has the Common Law Duty to Give Reasons Come of Age Yet?” [2011] Public Law 56. See generally
M Groves, ‘Reviewing Reasons for Administrative Decisions: Wingfoot Australia Partners Pty Ltd v
Kocak’ (2013) 35 Sydney Law Review 627, 640.

171See, eg, Administrative Appeals Tribunal Act 1975 (Cth) s 28; Administrative Decisions (Judicial
Review) Act 1989 (ACT) s 13; Judicial Review Act 1991 (Qld) pt 4; Judicial Review Act 2000 (Tas) pt 5;
Administrative Law Act 1978 (Vic) s 8. See also NSW Supreme Court Practice Note (CL) 3 ¢l 23.

172] Boughey (n 53) ch 4.

173See Li (2013) 249 CLR 332, 367 (Hayne, Kiefel and Bell JJ); and SZVFW (2018) 92 ALJR 713, [10]
(Kiefel CJ), [82] (Nettle and Gordon JJ).

1741 Boughey, “The Reasonableness of Proportionality in the Australian Administrative Law Context’
(2015) 43 Federal Law Review 59, 86.



The ‘Codification’ of Administrative Law in Australia 29

the presence of a right to reasons in the ADJR Act has not ultimately prevented
the courts from developing the common law in ways which substantively protect
that same right.

Thus, in my assessment, the ADJR Act does not appear to have hampered
developments in the common law, as Kirby ] suggested.

iv. Methodology of Judicial Review Reasoning

As explained above, the ADJR Act lists the grounds of review in fairly specific
terms. Bateman and McDonald explain that by placing these specific grounds ‘at
the heart of any judicial review analysis ... the ADJR Act facilitated understand-
ing those grounds as establishing generally applicable legal norms regulating the
exercise of the statutory powers of government’!”> Bateman and McDonald argue
that this view of the grounds as freestanding norms is no longer consistent with
the ‘statutory approach’ to judicial review in Australia (explained above). This may
be true, but the statement of ‘grounds’ in the ADJR Act continues to affect the way
in which legal arguments are made on judicial review, and the methodology of
judicial reasoning.

Where review is sought under the ADJR Act or another Act that similarly lists
the grounds on which applications for review can be made, applicants obviously
need to specify the subsection of the Act under which the application is made.
However, in making an application for judicial review under common law (in state
courts), the Constitution or the Judiciary Act 1903 (in federal courts), applicants
will likewise usually specify the particular ground or grounds on which the rele-
vant administrative act is alleged to be unlawful. Courts will then usually consider
whether each ground of review is made out on the facts.!”® Thus, the grounds on
which courts will find discretion to have been exercised unlawfully are often still
expressed in terms which suggest that they are fairly narrow legal rules or implica-
tions rather than examples of arbitrariness or unreasonableness, both under the
ADJR Act and common law.

This contrasts with developments in Canada and the UK over the last 40 years,
where courts have tended to move away from viewing the grounds of review
as narrow legal rules and have come to express legal errors in far more general
and vague terms. For example, in Canada, since Baker v Canada,'”” courts have
tended not to focus on the specific errors that a decision-maker may make, but
instead treat their central inquiry as the more general question of whether a

175W Bateman and L McDonald (n 25) 161.

176 See, eg, Plaintiff M79-2012 v Minister for Immigration and Citizenship (2013) 252 CLR 336 (improper
purpose); Nabbs v Nadrinos [2013] VSC 419 (taking into account irrelevant considerations); NZA v
Minister for Immigration and Citizenship (2013) 59 AAR 294 (acting under dictation); Forman and
York v ACT Planning and Land Authority and Evans and Evans (2013) 279 FLR 54 (taking into account
irrelevant considerations, failure to take into account relevant considerations and unreasonableness).

177 Baker v Canada [1999] 2 SCR 817.
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decision-maker has ‘abused their discretion’!”® For instance, the Supreme Court
stated in Dr Q v College of Physicians and Surgeons of British Columbia that ‘it is
no longer sufficient to slot a particular issue into a pigeon hole of judicial review
and, on this basis, demand correctness from the decision-maker’'”® and ‘[n]or
is it sufficient merely to identify a categorical or nominate error, such as bad
faith, error on collateral or preliminary matters, ulterior or improper purpose,
no evidence, or the consideration of an irrelevant factor’'®® Instead, ‘review of
the conclusions of an administrative decision-maker must begin by applying the
pragmatic and functional approach’!8! This led Evans JA in the Federal Court of
Appeal to conclude that the generalised ‘abuse of discretion’ ground of review has
subsumed the specific ultra vires grounds:

At one time, courts regarded ultra vires as the only ground of review available at
common law for the exercise of statutory discretion. Administrative action could be
held to be ultra vires if the repository of discretion committed one of the errors from
the familiar catalogue ...

In Canada, the more descriptive ‘abuse of discretion’ seems now to be the preferred
formulation of the ground on which courts review the exercise of administrative discre-
tion. While the various categories of ultra vires error remain relevant as means of
establishing that an abuse of discretion has occurred, reviewing courts are also to take
a more holistic approach to review. Thus, in order to reflect the deference due to the
decision-maker to whom the legislature has delegated discretion, a court should not
necessarily assume that it may substitute its view on, for example, issues of propriety of
purpose and the relevance of the factors considered.'8?

A similar, though less stark, trend can be observed in the UK, with the broad
threshold of ‘abuse of power’ seemingly becoming the preferred method of
expressing legal error rather than more particularised ultra vires grounds.'®?

The listing of the grounds of review in the ADJR Act may be one contributing
factor to this divergence between Australian administrative law and developments
in other, similar common law jurisdictions. However, it is unlikely to be the only
factor. Another explanation for the relative rigidity with which Australian courts
apply the grounds of review is the High Court’s broader ‘hostility to “top down”

178See, eg, Mount Sinai Hospital Centre v Québec (Minister of Health and Social Services) [2001]
2 SCR 281, 313-14 [53]-[54] (Binnie ] and McLachlin CJ).

179 Dr Q v College of Physicians and Surgeons of British Columbia [2003] 1 SCR 226, 237 [25].

180 1hid 236 [22].

181ihid 238 [25].

182 Canada (Revenue Agency) v Telfer 2009 FCA 23, [21]-[22] (Evans JA, with whom Sexton and
Ryer JJA agreed) (references omitted). This is similar to the approach that has developed in the UK,
where it is more common to use the general terms ‘abuse of power’ or ‘abuse of discretion’ than to refer
to particular errors of law: see P Craig, Administrative Law, 8th edn (London, Sweet & Maxwell, 2016)
16 ff; W Wade and C Forsyth (n 164) 286 ff.

183H Woolf et al, De Smith’s Judicial Review of Administrative Action, 8th edn (London, Sweet &
Maxwell, 2018) 644.
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reasoning’!3 With the exception of an activist period during the early 1990s,
Australia’s High Court has adhered to what has variously been described as a
strict ‘legalist, ‘formalist’ or ‘literalist’ approach to public law.'®* This approach
has been influenced by Sir Owen Dixon, who famously stated that: “There is no
other safe guide to judicial decisions in great conflicts than a strict and complete
legalism. 18 Under Dixon’s influence, the High Court has generally tended to
develop the common law via small and incremental rules rather than being
guided by broad principles such as ‘community values, human rights and inter-
national law.!¥” Furthermore, the fact that Australian courts have largely adhered
to the list of legal errors set out in the ADJR Act has not prevented the scope of
judicial review in Australia from expanding in recent decades. This expansion
has simply occurred via a different, more formalist’ methodology than in similar
jurisdictions.!88

It is noteworthy that this too seems to be changing in light of the recent
broadening of unreasonableness in Australia. In Li,'® the High Court applied
unreasonableness to an essentially procedural issue (the refusal to stay proceed-
ings) and held that unreasonableness is concerned with both the intelligibility
of the justification a decision-maker has provided for a decision, as well as with
the outcome of the decision. In Li itself, the decision to refuse a stay was found
to be unreasonable due to the fact that the tribunal had given disproportionate
weight to the interests of efficiency over fairness.!*® Allsop CJ has explained the
new approach thus:

[A]ny attempt to be comprehensive or exhaustive in defining when a decision will be
sufficiently defective as to be legally unreasonable and display jurisdictional error is
likely to be productive of complexity and confusion. One aspect of any such attempt
can be seen in the over-categorisation of more general concepts and over-emphasis
on the particular language of judicial expression of principle. Thus, it is unhelpful

184 M Aronson, ‘Some Australian Reflections on Roncarelli v Duplessis’ (2010) 55 McGill Law Journal 615,
620, citing Bofinger v Kingsway Group Ltd (2009) 239 CLR 269, 300-01 [90]-[94] (Gummow, Hayne,
Heydon, Kiefel and Bell J]). Other examples include Saeed v Minister for Immigration and Citizenship
(2010) 241 CLR 252 (‘Saeed’) and Plaintiff S10/2011 v Minister for Immigration and Citizenship (2012)
246 CLR 636.

185See ] Goldsworthy, ‘Australia: Devotion to Legalism’ in ] Goldsworthy (ed), Interpreting
Constitutions: A Comparative Study (New York, Oxford University Press, 2006) 133, 153 ff; T Poole,
‘Between the Devil and the Deep Blue Sea: Administrative Law in an Age of Rights’ in L Pearson,
C Harlow and M Taggart (eds), Administrative Law in a Changing State: Essays in Honour of Mark
Aronson (Oxford, Hart Publishing, 2008) 15, 23 ff.

186 O Dixon, Address on appointment as Chief Justice of the High Court of Australia (1952) 85 CLR
xi, Xiv.

187See D Heydon, Judicial Activism and the Death of the Rule of Law’ (2004) 10 Otago Law
Review 493.

188] Boughey (n 53) ch 5.

18977 (2013) 249 CLR 332.

1907 (2013) 249 CLR 332, 366 [74]. See also Edelman J’s discussion of values in Nathanson v Minister
for Home Affairs [2022] HCA 26, [89]-[91] (discussing the application of the new ‘materiality’ threshold
for jurisdictional error).
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to approach the task by seeking to draw categorised differences between words and
phrases such as arbitrary, capricious, illogical, irrational, unjust, and lacking evident
or intelligent justification, as if each contained a definable body of meaning separate
from the other.!*!

D. The Codification of Procedural Fairness in the Migration
Act 1958 (Cth)

Over the last 30 years, the focus of codification efforts in Australian administrative
law has been on the rules of procedural fairness. Specifically, the Commonwealth
Parliament has made numerous attempts to ‘replace the uncodified principles of
natural justice with clear and fixed procedures.!*? These attempts began in 1992
with the Migration Reform Act 1992 (Cth) and have continued since, largely in
response to courts interpreting the procedural codes more restrictively than the
legislature would have liked.

There have been numerous iterations of the procedural codes in the Migration
Act 1958 (Cth) and an evolution of the approach that the courts have taken to
interpreting them over time. The fine details of both the legislation and case law
have been examined by Grant Hooper in his doctoral thesis.!** Space constraints
do not permit a detailed analysis here. By way of a brief summary, the legisla-
ture has essentially sought to ‘replace’ the common law procedural requirements
which give effect to natural justice with procedures set out in legislation in order
to provide ‘the certainty needed for effective administration of the migration
program’!** However, these procedural codes cannot be separated from the
legislature’s attempts to limit judicial review. In combination, the ouster clauses
and procedural codes were designed to do more than ‘clarify’ existing rules. They
also sought to prevent courts from applying the expanded rules of natural justice
in the migration context and from further expanding those rules, although this
was not expressly stated in the explanatory material.!®®

Since the first iteration of the migration procedural code, courts have strug-
gled to find a consistent and coherent approach to determining how the statutory
procedures and ouster clauses affect and interact with the common law and the

Y1 Minister for Immigration and Border Protection v Stretton (2016) 237 FCR 1, [2]. See further
J Boughey (n 149). Another recent example is Edelman J’s acknowledgment of the balancing of values
at play in the recent development of the materiality threshold for jurisdictional error: Nathanson v
Minister for Home Affairs [2022] HCA 26, [89]-[90].

192 Explanatory Memorandum to the Migration Reform Bill 1992, [51], cited in Re Minister for
Immigration and Multicultural Affairs; Ex parte Miah (2001) 206 CLR 57, note 66 (emphasis added).

193G Hooper, ‘Parliament v The High Court? Natural justice, codification and the Australian
Migration Act’ (PhD Thesis, University of New South Wales, 2016) chs 6 f.

194 Explanatory Memorandum, Migration Reform Bill 1992, Migration (Delated Visa Applications)
Tax Bill 1992, 5.

195See generally G Hooper (n 193) ch 5.
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Constitution,'”® as well as with other statutory provisions which suggest that

the common law may still apply.'”” The uncertainty stems from two core legal
principles which point in different directions.

The first is the principle that the legislature is free to determine the scope of
statutory administrative power, subject to any constitutional limits on the legis-
lature’s own powers. This means that the legislature can, if it so chooses, oust
common law principles, or interpretive presumptions, which ordinarily limit stat-
utory executive power, including natural justice.!®® There is no clear constitutional
basis in Australia for finding that executive power is limited by a duty to act fairly,
or for finding that the legislature cannot oust any such common law or interpretive
principle that ordinarily applies.'*’

On the other hand, if the legislature were to completely oust procedural fair-
ness or limit it to the extent that it did not require decision-makers to in fact act
fairly, it is often argued that the rule of law would be diminished, as decision-
makers would be entitled to act arbitrarily.??" In Australia, this argument also has
a constitutional dimension because, as explained above, the High Court’s judicial
review jurisdiction is constitutionally entrenched. If Parliament can provide that
a decision-maker is not required to act fairly, rationally or in accordance with the
usual ‘values?’! commonly protected via judicial review, then the Court’s jurisdic-
tion to issue judicial review remedies would have no substance.?’?

The resolution that Australian courts have reached is to acknowledge
Parliament’s capacity to limit, and even oust, procedural fairness via statute, but to
apply a (very) strong presumption that Parliament did not intend to do s0.2%* Thus,
procedural codes which offer less protection than the common law will usually
be interpreted narrowly in their application. The result is that most fairness cases
now come down to complex interpretive questions, requiring courts to determine
the extent to which any residual common law principles are capable of applying.

Two recent High Court decisions highlight this complexity. Minister for
Immigration and Border Protection v SZMTA** and BVDI17 v Minister for

196 See, eg, Abebe v Commonwealth (1999) 162 ALR 1, Re Refugee Tribunal; Ex parte Aala (2000) 204
CLR 82 (holding that the ouster and codes in place at the time only applied to review by the Federal
Court, and not review under the Constitution); Minister for Immigration and Multicultural Affairs;
Ex parte Miah (2001) 206 CLR 57 (‘Miah’) (holding that the procedural code applied generally to the
exercise of power under the Act and not differentially to the Federal and High courts, but that it should
be interpreted strictly, presuming that Parliament does not intend to restrict procedural fairness).

197 See, eg, Minister for Immigration & Multicultural & Indigenous Affairs v Eshetu (1999) 197 CLR 611
(and decisions of courts below).

198 Twist v Randwick Municipal Council (1976) 136 CLR 106, 109-10.

199 Hayne ] made this point in Aala (2000) 204 CLR 82, 142.

200See, eg, this suggestion of Gleeson CJ in Plaintiff $157/2002 v Commonwealth (2003) 211 CLR 476,
490-93.

201 Al-Kateb v Godwin (2004) 219 CLR 562 (Gleeson CJ).

202 This is explored in LB Crawford, “The Entrenched Minimum Provision of Judicial Review and the
Limits of “Law™ (2017) 45 Federal Law Review 569.

203 Miah (2001) 206 CLR 57; Saeed (2010) 241 CLR 252.

204 Minister for Immigration and Border Protection v SZMTA (2019) 264 CLR 421 (‘SZMTA).
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Immigration and Border Protection®*> both centred on the question of whether
similar procedural codes in different parts of the Migration Act left any scope for
common law fairness principles to apply. The provisions - sections 438 and 473GB
of the Act respectively - essentially provide that the Department of Home Affairs
can provide confidential information to the tribunal charged with reviewing a
decision to refuse to issue a person with a visa. That information must be accom-
panied by a formal notification that the information is confidential. The relevant
review tribunal is then granted discretion to have regard to the information, as
well as discretion to disclose any of the information to the visa applicant. The
provisions themselves are similar, but operate in different contexts. The context
in issue in SZMTA is the ordinary tribunal review process. The context in which
the provision in issue in BVD17 operates is the ‘fast-track’ review process, which
is designed to expedite decision-making and review of asylum applications by, for
instance, preventing those subject to the fast-track process from adducing new
evidence on review (absent exceptional circumstances) and making decisions on
the papers alone.??® The Migration Act 1958 (Cth) expressly states that each provi-
sion is part of a set of statutory procedures which is an exhaustive statement of the
requirements of the natural justice hearing rule.?’”

The question in both cases was whether natural justice required the relevant
tribunal to inform the applicant of the fact that it had received confidential infor-
mation (although there was a discretion as to whether to disclose the information
itself). In SZMTA, the High Court held that natural justice did require such notice
after the Minister conceded this point (rightly, according to the Court).2%® This
duty had not been clearly and expressly excluded by the Act. The joint judgment
reasoned that the fact of notification ‘alters the procedural context within which
the Tribunal’s duty of review is to be conducted’?*” However, the Court went on to
find that the failure to so notify the applicants in these cases had no material effect
on the outcome of the cases and so would not be remedied.?!°

In BVD17 the majority reached the opposite conclusion as to whether the
statutory procedures displaced the common law requirement of notification. The
reasons for doing so were primarily based on textual differences in the respec-
tive ‘exhaustive statement’ provisions. The provision in SZMTA provided that the
procedural code was exhaustive ‘in relation to the matters it deals with’ whereas
the provision in BVDI17 proclaimed that the procedures were exhaustive ‘in rela-
tion to reviews conducted’ by the review authority. According to the majority,

205 BVD17 v Minister for Immigration and Border Protection (2019) 268 CLR 29 (‘BVDI17).

206 See generally Andrew & Renata Kaldor Centre for International Refugee Law, ‘Fast Track’ Refugee
Status Determination, Research Brief, April 2019: www.kaldorcentre.unsw.edu.au/sites/default/files/
Research%20Brief_Fast%20track_final.pdf.

207 See Migration Act 1958 (Cth) ss 422B and 473DA respectively.

208 §7MTA (2019) 264 CLR 421, 440 [27].

209 SZMTA (2019) 264 CLR 421, 441 [30].

210 The process of reasoning by which the majority and Nettle and Gordon JJ reached this conclusion
differed, but the result was the same.
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this difference evinced a legislative intention that the latter code completely
replaced the common law principles in relation to reviews, whereas the former
only replaced the common law in relation to the narrowly construed matters that
the code actually addressed.?!!

Edelman | disagreed with the majority on this point, though not on the
outcome. His Honour began his judgment by stating that ‘Even with the benefit
of omniscience, God still afforded Adam the benefit of the natural justice hearing
rule’ and explained that very clear language is required to displace the presump-
tion that administrative decision-makers are expected to act in a fair manner.?!?
Edelman ] took a different interpretive approach to the majority, explaining that
there are difficulties in attempting to delineate express requirements of proce-
dural fairness and implied requirements which flow from express statutory
procedures.?!® For example, where a provision states that a visa applicant may
be given the particulars of confidential information at the tribunal’s discretion,
surely the manner in which those particulars are given must be fair. Thus, there
is work for implications even where statutes purport to provide an exhaustive
code. His Honour took the view that the linguistic differences between the provi-
sions at issue in SZMTA and BVDI7 went to the ‘range of matters that are the
subject to the procedural fairness obligation, not to whether implications may
be drawn from the express obligations.?!* Edelman ] added that the presumption
that Parliament does not intend to limit fundamental rights, including the right to
a fair hearing, provides further support for his interpretation.?!®

The key point for these purposes that these cases and different judgments high-
light is the complexity that procedural codes create for the relationship between
statute and ‘common law’ interpretive presumptions.

Additionally, the High Court now takes the view that procedural fairness
interacts with other principles and interpretive presumptions, including the
requirement that decision-makers consider relevant material and, most impor-
tantly, the presumption of reasonableness. As noted above, in Li,?!° the High Court
applied the standard of reasonableness to an essentially procedural decision. The
Migration Review Tribunal had refused to issue a stay to give Ms Li the opportunity
to seek a further review of the decision that she lacked the skill level required for
the visa for which she had applied. The Tribunal had followed the procedures set
out in the Migration Act 1958 (Cth) in exercising its powers, and those procedures
were said to be an ‘exhaustive statement of the requirements of the natural justice
hearing rule’?!” The High Court unanimously found that the Tribunal’s decision to

211 BYD17 (2019) 268 CLR 29, 43 [31].

212 BYD17 (2019) 268 CLR 29, 46 [42].
23BYD17(2019) 268 CLR 29, 48-49 [48].
214 BYD17 (2019) 268 CLR 29, 49 [51].
215BVD17(2019) 268 CLR 29, 51 [55].
216 17 (2013) 249 CLR 332.

217 Migration Act 1958 (Cth) s 357A.
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refuse the stay was legally unreasonable. The effect is that procedural discretions
will be assessed against standards of fairness and reasonableness: in effect, unrea-
sonableness now seems to offer an alternative basis to fairness for arguing that
the decision-making process was so unjust as to take a decision-maker beyond
power.?!® This avenue is particularly useful where the principles of fairness are set
out in a strict and limited code.

Thus, the Commonwealth Parliaments efforts to codify the principles of
procedural fairness have not achieved the stated objective of clarifying the rules
of procedural fairness for decision-makers. Recent case law highlights that proce-
dural codes have given rise to new, complex interpretive issues regarding how
statutory procedural provisions interact with one another and with the common
law. Nor have the procedural codes achieved the Commonwealth Parliament’s
unstated objective of restricting judicial intervention in cases where courts
consider an administrative decision to have been made in an unjust manner. The
scope of unreasonableness has now expanded so as to provide an additional or
alternative basis for arguing that an unjust decision is unlawful.

V. Conclusions

Australian legislatures have sought to ‘codify’ principles of administrative law
largely in order to overcome problems associated with the technicality and
complexity of the common law. More recently, they have also sought to define
and limit common law principles of natural justice in the migration context with
the stated objective of creating greater certainty for decision-makers. Codification
has largely not had these desired effects. Instead, the dual systems of statutory
and common law interpretive principles interact in ways which tend to create new
technical problems for litigants, decision-makers and courts. This is true for both
general judicial review statutes and for those which seek to codify natural justice.

The most significant objection to the codification of judicial review principles
in Australia, both in the 1960s and subsequently, has been the fear that it will
have the effect of stifling or ossifying the common law. There is some evidence
that this may have occurred in Australia with respect to the codification of the
‘grounds’ of review in the ADJR Act as well as that Act’s creation of a statutory
right to reasons for administrative decisions. Each of these may have contributed
to the High Court’s refusal to develop and broaden Australian law in the same
ways as has occurred in similar common law jurisdictions. However, the ADJR Act
cannot be said to be the only or even the most significant force contributing to the
High Court’s reluctance to embrace doctrines of substantive legitimate expecta-
tions, proportionality and a wider common law right to reasons. For each, there

218 A more recent case is SZVFW (2018) 264 CLR 541, discussed above in section III.A.iv. See further
] Boughey (n 149) 130-35.
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are strong constitutional reasons for the approach that the High Court has taken,
in particular Australia’s relatively strict separation of judicial power. Furthermore,
recent developments in the administrative law principles of reasonableness and
jurisdictional facts mean that Australian law now offers similar substantive protec-
tion to the law in Canada and the UK, albeit via different methods.

One apparent effect of the codification of administrative law principles in
Australia has been in the methodology that litigants and courts use in judicial
review cases. Compared with other common law jurisdictions, Australian admin-
istrative law remains relatively ‘formalist’ and ‘legalist’ in the way that it treats the
statutory implications once said to be ‘grounds’ of review as a narrow set of rules.
In contrast, courts in the UK and Canada seem to refer to broader values and
principles in deciding judicial review applications. However, even this seems to be
changing in Australia.
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Codification of Administrative Law
in Austria

KONRAD LACHMAYER

I. Introduction

In 2009, the Austrian Constitutional Court (ACC) was asked to pass judgment on
whether an official warning of the Financial Market Authority represented a viola-
tion of a right.! The Austrian Banking Act? empowers the independent agency to
inform the public if a certain bank or corporation is not allowed to carry out a
certain form of bank business. As the Banking Act does not grant the possibility
for legal protection, the legal issue at the ACC referred to the question of whether
such an official warning is able to violate fundamental rights and, if so, what kind
of legal protection would be necessary.

The reason for this constitutional question can be traced back to the gaps in
codification of administrative law, which lead to deficits in effective legal protec-
tion against administrative action in Austria. Official warnings are not addressed
as a form of administrative action by the Austrian Constitution;> moreover,
the Austrian Constitution only offers legal protection if certain constitution-
ally recognised forms of administrative actions are involved. In the absence of a
General Administrative Law Act (GALA), the ACC asked if the lack of specific
legal protection provided by the Banking Act violates fundamental rights and
the rule of law principle of the Austrian Constitution. The ACC came to the
conclusion that legal protection must be provided, since an official warning can

1'ViSlg (Collection of Cases at the ACC) 18.747/2009.

2Bundesgesetz iiber das Bankwesen enacted by BGBI 532/1993 as amended by BGBI 1 141/2006; The
Financial Market Authority is the Austrian federal supervisory authority for the banking, insurance,
pension funds and securities sectors. It is established as an independent agency outside the hierarchical
administration.

3The core document of Austrian constitutional law is the Federal Constitutional Act 1920, which
was re-enacted by BGBI 1/1930 and last amended by BGBI 141/2022. Besides that, several other consti-
tutional Acts and several hundred constitutional provisions exist.
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interfere with the rights of the banking institution concerned.* As a consequence,
the legislator amended the Banking Act to enable the bank concerned to obtain
an administrative decision (after the official warning was publicly announced),
which empowered the bank to gain an official procedure and thus legal and
judicial protection.

This judgment can be viewed as an important step towards legal protection
regarding both official warnings in particular and administrative action in general.
The ACC was not in a position to create a new form of administrative action, but
could claim - due to human rights and the rule of law - a constitutional necessity
for legal protection to be provided in the case of an official warning, in particular
in the case of banking law. In many instances, the case law of the ACC substitutes
for the lack of a GALA in Austria. Although the Austrian Constitution authorises
the legislator to define and determine forms of administrative action which lead
to legal protection at administrative courts of first instance, Parliament has only
implemented forms of administrative action as well as generalised statutory acts
on administrative procedure to a limited extent.

The most famous codification of administrative procedure dates back to 1925,
when Austria codified its administrative procedure of individual administrative
decisions. After the enactment of the Federal Constitutional Act (FCA) in 1920,
this was a crucial step for the new (much smaller) Austrian Republic. While this
historic achievement might have been heroic, a broader codification of admin-
istrative law has not happened in the last 100 years. The FCA of 1920 and the
General Administrative Procedural Act (GAPA) of 1925° remain the most
important elements of codification of administrative law in Austria.®

However, the greatest impact on Austrian administrative law occurred with
the accession to the European Union (EU) in 1995. The following 25 years led to
a steady and substantial change in administrative organisation, tools and proce-
dures. In 2022, Austria was part of a system of European multi-level governance,
which has raised the question of the codification of EU administrative law. The
scholarly ReNEUAL project” suggests — on an academic basis - the codification
of administrative law in the EU, which would also dramatically change admin-
istrative law on a domestic level. An example of an implemented codification of
a crucial part of administrative law exists by the enactment of the GDPR® in the
context of the administrative processing of personal data.’

#The ACC named the right to freedom to carry on a business, the right to property and the right to
data protection guaranteed by the Austrian Constitution as examples; VfSlg 18.747/2009.

5 For the historical version, see Allgemeines Verwaltungsverfahrensgesetz enacted by BGBI 274/1925;
the current version was enacted by BGBI 51/1991 and last amended by BGBI I 58/2018.

©See, regarding further elements, section IV below.

7For the ReNEUAL project, see: www.reneual.eu; for a presentation of the project’s approach
and findings in this book, see A Berger, ‘Science Codification for the European Union: The
ReNEUAL-Network], section II.

8 Regulation 2016/679/EU of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) [2016] O] L119/1.

° As long as none of the more than 100 opening clauses applies.
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Beginning by answering the question of the Austrian understanding of admin-
istrative law (section II), this chapter focuses on the legal sources of administrative
law (section III), as well as on the attempts, successes and failures of the codifica-
tion of administrative law in Austria (section IV). The conclusion will discuss the
limits of codifications (section V).

II. The Definition and Delimitation
of Administrative Law

A. Defining Administrative Law in Austria

i. Distinguishing Administrative Law and Administration

In Austria, administrative law is commonly understood as all legal rules refer-
ring to the administration (including government).!® Administrative law therefore
consists not only of acts of the administration, but also of constitutional and statu-
tory law as well as of the case law of the judiciary. While this definition of the
term ‘administrative law’ is undisputed, the understanding of what is part of the
administration has been hotly debated over the last century. Two approaches can
be distinguished: a positive and a negative approach towards the definition of
administration.

ii. A Negative Understanding of Administration

The dominant approach is a negative one. Administration is understood as all
tasks of the state which are not legislation or jurisdiction.!! The definition of legis-
lation and jurisdiction seems easier and more precise; classic questions regarding
this distinction remain (eg, parliamentary administration or judicial administra-
tion), but are essentially resolved. The establishment of the administrative courts
of first instance (in 2014) created new challenges of classification. Not only are
these administrative courts clearly assigned to the judiciary from an organisational
perspective, but the function of these courts is also a judicial one. However, the
power of the administrative courts to decide in administrative matters is remark-
ably high (which shows a clear shift from the administration to the judiciary).
When it comes to the application of procedural law, the administrative courts also
apply (at least in a subsidiary way) administrative (procedural) law. Although a
clear formal distinction exists regarding administration and administrative courts,
there are overlapping elements in the actual substance of administrative law.!?

10See B Raschauer, Allgemeines Verwaltungsrecht, 5th edn (Vienna, Verlag Osterreich, 2017) 7 ff;
A Kahl and K Weber, Allgemeines Verwaltungsrecht, 7th edn (Vienna, Facultas, 2019) 27 ff.

'1See W Antoniolli and F Koja, Allgemeines Verwaltungsrecht, 3rd edn (Vienna, Manz, 1996) 3 ff.

12See further section IV.D below.
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Moreover, Austrian scholarship does not distinguish government from
administration (when it comes to classification), but understands governmental
tasks as part of the administration.!® Finally, the negative definition of adminis-
tration also has to deal with the delimitation between state functions and societal
tasks (as administration is understood as all state functions except legislation and
jurisdiction).!

iii. A Positive Understanding of Administration

Different forms of positive definitions of administration also exist. A traditional
approach refers to the hierarchical principle of administration in contrast to
judicial independence.!® Due to developments in EU law, more and more inde-
pendent (regulatory) agencies have been established, which are not bound by
governmental instructions. The hierarchical characteristic of the administration
is therefore only of limited use in identifying administration nowadays. Other
authors follow a typological approach and list the main authorities and functions
of the administration.

Besides the scholarly debate, constitutional and statutory law refer to the
administration (as a legal term), which forms part of the interpretation by the
courts. The concrete usage of the term ‘administration’ by constitutional and statu-
tory law is interpreted in the context of the provision and therefore does not lead
to a uniform understanding of the administration.!”

Nowadays, questions regarding the definition of the administration are no
longer debated by scholars. However, the underlying problems and challenges of
the beginning of the twenty-first century are a core element of the scholarly debate.

B. The Problems of Defining Administration
and Administrative Law

First of all, the current challenges of a delimitation of administrative law are
rooted in EU law, which has led both to the Europeanisation and judicialisation
of administrative law in Austria as well as the transferal of significant rule-making
powers to private actors. The aforementioned introduction of administrative
courts of first instance has created a new organisational and functional concept
of administrative law in Austria.!® The Europeanisation of administrative law can
also be observed in the establishment of independent agencies introduced and
protected by EU law. The agency concept includes a European coordination of

13¢f W Antoniolli and F Koja (n 11) 10 ff.

14 ¢f A Kahl and K Weber (n 10) 29 ff.

15See W Antoniolli and F Koja (n 11) 341.

16 ¢f A Kahl and K Weber (n 10) 34 ff.

7 The term ‘administrative law’ differs in meaning depending on the source of law using it.
18 See also section IV.D below.
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administrative authorities as well as much more leeway for administrative author-
ities, including greater rule-making powers.!” EU law has also led to a shift away
from the state regulation of administrative law to private actors gaining incremen-
tal influence, including increasing certification processes, the relevance of soft
law and technical standardisation. Private organisations create independent self-
determining sets of rules, which are officially recognised by EU law and replace
national regulatory approaches.?’

The traditional understanding of the state and the administration cannot
address these developments as administration or as administrative law. The
Europeanisation and internationalisation of administrative law illustrate that
an exact definition and categorisation is not possible in traditional categories of
administrative law scholarship, which needs to open up towards more general
governance studies at the interface between legal scholarship and political
sciences.?! The situation of administration and administrative law at the begin-
ning of the twenty-first century in Austria can be characterised as complex,
pluralistic and heterarchical, and it transcends the limits of law and legal
acts.?? However, looking back over the history of administration, the situation
of administration before the second half of the nineteenth century was similar.
Core differences in the twenty-first century relate to the digitalisation of law??
(and society in general) as well as the quantity of (legal and non-legal) texts which
have to be taken into consideration.

C. The Approaches Towards General Administrative Law

While administrative law is clearly understood as a category of positive law, the
Austrian understanding of general administrative law is first of all understood
as a doctrinal approach to address general terminology, categories and concepts
of administrative law.>* The Austrian legal order does not contain one unified
GALA. However, certain elements like administrative procedural law and basic

19 Examples of independent agencies are the ‘E-Control’ (supervisory authority for the energy sector),
the ‘Schienen-Control’ (supervisory authority for the railway sector) and the ‘Datenschutzbehorde’
(data protection authority under the GDPR); ¢f K Lachmayer, ‘Regulatory Constitutional Law: The
Implementation of European Regulatory Law in Austria in the Energy Sector’ (2014) 2 European
Networks Law & Regulation Quarterly 305.

20See I Eisenberger, ‘Regelbildung durch Private in C Fuchs et al (eds), Staatliche Aufgaben, private
Akteure I (Vienna, Manz, 2015).

2L¢f P Zumbansen, ‘Administrative Law’s Global Dream: Navigating Regulatory Spaces between
“National” and “International” (2013) 11 International Journal of Constitutional Law 506.

22 Examples in this regard are voluntary commitments connected with corporate social responsibil-
ity. The concept of ‘consultation instead of penalties’ has also become increasingly common in Austrian
administrative law. See D Klose, “Beraten statt strafen” — ein legistischer Schnellschuss?’ (2019) 73
Osterreichische Juristenzeitung 714.

B¢f C Rupp, ‘Status und Ziel von E-Government in Osterreich’ (2004) Recht ¢& Finanzen fiir
Gemeinden 100.

24See B Raschauer (n 10) 9 ff.
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organisational structures, as well as administrative acts and other forms of admin-
istrative action, are determined generally by law. The Austrian Constitution is of
great importance in shaping the administration in a ‘general administrative law’
approach.?® Principles of administrative law are derived from constitutional law
by the ACC.2® Moreover, procedural statutory law, especially in the context of
administrative decisions, serves a ‘general administrative law’ function.?” The
legal situation of ‘general administrative law’ in Austria could be described as
constitutionalised on the one hand and semi-codified on the other.

III. Legal Sources of Administrative Law
A. The (Constitutional) Principles of Administrative Law

i. The Core Principles of Administrative Law

The Austrian Constitution contains fundamental constitutional principles,
which have been identified by the ACC and can be applied by the ACC to review
constitutional law. One of these principles is the rule of law principle. As a meta-
constitutional principle, it is also highly relevant to concretise and shape the
principles of administrative law.

The principles of administrative law are laid down in Austrian constitutional
law. These principles are not written down in a specific chapter of the Austrian
Constitution, but are identified, concretised and developed by the case law of the
ACC. The role of human rights law as well as EU law to unfold and shape these
principles is significant. Although the case law creates a core of these principles, it
cannot be argued that they are codified as a systematic and coherent catalogue of
principles of administrative law. Nevertheless, these principles form as a whole the
core principles of administrative law. Legal scholarship is able to bring the different
principles together and to demonstrate the correlation between these principles.

The core principles of administrative law?® are as follows:

- The principle of legality (Article 18 FCA) is the first and most prominent
principle of administrative law. It states that the administration is bound to
the acts of legislation; moreover, the legislation is bound to determine statu-
tory law and not to delegate its function to the administration. It establishes

2 Detailed provisions exist for administrative organisation as well as administrative acts. See A Kahl
and K Weber (n 10) 82 ff.

26 For the constitutional principles of administrative law, see section III.A below.

27While the prevailing literature on general administrative law does not currently include adminis-
trative procedural law, this has not always been the case. ¢f W Antoniolli and F Koja (n 11) 773 ff.

28 Further principles could be identified, eg, the principle of efficiency. For the principle of efficiency,
see A Kahl and K Weber (n 10) 127 ff.
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a legal hierarchy, which determines the primacy of statutory law and forbids
administrative acts from contradicting statutory law.?’

- The principle of equality (Article 7 FCA) is a core principle with regard to the
case law of the ACC. The Court derives several ‘rule-of-law’ principles from
the principle of equality, including the principle of non-discrimination, the
principle of reasonableness, the prohibition of arbitrariness and the principle
of legitimate expectation. These principles bind not only the legislator, but also
the administration (including the government).*

- The principle of proportionality is not explicitly formulated in constitutional
law, but is an immanent part of human rights. Although it primarily addresses
statutory law in the case law of the ACC, it also has its effects on administrative
acts. First, administrative (statutory) law shapes the scope of administrative
action; second, general ordinances of the administration are also bound by
the principle of proportionality directly; and, third, statutory law — espe-
cially in the context of the encroachment of fundamental rights - regularly
expresses the principle of proportionality as a compulsory specification for the
administration.’!

- The principle of effective legal protection was identified by the ACC as part of
the constitutional ‘rule of law’ principle. Furthermore, the principle of legal
protection was influenced by EU law, which requires effective legal protection
in the enforcement of EU law, even when a domestic legal system would not
provide a specific legal protection (the principle of equivalence).>?

- The principle of (state) liability (Article 23 FCA) obliges the state to be liable for
unlawful and culpable acts of administration. EU law extended the principle
beyond the administration (and certain judgments of the judiciary) towards
a general state liability, especially including the legislation and judgments of
supreme courts.>

In addition to these constitutional principles, the GAPA also establishes and
concretises procedural principles, like the principle of ex officio investigation,
the fair trial principle (including the right to be heard), the principle of free
appraisal of evidence, the principle of procedural efficiency and the principle of
legal effect. Again, fundamental procedural principles are mentioned throughout
the statutory Act and not summarised (eg, at the beginning of the Act). However,
the GAPA must be understood as a codification of general administrative
(procedural) law.3*

29See B Raschauer (n 10) 222 ff.

30See M Poschl, Gleichheit vor dem Gesetz (Vienna, Springer, 2008) 133 ff.

31See B Raschauer (n 10) 251.

2See U Giera and K Lachmayer, “The Principle of Effective Legal Protection in Austrian
Administrative Law’ in Z Szente and K Lachmayer (eds), The Principle of Effective Legal Protection in
Administrative Law (Abingdon, Routledge, 2017) 73 ff.

33See B Raschauer (n 10) 509 ff.

3 See section IV.C below.
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ii.

The Missing Principles of Administrative Law

Although various principles of administrative law exist in Austrian constitutional
and statutory (procedural) law, certain principles are missing or play only a minor
role in the Austrian legal system. The following four examples shall illustrate the
potential of further relevant principles in Austrian administrative law: transpar-
ency, good administration, accountability and sustainability:

Transparency: the Austrian Constitution is still based on the (monarchical)
principle of official secrecy. Although a right to information exists, this right
is very limited. While almost every country in Europe has established a Free-
dom of Information Act based on the transparency principle, Austria lags
behind®® when it comes to the constitutional and statutory implementation
of transparency. In the last 10 years, various attempts to do this have failed
(for political reasons that are unclear).

Good administration: while Article 41 of the Charter of Fundamental Rights of
the European Union>® determines a right to good administration, the Austrian
Constitution and procedural law only guarantee some individual elements of
this right. The establishment of a comprehensive and coherent principle of
good administration would foster the underlying idea of good administration.
The Austrian ombudsman board is an organisational part of controlling good
administration,?” but has quite limited powers of enforcement.

Accountability: although public liability for damages caused by state agents is
guaranteed, the Austrian Constitution is lacking a broader general principle of
accountability. While the government is legally (and politically) accountable,
and the administrative authorities are accountable towards the government,
accountability is still lacking in practice. The concept of legal protection still
has structural deficits, and the government is still reluctant to create effective
accountability, eg, regarding rights violations by police officers.

Sustainability: although a constitutional objective of sustainability exists, the
ACC did not activate it as a full constitutional principle. On the contrary, in
a leading decision in 2016, the ACC demolished the legal importance of the
sustainability principle from a constitutional point of view.?® It will take a long
time or a dramatic turnaround to establish the principle of sustainability as a
general principle of administrative law in Austria. It still has statutory rele-
vance in the field of environmental law in Austria.

3 See www.rti-rating.org.

3 Charter of Fundamental Rights of the European Union [2012] OJ C326/391.

%7 See W Berka, Verfassungsrecht, 7th edn (Vienna, Verlag Osterreich, 2018) 295 ff.

38 VifSlg. 20.185/2017. The decision concerned a permit for the construction of a third runway at

Vienna International Airport. See also B Hollaus, ‘Austrian Constitutional Court: Considering Climate
Change as a Public Interest is Arbitrary — Refusal of Third Runway Permit Annulled’ (2017) ICL
Journal 467.
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This brief analysis of principles of administrative law shows that there are many
existing principles in place which can be derived from the Austrian Constitution
as well as the general procedural acts. They are mainly concretised by the ACC
and the case law of other courts. It would already be possible to strengthen them
by formal codification. Moreover, the potential for further developments of prin-
ciples of administrative law is still very high. However, the scholarly debate on
the establishment and concretisation of these principles (except the transparency
principle) is very poor.

B. Constitutional Forms of Administrative Action

i. Defined Forms of Administrative Action

The Austrian Constitution mentions different forms of administrative acts,
which comprise the core of administrative action. Although they can be identi-
fied within the Constitution, they are not summarised and enumerated in one
specific provision of the Constitution. Thus, already at a constitutional level, a
strict codification does not exist. The judiciary and academic scholarship have
determined and discussed these forms of administrative action. These standard
forms include administrative ordinances, administrative decisions, administra-
tive instructions and direct administrative law enforcement (eg, commands and
force by the police).*” The defined forms of administrative action are of particu-
lar importance regarding legal protection, which is bound to the specific form of
administrative action.

Administrative ordinances are understood as general acts of administra-
tive authorities (including the government), which address the population of
the country or parts of it.** Ordinances include concretisations of statutory law
(administrative law-making) as well as planning schemes or general orders (eg,
concrete road traffic orders). A general administrative ordinance act is missing;
certain procedural requirements can be derived from the Constitution, while other
procedural provisions are part of the particular statutory law. A general procedural
framework (besides the constitutional requirements) does not exist. Legal protec-
tion is provided by the ACC, which can review the legality of the administrative
ordinance regarding statutory law.*!

Administrative decisions refer to an individual act of an administrative
authority (including the government), which addresses a concrete individual or a
group of specified individuals.*? Decisions include permits, administrative penal-
ties or other administrative measures (eg, construction bans). The procedure of

39See A Kahl and K Weber (n 10) 226 ff.

40See J Aichlreiter, Osterreichisches Verordnungsrecht Band I (Vienna, Springer, 1988) 29 ff.
41U Giera and K Lachmayer (n 32) 88.

42See B Raschauer (n 10) 320 ff.
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administrative decisions is codified in the GAPA, but divergent provisions can be
enacted in particular statutory law, if necessary. Legal protection is provided at
the administrative court of first instance and finally at the ACC as well as at the
Supreme Administrative Court.*3

Administrative instructions are internal directives by the government or
administrative authorities which address their own civil servants or other admin-
istrative authorities. These include internal decrees and edicts as well as individual
instructions. From a legal perspective, they do not leave the internal domain of
the state and do not address citizens externally. Although certain provisions
in civil service law concretise administrative instructions, a codification of the
procedure to instruct civil servants does not exist. Legal protection is limited, but
instructions by non-competent authorities can be ignored.

Finally, direct administrative law enforcement refers to coercive measures of
administrative authorities, especially law enforcement bodies (eg, police forces),
which directly address individuals. They include commands as well as the physi-
cal exercise of violence (eg, stop and search or arrests). As law enforcement does
not follow a specific procedure, only general constitutional requirements exist.
Legal protection against law enforcement measures is provided by administrative
courts of first instance and codified in the GAPA.**

ii. Further Forms of Administrative Action

Besides these constitutional forms of administration, further administrative
forms can be observed in Austrian administrative law. Although administrative
contracts are not explicitly mentioned in the Constitution, specific statutory law
(eg, the University Act)*> uses the form of administrative contracts.*® A general
provision on administrative contracts in statutory law is missing.*” The problem of
legal protection is resolved by the ACC, since in the event of conflict, the govern-
ment or the administrative authority has to issue an administrative decision. This
decision can then be appealed at the administrative courts of first instance.

A specific form of administrative action is represented by the processing of
personal data by the administration. While scholars acknowledge the exist-
ence of a specific form of an administrative processing of personal data,’®
the Austrian Constitution only refers to data processing in particular contexts of
judicial data processing. The data protection authority has the power to ensure
legal protection against administrative data processing. Substantive and procedural

43U Giera and K Lachmayer (n 32) 87 f.

4See B Raschauer (n 10) 370 ff.

45 Universititsgesetz 2002 enacted by BGBI I 120/2002, as amended by BGBI I 177/2021.

46See in this regard H Eberhard, Der verwaltungsrechtliche Vertrag (Vienna, Springer, 2005).

47However, administrative contracts require an explicit legal basis in order to be permissible;
see H Eberhard, Der verwaltungsrechtliche Vertrag (Vienna, Springer, 2005) 300 ff.

48 ¢f G Lienbacher, ‘Datenschutzrecht und Staatsorganisation’ in Osterreichischer Juristentag (ed),
Verhandlungen des Osterreichischen Juristentages 2012 1/2 (Vienna, Manz, 2013).
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issues are mainly determined by the European GDPR.* The administrative
decision of the data protection authority can be appealed against at the Federal
Administrative Court.

Governmental or administrative information concerning the public does not
represent a specific constitutional form of administrative action. However, the
ACC has started to integrate forms of public information into the existing consti-
tutional framework of administrative forms of action.” If informational measures
can be related to administrative decisions or coercive measures by law enforce-
ment bodies, the ACC accepts the claim of rights violation under the traditional
forms of administrative action.

Since the establishment of administrative courts of first instance in particular,
the Constitution empowers Parliament in a comprehensive approach to establish
further forms of administrative action by statutory law, as well as to open up legal
protection to other forms of administrative action.”® In police and security law, a
broader approach towards legal protection exists with regard to all kinds of informal
and soft forms of administrative action, which can be complained about at the
state administrative courts of first instance as long as a violation against statutory
law or administrative ordinances is claimed.”? However, so far, a general concept
on a statutory level has not been introduced. Furthermore, public liability against
all administrative action which was unlawful and culpable can be claimed as long
as damage incurred.”

The Austrian Constitution also enables complaints against administrative
non-action as long as an administrative decision is deemed necessary.>* However,
a general concept to file a complaint of administrative non-action regarding an
administrative ordinance is missing. This has created various problems in the
context of EU law, as the EU principle of equivalence also requires legal protection
against non-action regarding administrative ordinances.>

Finally, different forms of administrative action exist in the government’s
private-sector administration activities. Typically, the traditional forms of private
law (eg, contracts) will be used. Certain areas, like public procurement, which is
mainly determined by EU law, follow specific forms and procedures, which lead to
particular legal protection.’®

4 Por an initial overview of the GDPR, see P Voigt and A von dem Bussche, The EU General Data
Protection Regulation (GDPR) (Cham, Springer, 2017).

0See S Yaylagiil, ‘Staatliche Warnungen’ (2020) 20 juridikum 498, 504 ff.

°I'This possibility also existed before, but was extended in art 130, para 2 FCA.

2Section 88, para 2 of the Security Police Act enacted by BGBI 566/1991, as amended by BGBI I
147/2022: ‘In addition, the state administrative courts deal with complaints from people who claim
that their rights have been violated in some other way by acts or actions by the security administration,
unless this has been done in the form of an administrative decision’

53See W Berka (n 37) 278 ff.

4 For the complaint against non-action, see ] Hengstschliger and D Leeb, Verwaltungsverfahrensrecht,
6th edn (Vienna, Facultas, 2018) 594 ff.

%5See M Potacs, ‘Siumnis des Verordnungsgebers’ in M Holoubek and M Lang (eds), Rechtsschutz
gegen staatliche Untdtigkeit (Vienna, Linde, 2011) 233 ff.

% cf W Schwartz, “The Development and Regulation of Public Procurement Law in Austria (2003) 9
European Public Law 157.
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C. The Constitutional Organisation of the Administration

The federal government is organised into ministries, which are determined by the
Federal Ministries Act.>” This statutory Act can be understood as a form of organi-
sational codification of the federal ministries. At a state level, particularities of
state governments are limited by the constitutional framework.

From a classical perspective, the Austrian Constitution conceptualised the
government and administration in a hierarchical way. Independent commis-
sions and the transfer of power from the state to private organisations and
individuals represented an exemption. In the last 30 years, the organisation
of government and administration has significantly changed the whole struc-
ture. Different influences, in particular the accession to the EU, have led to
the establishment of a variety of regulatory agencies and other independent
administrative authorities. The Austrian Constitution has been amended and
has integrated this new approach as an equivalent concept of administration.
Nowadays, hierarchically organised administrative authorities constitute the
administration along with independent agencies. The organisational structure
of these independent agencies varies to a significant degree and a coherent
approach is missing.

The other organisational shift away from the hierarchical structure of
administrative authorities was the establishment of administrative courts of first
instances in 2014. While subsequent stages of administrative proceedings existed
in a hierarchical order, these kinds of administrative instances were abolished.
An administrative decision can generally only be appealed at an administrative
court (of first instance), but no longer at an administrative authority. This shift
towards administrative adjudication also significantly changed the organisation
of administration. The new organisation of administrative courts is also divergent
as two federal courts and nine state courts have been established; however, the
Austrian Constitution creates a certain coherent framework.

Austria is organised as a federal state and administration is mainly organ-
ised in cooperation between federal and state administration. Furthermore, local
authorities exercise local issues in self-government and local autonomy. While
this constitutionally established system did not change, the rise of independent
agencies centralised administrative tasks. Moreover, the delegation of powers to
private entities increased significantly in the last 25 years; however, most of them
are owned by the federal state.

The rights and obligations of civil servants are determined by federal statutory
law. A shift from the traditional civil servant as a federal official towards employed
staff can be observed over the last 20 years. Moreover, the politicisation of the
ministries is an ongoing process. While the number of traditional civil servants is

>’ Bundesministeriengesetz 1986 enacted by BGBI 76/1986, as amended by BGBI I 98/2022.
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being systematically reduced, more and more policy-makers and political staff are
being employed and increasingly integrated into the structure of federal ministries.
This development is mostly lacking any statutory basis, but has been established
within the internal organisational power of the government.

In conclusion, a major shift can be observed. Government ministries are being
increasingly politicised, while independent agencies are taking over regulatory
activities and administrative courts guarantee the rule of law in administrative
decision-making. While the traditional model has been codified in the Austrian
Constitution, newer developments are only partially included in the constitutional
framework.

D. The Constitutional Concept of Legal Protection in
Administration Law

At a constitutional level, the possibilities of legal protection are mapped out.
The Austrian judicial system includes three supreme courts. The ACC deals not
only with questions of constitutional review (which also includes administrative
ordinances), but also with rights violation of administrative action (especially by
administrative decisions and coercive measures).”® As the administrative courts
of first instance will decide at first, the constitutional complaint must argue that
with this decision a significant violation of the statutory acts or the procedural
rules has occurred.>® In any other case, the Supreme Administrative Court will
review violations of substantive statutory law, procedural rules or administra-
tive non-action.®® However, the possibilities to file a complaint at the Supreme
Administrative Court are limited to legal matters of fundamental importance. The
third supreme court is the Supreme Court, which deals with highest instance civil
and criminal matters (ordinary judiciary). Private actions of the administration as
well as public liability will be dealt with by the ordinary courts and finally by the
Supreme Court.%!

The core level of legal protection will certainly be covered by the administra-
tive courts of first instance: 11 different courts exist. Nine courts are state courts,
but they will also deal with many federal issues, mainly in which state adminis-
tration supports federal administration. Moreover, two federal courts have been
established: one general Federal Administrative Court, which deals with selected
federal matters (mainly concerned with cases of asylum and alien law, though
many other subjects are also included), and a Federal Finance Court, which grants
legal protection in tax matters.®?

8 ¢f K Lachmayer, ‘“The Austrian Constitutional Court’ in A Jakab et al (eds), Comparative
Constitutional Reasoning (Cambridge, Cambridge University Press, 2017) 82 f.

59See W Berka (n 37) 349 ff.

0 See art 133 FCA.

61See B Raschauer (n 10) 501 ff.

62See art 129 FCA.
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Administrative procedure is primarily codified in the GAPA and the
Administrative Penalties Act (APA).%® Furthermore, the Administrative Courts
Procedural Act (ACPA)% determines the procedure at the administrative courts
of first instance.%> These statutory acts also grant procedural rights, which are
partly guaranteed by the Constitution. Questions of administrative discretion are
mentioned by the Constitution and the procedural acts,* but details are based on
case law, especially by the Supreme Administrative Court.

E. Interim Conclusions

When it comes to the codification of principles, acts, organisation and legal
protection regarding the administration, a mixed picture can be observed. While
the constitution serves to a certain extent as codification, procedural acts mainly
exist regarding administrative decisions and court proceedings. Other parts, like
administrative ordinances or other forms of administrative action, are far less codi-
fied. Furthermore, while some principles of administrative law exist in Austrian
constitutional and statutory (procedural) law, other core principles are missing
or play only a minor role in the Austrian legal system. EU law reshapes the whole
system of Austrian administration, with the result that the domestic situation of
administrative law is even more fragmented.

Therefore, general administrative law is first and foremost an academic disci-
pline to bring together the European and constitutional frameworks, substantive
statutes and procedural law and the case law of the supreme courts. The possibili-
ties and potential for further codification are remarkably high.

IV. The Codification of Administrative Law

A. Codification(s)?

Codification understood as an act or process of arranging laws into a system®’
is confronted with different challenges, especially in administrative law. Three
Austrian challenges for the codification of administrative law shall be addressed
before analysing the details of Austrian codifications and non-codifications in

63 Verwaltungsstrafgesetz 1991 enacted by BGBI 52/1991, as amended by BGBI I 58/2018;
¢f ] Hengstschlager and D Leeb (n 54) 47 ff.

6 Verwaltungsgerichtsverfahrensgesetz enacted by BGBI I 33/2013, as amended by BGBI I 109/2021.

5See W Berka (n 37) 310 ff.

% See art 130, para 3 FCA: ‘Except in administrative criminal matters and in matters belonging to the
jurisdiction of the federal administrative court of finance, there is no illegality if the law grants the admin-
istrative authority discretion and if this discretion has been exercised within the meaning of the law’

7 www.dictionary.cambridge.org/de/worterbuch/englisch/codification.
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administrative law: the role of constitutional law (section IV.A.i); the role of the
multi-level system (section IV.A.ii); and the relationship between general and
special administrative law (section IV.A.iii). All three challenges are of crucial
importance regarding the codification of administrative law in Austria.

i. Constitutional and Administrative Law

The Austrian Constitution contains various details regarding administrative law.
Thus, the Austrian Constitution forms the first codification of administrative law
regarding administrative principles and the organisation of the administration, as
well as the form of administrative action. On the one hand, the concepts are old
and only partly adapted to the situation in the twenty-first century; on the other
hand, it is important to acknowledge that amending the Austrian Constitution
has mostly been relatively easy (for political reasons) and the Constitution grants
a great deal of leeway to Parliament not only to concretise but also to codify
administrative law questions of forms of action, procedure, organisation and legal
protection.

While the Austrian Constitution is part of the Austrian concept of administra-
tive law, it has also significantly influenced statutory administrative law. The rise
of the constitutional principle of the rule of law (which has to be understood as
a principle of administrative law) and the increasing importance of human rights
(including procedural rights) in the case law of the ACC®® have led to a ‘constitu-
tionalisation’ of administrative law. However, the Austrian scholarship does not
debate these developments from the perspective of constitutionalisation.

ii. Codification in a Multi-level System (Federal State/EU Law)

The codification of administrative law (at a national level) is at odds with other
levels of a multi-level system. Regarding the Austrian legal order, the role of the
federal state and the accession to the EU have to be considered. The codifica-
tion of administrative procedural rules at a federal level can serve as an example.
A deviation by the legislation at a state level from these rules is only possible if
necessary.®® Codification thus implicitly creates a model of statutory centralisa-
tion. When it comes to the EU, Union law undermines domestic codification, as
European ideas, principles and concepts do not fit into the Austrian system of
administrative law. On the one hand, it is necessary to adapt fundamental legal,

%See K Lachmayer, ‘Fine Sprache, zwei Rechtskulturen: deutsches und &sterreichisches
Verfassungsrechtsdenken’ in U Kischel (ed), Der Einfluss des deutschen Verfassungsrechtsdenkens in
der Welt: Bedeutung, Grenzen, Zukunfisperspektiven (Tubingen, Mohr Siebeck, 2014) 78 ff; cf further
H Eberhard, Judicial activism und judicial self restraint in der Judikatur des VEGH’ in E Bernat et al
(eds), Festschrift Christian Kopetzki zum 65. Geburtstag (Vienna, Manz, 2019) 141 ff.

% See art 11, para 2 FCA.
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organisational and procedural structures to EU law;”® on the other hand, this
opens up the potential for new codification to implement European concepts in
the domestic legal orders. Finally, the questions of European harmonisation and
codifications lead to further (European) centralisation and make codifications of
the Member States obsolete.

iii. The Relationship between General and Special Administrative Law

Stronger approaches towards the increasing codification of administrative law have
to be seen in the dynamic interrelation with special administrative law, which is in
a constant state of development. General administrative law as codified principles,
structures and procedures makes it more difficult to deviate in dynamic fields of
administrative law or structural shifts in society (eg, environmental law or technol-
ogy law). However, codification could also implement innovative elements to enable
deviation and new developments, such as authorisation of living labs or regula-
tory sandboxes.”! Moreover, general administrative law can open up functional,
structural and procedural learning processes between different fields of special
administrative law. The Austrian legal system has great potential to further develop
general administrative law in order to strengthen the concept of administrative law
for future challenges. The following section will not only trace the historical path
of codification in Austrian administrative law, but will also address the potential of
general administrative law for organisational, procedural and substantive changes.

B. The Constitutional Codification of Administrative Law

As already mentioned, the Austrian Constitution can be understood as part of
a codification of administrative law. When it comes to the aspect of creating a
system, it is only organisational law which is codified in the Austrian Constitution.
This organisational codification is twofold: on the one hand, the organisation of
federal and state government’” and the structures for authorities are regulated;”?
on the other hand, the organisation of the judiciary (including the possibilities of
legal protection) is codified in the Constitution.”

Although the Austrian Constitution forms a legal framework for administra-
tive principles and administrative action, as well as providing specifications for
administrative procedures, it is not possible to talk of a codification regarding

70 ¢f K Stdger, ‘Gedanken zur institutionellen Autonomie der Mitgliedstaaten am Beispiel der neuen
Energieregulierungsbehérden’ (2010) 65 Zeitschrift fiir Offentliches Recht 247.

"Lef D Zetzsche et al, ‘Regulating a Revolution: From Regulatory Sandboxes to Smart Regulation’
(2017) Fordham Journal of Corporate ¢ Financial Law 32, 64 ff; C Kronke, ‘Regulatory Sandboxes
aus der Perspektive des Allgemeinen Verwaltungsrechts’ (2020) Osterreichische Zeitschrift fiir
Wirtschaftsrecht 108.

72See arts 69 and 101 FCA.

73 cf arts 78a-78d FCA.

74 See especially arts 129-36 FCA.
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these elements of administrative law. The potential to develop these elements
further and to create a more codified version of these elements definitely exists.
Interestingly enough, an approach to amend the Constitution in this regard has
not been part of the Austrian debate over the last few decades.”

As the Austrian Constitution is seen as easily amendable and does not form
a codification on its own, it has been amended more than 100 times in the last
70 years’® and includes more than 300 constitutional provisions in other statutory
acts.”” This situation has led to further fragmentation of the already incomplete
codification which existed 100 years ago. Nevertheless, the possibilities to codify
certain elements of administrative law in the core document (the FCA) still exist.

When it comes to the principles of administrative law, the case law of the ACC
has had a significant impact on the development of the above-mentioned prin-
ciples. A collection of principles in one article or one section of the Constitution
is missing.”® There has not even been a debate about it. However, the potential to
clarify and to improve the general specifications for administrative law would be
very great. An important step in reforming administrative principles in constitu-
tional law would be the establishment of the transparency principle (instead of the
principle of official secrecy) in the Constitution.

The same potential for codification can be seen regarding the different forms of
administrative action. Most of them are mentioned in the Constitution in certain
provisions, but not collected in one single provision; rather, they can be found in
the context of constitutional rules of legal protection. A compilation of the forms
of administrative action could integrate the case law of the ACC and create clar-
ity on a constitutional level. Again, such a codification is not even debated, but its
value would be significant.

In both cases (administrative principles as well as forms of administrative action),
a codification in a GALA would also be possible. Codification at the level of statutory
law exists regarding procedural law, but only concerning administrative decisions.

C. The Codification of Administrative Procedural Law

The era of codification seemed to be the nineteenth century. The first and
most important codification in Austria was the General Civil Code in 1812.7

75 The agenda of the last constitutional reform project, the ‘Osterreich Konvent, did not include the
question of constitutional administrative principles in its agenda. Cf the website of the ‘Osterreich
Konvent” at www.konvent.gv.at/K/Willkommen_Portal.shtml; see also K Lachmayer (n 68) 65 ff.

76See W Berka (n 37) 24 f.

77eg, s 5, para 6 Federal Road Traffic Act (Straflenverkehrsordnung 1960) enacted by BGBI 159/1960,
asamended by BGBI T Nr 122/2022; ¢f further H Eberhard and K Lachmayer, ‘Constitutional Reform in
Austria’ (2008) 2 ICL Journal 112,113 ff.

78 However, cf arts 18-23 FCA.

7% Allgemeines biirgerliches Gesetzbuch enacted by JGS 946/1811; for the development of the
General Civil Code, see JM Rainer, ‘Zur Entstehung des ABGB’ in M Geistlinger et al (eds), 200 Jahre
ABGB - Ausstrahlungen (Vienna, Manz, 2011) 25 ff.
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The enlightened approach was to bring all provisions for organising the life of the
citizens into one code. This not only created legal certainty but also empowered
citizens in relation to the state and society. Criminal codes have been enacted
since the second half of the eighteenth century.? The second half of the
nineteenth century saw the enactment of the first Austrian Constitution (1867)
in five different acts.3! It was not until after the First World War in 1920 that
the Austrian Constitution was unified.®> However, the formal concept of the
Austrian Constitution meant that, besides the core document (the FCA 1920),
several other constitutional acts and several hundred constitutional provisions
exist.®3

In the second half of the nineteenth century, the establishment of the Supreme
Administrative Court (1875) led to an extensive case law with regard to admin-
istrative procedural law, which was not codified at that time. The Supreme
Administrative Court established principles of administrative procedural law,
which were understood as general principles of the rule of law.3* At the exact same
time, the Austrian Parliament, which was established with the Austrian Basic Laws
in 1867, increased the intensity of statutory administrative law. The leeway of the
monarchic administration was thus reduced step by step, by Parliament on the one
hand and the Supreme Administrative Court on the other hand.

After the collapse of the Austro-Hungarian Empire and thus the monarchy
in 1918 and the enactment of the FCA in 1920, the Republic of Austria was a
democracy, a small federal state (instead of the huge monarchy it had been) in
a major economic crisis. The financial pressures led to the necessary reform of
the inefficient old monarchic administration, which also resulted in the codifica-
tion of administrative procedure to increase efficiency of the administration. The
enactment of the GAPA as well as the APA and the Administrative Enforcement
Act® in 1925 created a solid basis for administrative procedural law in Austria,
which codified the case law of the Supreme Administrative Court of the previous
decades.® The establishment of the Constitutional Court in 1920 supplemented
the Supreme Administrative Court in reviewing both administrative ordinances

80 eg, the Constitutio Criminalis Theresiana of 1768.

81 eg, Basic Law on the General Rights of Nationals (RGBI 142/1867); Basic Law on the Establishment
of the Imperial Law Court (RGBIl 143/1867); Basic Law on Judicial Power (RGBl 144/1867).
See M Stelzer, The Constitution of the Republic of Austria (Oxford, Hart Publishing, 2011) 5 f.

82See A Gamper, “The Centennial of the Austrian Federal Constitution, Blog of the International Journal
of Constitutional Law, 1 October 2020, at: http://www.iconnectblog.com/2020/10/the-centennial-
of-the-austrian-federal-constitution.

83H Eberhard and K Lachmayer (n 77) 113 ff.

84See T Olechowski, ‘Die Entwicklung allgemeiner Grundsitze des Verwaltungsverfahrens’ in
M Holoubek and M Lang (eds), Allgemeine Grundsitze des Verwaltungs- und Abgabenverfahrens
(Vienna, Linde, 2006) 21 ff; E Schulev-Steindl, Verwaltungsverfahrensrecht, 6th edn (Vienna, Verlag
Osterreich, 2018) 11 ff.

85For the historical version, see Verwaltungsvollstreckungsgesetz enacted by BGBI 276/1925; the
current version was enacted by BGBI 53/1991 and was last amended by BGBI I 14/2022.

86 ¢f T Olechowski (n 84) 38 ff.
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and administrative decisions. The explicit establishment of the principle of legality
in Article 18 FCA also fostered the overall importance of the rule of law.8”

The codification of the administrative procedure in Austria proved to be a
huge success. Further developments after the Second World War were integrated
into the existing system, such as the legal protection against direct coercive
measures.?® At the end of the 1980s, due to the case law of the European Court
of Human Rights, independent administrative tribunals were established.®® The
ACC started to intensify its human rights case law in the 1980s and expanded on
its jurisdiction regarding the constitutional ‘rule of law’ principle in the 1990s.%°
The accession to the EU in 1995 led to a total revision of the Austrian Constitution,
which also affected administrative procedural law.’! Finally, all these develop-
ments resulted in the establishment of administrative courts of first instance
in 2014.%2

The codification of administrative procedural law did not have a negative
impact on the development of administration procedures. However, further
codifications were missing”® (perhaps due to the lack of external and economic
pressures). Legal protection regarding certain law enforcement Acts (concern-
ing coercive measures by the police) have been integrated into the GAPA; other
forms of administrative action still lack legal protection. An academic discus-
sion as to what extent the codification of administrative procedure prohibited
the extension of legal protection is missing. The establishment of the administra-
tive courts of first instance required a new procedure for administrative courts,
which can, however, serve as an example of ‘bad’ codification.

D. The Administrative Courts Procedural Act
as ‘Bad’ Codification

The dominance and importance of the GAPA in administrative procedure obvi-
ously proved to be an obstacle for a new codification - almost 90 years later - for
the proceedings at the administrative court of first instance. Instead of establishing
a fully fledged procedural Act for administrative court proceedings, the legislative

87See HP Rill, Art. 18 B-VG’ in B Kneihs and G Lienbacher (eds), Rill-Schiffer-Kommentar zum
Bundesverfassungsrecht (Vienna, Verlag Osterreich, 2001) fn 1.

88 Federal Constitutional Act Amendment 1975, Federal Law Gazette 302/1975; see also I Eisenberger
et al, Die Mafinahmenbeschwerde, 2nd edn (Vienna, Verlag Osterreich, 2016) 1 ff.

89See W Berka (n 37) 301.

%0See M Hiesel, ‘Die Rechtsstaatsjudikatur des Verfassungsgerichtshofes’ (1999) 53 Osterreichische
Juristenzeitung 522, 522 ft.

%1 For the matter of the implementation of interim measures required under EU law, cf, eg, T Ohlinger
and M Potacs, EU-Recht und staatliches Recht, 7th edn (Vienna, LexisNexis, 2020) 149 ff.

92See U Giera and K Lachmayer (n 32) 87 f; W Berka (n 37) 300 ff.

93 See section IV.F below.
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department in the federal chancellery (constitutional service) decided to establish
a minimalist version. The ACPA only includes half of a codification.**

Section 17 ACPA determines that, in the administrative court proceedings,
the GAPA will be correspondingly applied as long as the ACPA does not provide
other specifications. Therefore, the ACPA does not regulate manifold questions of
the court proceedings, which have to be applied by reading the GAPA in a corre-
sponding manner.®® This legislation strategy to make a normative reference to
another procedure proves to be inadequate for many reasons.

First and foremost, while the GAPA determines an administrative procedure,
the ACPA addresses court proceedings. The role of the administrative authority
in administrative proceedings is to investigate and to decide. There are - in addi-
tion — multi-polar procedures (eg, including neighbours) and one-dimensional
procedures, while the administrative court is always confronted with two opposite
parties (the applicant and the administrative authorities).

Second, the provisions have to be applied in a ‘corresponding’ manner. This
means that the administrative courts of first instance always have to adopt the
administrative procedure regarding the objective and structure of the respective
court’s process. The normative application is therefore always different. It would
have made much more sense to take on all provisions of the GAPA and to adopt
them on a statutory level. The result would have been a different codification,
which would have served the purposes of administrative court proceedings.”®

The reason for the temptation for the legislator to take on the GAPA can be
found in the function of the administrative courts of first instance, which not only
review the administrative decision, but are empowered to decide the case them-
selves. However, the similarity of the power (to decide in the case)®” did not justify
the application of administrative procedural rules in court proceedings, though
the constraint of a corresponding application did not improve the problematic
reference.

In conclusion, the legislator missed an important opportunity to further
develop procedural law in administrative matters. Although the application of the
ACPA does not seem to create particular problems, a fully fledged codification
would have improved legal certainty and clarity, especially for the applicants. It
might be possible to argue that the old codification of the GAPA prohibited a new
codification. However, the exact opposite case could also have been possible, since
the old codification could have served as an inspiration for repeating the process
of codification at the level of administrative courts of first instance.

4 This is due to the ACPA referring broadly to the GAPA. See s 17 ACPA.

% See ] Hengstschliger and D Leeb (n 54) 539 .

%See for comparison the German ‘Verwaltungsprozessrecht: K Pabel, ‘Verwaltungsprozessrecht’
(2007) 15 Journal fiir Rechtspolitik 287.

97 The administrative courts of first instance as a rule decide on the merits of the case and remit only
by way of exception. See s 28 ACPA.
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E. The GDPR as a Codification of the Digitalised
Administration

A significant development of the last few decades is the increasing digitalisation
of the administration. The processing of personal data by the government has
created a new dimension of state interference into the rights of individuals. The
Austrian approach towards data protection started in the late 1970s. The Austrian
Data Protection Act was first enacted in 1978,°® which established in Article 1 a
fundamental right of data protection. The accession to the EU in the 1990s led
to a substantive amendment in 2000 to implement the European data protec-
tion directive.” Finally, in 2018, the General Data Protection Regulation (GDPR)
harmonised the concept of data protection in Europe.

The GDPR can be understood as a European codification of administrative
action regarding the processing of personal data by the administration. Although
the scope of the regulation is much broader,!% it also creates substantive, proce-
dural and organisational standards which have to be taken into account by all
Member States. Nevertheless, the GDPR illustrates the possibilities and limits
of codification of administrative law in a multi-level system. Thus, the Member
States still have a certain amount of leeway due to various flexibility clauses of
the GDPR.

The harmonising and thus also the codifying effect of the GDPR relates to the
principles of data processing by the domestic administration, the rights of the
data subjects, data security, the establishment and organisation of the national
supervisory authority (including its powers), and the legal protection (including
complaints lodged with the supervisory authority, effective judicial remedies and
liability).!%!

While on the one hand the GDPR creates a certain harmonised level of data
processing by domestic administration, the leeway is also significant. First of
all, the scope of the GDPR excludes policing and public prosecution, as well as
external affairs and policy fields outside the scope of the EU. Second, in certain
areas, such as archiving or scientific and statistical purposes, the application of
the GDPR is limited. Third, the rights of data subjects can be restricted due
to the statutory law of the Member States (Article 23 GDPR). Fourthly, the
legitimacy of data processing by the administration depends on the law of
the Member States.

Remarkably, the Austrian legislator extended the application of the GDPR to
all other areas (also in the sector of public administration), even if the scope of

98 Federal Data Protection Act 1978, Federal Law Gazette 565/1978.

% Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement of
such data [1995] OJ L281/31; Federal Data Protection Act 2000, Federal Law Gazette I 165/1999.

100 See Case C-272/19 VQ v Land Hessen ECLI:EU:C:2020:535.
101See P Voigt and A von dem Bussche (n 49).



60 Konrad Lachmayer

the GDPR would exclude its application. Only in the field of policing and public
prosecution does the Austrian Data Protection Act implement the particular EU
Directive and a specific Research Organisation Act'?? determines data processing
in the field of research.!®

In conclusion, the GDPR illustrates that the codification of administrative law
is no longer only a domestic issue. Another example relates to public procure-
ment, which is also highly regulated at a European level, especially regarding its
procedural elements.!** When the EU starts to create legal frameworks in admin-
istrative law,!% the possibility of codification at a national level might disappear,
but a European harmonisation will enable a European codification, at least at a
certain (more abstract) level. Particularities of the Member States will not vanish.
Codification has to be understood differently, in a more complex concept of
multi-level systems.

E. Missing/Possible Codifications

The potential for further codification to improve the systematisation and stringency
of administrative law is very great. The following examples will illustrate this.

i. Revisiting the Principles of Administrative Law

The principles of administrative law are part of Austrian constitutional law. Most
of the text dates back to 1920. While the state and society have changed, most
of the principles remain the same. Articles 18-23 FCA contain most of these
principles. A reformulation of these principles could create a new systematisa-
tion (eg, the principle of efficiency) and codification of the case law of the ACC
(eg, effective legal protection), and important modifications and supplements
(eg, the transparency principle).!% The revision of the constitutional principles of
administrative law is not very likely due to a lack of academic or political debate
on this subject.

ii. General Ordinance Procedural Act

Another example of a possible codification would be a General Ordinance
Procedural Act. During the COVID-19 crisis, the lack of such an Act has become
evident. The ACC requires justifications for certain rights-restrictive measures

102 Forschungsorganisationsgesetz enacted by BGBI 341/1981, as amended by BGBI I Nr 116/2022.

103K Lachmayer, ‘Die DSGVO im 6ffentlichen Bereich’ (2018) 72 Osterreichische Juristenzeitung 112,
113; K Lachmayer and E Souhrada-Kirchmayer, ‘Datenschutzrecht in der wissenschaftlichen Forschung’
(2018) 17 zeitschrift fiir hochschulrecht, hochschulmanagement und hochschulpolitik 153, 153 ff.

104 cf W Schwartz (n 56) 157 ff.

105See in this context the ReNEUAL project (n 7).

106 For the principles of administrative law, see section III.A above.
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of the government, which have been enacted by ordinance.!”” However, the
government could not provide the specific justifications due to deficits in the
administrative procedure. Although the GAPA can only serve as a model to a
limited extent, the possibility to create a similar (perhaps shorter) form of codi-
fication would determine the minimum requirements of a procedure to enact
ordinances by the government or administrative authorities. Again, the political
realisation of such a project is very unlikely, as there is neither an academic nor a
political discussion about it.

iii. Freedom of Information Act

In contrast to these two proposals, the enactment of a Freedom of Information
Act is very likely. The efforts already made will enable the next step towards a
codification of the freedom of information,'% which will at least have the potential
to change the culture of Austrian administration. While there are still voices in
favour of prohibiting increased access to information concerning internal govern-
mental activities, the importance of creating more effective access is steadily
increasing as the politicisation of the ministries gains speed.

iv. A General Administrative Law Act?

These examples illustrate singular examples of possible progress in the Austrian
systematisation of administrative law. This leads to the final question regard-
ing the possibility of a GALA. Again, a discussion is not taking place, which
reduces the likelihood of such a step in Austrian administrative law. However,
the substantive potential of a GALA is quite clear. A GALA could close the gaps
regarding the missing codification of forms of administrative action. The Act
could serve not only to enumerate and define different administrative forms, but
could also link them with legal protection at the administrative courts of first
instance. This statutory law would finally remove the still existing deficits in legal
protection in administrative law in Austria. Moreover, the case law of the ACC
and the Supreme Administrative Court regarding the implementation of admin-
istrative Acts shaped by the EU could be codified.

V. Conclusion

Austrian administrative law is partly codified and has the potential for further
codification. But is codification still a concept which seems attractive in the
twenty-first century?

107See ACC 1 October 2020, G 271/2020-16, V 463-467/2020-16.
108 ¢f in this context M Bertel, ‘Informationsfreiheit statt Amtsgeheimnis?” (2014) 22 Journal fiir
Rechtspolitik 203.
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In the nineteenth century, codifications seemed to promise a new organisation
of society with codified law playing an important role. The codifications promised
legal security, clarity and even legal protection. The climax of these rule-of-law
developments was the codification of constitutional law, which re-created the
legal system. The codification of administrative law served the specific purpose of
empowering the individual to enforce its rights against the state.

In the twenty-first century, we are living in a post-codification era. Old codi-
fications are perforated with European and international law as well as weakened
by the transferal of significant rule-making powers onto private actors. The power
of codifications is decreasing. Hybrid legal pluralism triggered by internationalisa-
tion and involvement of private actors has created fragmentations in international
law, constitutional law and administrative law. The network society is mirrored in
legal multi-level networks, which enact new law in increasingly shorter time peri-
ods. Codification seems to be a relic from times long gone.

Paradoxically, the potential of codification still exists today. Austrian adminis-
trative law can serve as an example. Structural dynamics have not been addressed
or even discussed in a systematic way. But this is what codifications have to offer.
The answer provided by codifications is to build a systematic approach in times
of confusion. A political debate concerning a codification of administrative law
(which has not taken place so far) would enable legal scholarship as well as politi-
cal bodies to question the traditional and confused legal structures. The situation
has not changed since the beginning of the twentieth century, when the case law
of the Supreme Administrative Court had to compensate for the structural deficits
of administrative procedural law in Austria. At the beginning of the twenty-first
century, the benefits of the codification of administrative law would be still the
same as 100 years ago: legal certainty, efficient administration and effective legal
protection.
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Codification of Belgian
Administrative Law

‘Nothing is Written™

STEPHANIE DE SOMER AND INGRID OPDEBEEK

I. The Definition and Delimitation
of Belgian Administrative Law

There is no consensus in Belgian legal doctrine on an overall definition of
(general) administrative law. A well-known textbook, which has now reached
its 22nd edition, describes administrative law as ‘the law that applies itself to regu-
lating the state’s task after one has left out the legislative and judicial task’! Hence,
administrative law is deemed to regulate one of the powers of the trias politica: the
executive. This definition is still a good starting point, but (like all definitions) has
its flaws.

First, it presupposes that it is evident to define and demarcate ‘the executive’
as a separate state power in the Belgian legal order. An outsider who read the
Belgian Constitution would have to conclude that the federal executive power rests
(exclusively) with the King and his ministers (Article 37 of the Constitution). In
reality, executive power is scattered and resides with various state, semi-state and
non-state actors. The same is true at the level of the regions and communities
(Belgium’s federated entities).? Debates continue as to the extent to which some of
these bodies (government-owned enterprises, autonomous public bodies with a
private law form etc) fall within the scope of certain rules or principles of admin-
istrative law.

* Quote from Lawrence of Arabia.

! A Mast, ] Dujardin, M Van Damme and ] Vande Lanotte, Overzicht van het Belgisch Administratief
Recht (Mechelen, Kluwer, 2021) 3. All translations in the chapter have been done by the authors.

2For a glimpse into the complexity of Belgian administrative organisation, see S de Somer (ed),
Bestuursorganisatierecht (Bruges, die Keure, 2020).
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Second, while it is true that administrative law has not been developed to
regulate the activities of the legislature or the judiciary, it may do so in specific
circumstances, ie, when these institutions exercise administrative power. If a
parliamentary assembly, for instance, takes a decision relating to its administrative
staff or to public procurement, that decision is subject to judicial review by the
Council of State, ie, the general administrative court® and to the statutory legis-
lation on the duty to give reasons®. Moreover, all the courts, including the civil
courts, have the power to set aside (disapply) these administrative acts if they are
unlawful (Article 159 of the Constitution), in the same way as they do for admin-
istrative acts issued by executive bodies.

Third, state actors that pertain to the executive power from an institutional
point of view may sometimes contribute to the legislative or judicial function.
In those cases, typical rules or principles of administrative law may not apply to
them. According to the Council of State, for instance, the Minister of Justice does
not act as a so-called ‘administrative authority’ (ie, a concept central to the defini-
tion of the Council of State’s jurisdiction) when (s)he contributes directly to the
execution of criminal judgments. This is, for instance, the case if (s)he decides to
transfer a person, who does not consent, to a foreign prison following a sentence
of life imprisonment imposed by a criminal court.> Moreover, it is important
to acknowledge that executive or administrative bodies, even if they do not act
as ‘auxiliaries’ of the legislature or the judiciary, assume a wide variety of tasks,
which cover a much broader range of actions than merely ‘executing’ statutory
law. The normative powers of executive bodies, for instance, have extended in the
last few decades. Certainly, many normative acts still intend to execute legisla-
tion, but many others rely on an explicit delegation by the legislature to enact
rules that would have otherwise been made by that legislature itself. Parts of this
normative dimension of the executive power are regulated by constitutional law;
many of the principles of ‘good law-making’ that apply to statutory legislation
will, for instance, also apply to subordinate legislation. However, administrative
law plays an important role too. For instance, Belgium’s general administrative
court, the Council of State, has the power to suspend and quash subordinate
legislation (not only administrative decisions with an individual scope) and will
apply the principles of ‘good administration’ (eg, the prohibition of bias) to these
acts as far as is relevant.

3 Article 14, § 1, first indention, 2° Gecodrdineerde wetten op de Raad van State.

‘Wet 29 juli 1991 betreffende de uitdrukkelijke motivering van bestuurshandelingen, BS
12 September 1991, as interpreted by the Constitutional Court in Arbitragehof 29 January 2004,
n° 17/2004.

Seg, CoS 25 October 2016, n° 236.252, Klepadlo.
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Administrative authorities are also increasingly involved in law enforcement
(ie, the field of ‘administrative enforcement’) and take up quasi-judicial tasks such
as conflict resolution. This is, for instance, the case for the independent regula-
tory bodies in the network industries, whose status and missions are today to a
large extent determined by EU law.® Considering the increasing importance of
administrative enforcement, a whole new area within general administrative law
has started to develop, where scholars are seeking general rules and principles that
govern this aspect of the executive’s actions specifically.”

On the cover of our textbook on Belgian general administrative law®
(see Figure 3.1 below), we use the image of a tree to visualise what administrative
law is and what role it fulfils. The tree’s roots are what we call the ‘meta values” of
administrative law: its underlying constitutional values (democratic governance,
separation of powers and the rule of law) and the principles of good governance
(eg, accountability, effectiveness/efficiency, integrity, participation and transpar-
ency), which inspire many of the recent developments in administrative law.
The treetop, with numerous branches and leaves, represents the specific branches
of administrative law (planning law, environmental law, asylum law, educational
law etc). Between the two is the trunk, which grows from the roots and feeds the
treetop. The idea that we want to convey is that general administrative law covers
those concepts, theories, principles and rules that are either common to all specific
areas of administrative law or serve as a ‘safety net’ if the often technical and
detailed rules in those specific areas do not offer a solution to a certain problem.
Figure 3.1 shows a picture of the tree. The words in the trunk (in Dutch) refer to
key topics of general administrative law, such as the principles of good administra-
tion and the concept of an ‘administrative act’

The following topics are typically discussed in textbooks on general admin-
istrative law: its sources and instruments, the powers and prerogatives of the
administration, the status of its staff (especially tenured civil servants, but also
employees working under contracts) and property (goods), administrative organi-
sation, the various guarantees with a preventive purpose offered to citizens and
other administrations faced with administrative action (eg, the principles of good
administration, freedom of information and the duty to give reasons) and the vari-
ous forms of appeal and judicial review against administrative action.

%See S De Somer, Autonomous public bodies and the law: a European perspective (Cheltenham,
Edward Elgar, 2017); S De Somer, “The powers of national regulatory authorities as agents of EU law’
(2018) ERA Forum 581.

7For a first attempt to identify some of these rules and principles, see I Opdebeek and S De Somer
(eds), Bestuurlijke handhaving in vogelvlucht (Bruges, die Keure, 2018).

81 Opdebeek and S De Somer, Algemeen bestuursrecht — Grondslagen en beginselen (Antwerp,
Intersentia, 2019).
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Figure 3.1 Picture of the tree on the authors’ textbook on general administrative law
(reproduced with the kind permission of Intersentia)
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II. Legal Sources of Belgian Administrative Law

A. Introduction

‘Who is still able to find their way in the labyrinth that is Belgian administrative
law?’ This question opens the abstract on the cover of our textbook, which was
introduced above. Whereas many other areas of the law in Belgium are governed
by a single or a limited number of dominant legislative act(s) (the Civil Code,
the Criminal Code, the Code on Economic Law, the Code of Companies and
Associations etc), those who study administrative law do not have that luxury.
Administrative law is a mishmash of legislation (often only aimed at tackling a
single problem) and principles or theories developed in the case law (unwritten
law). Administrative law indeed often seems an impenetrable labyrinth. It is a
puzzle for which the player himself/herself has to locate all the pieces in the first
place before (s)he can start fitting them together. ‘Law finding’ in this area of the
law is therefore particularly challenging.

B. Forms of Action (ie, Instruments)

Central to administrative action is the principle of legality in its formal meaning,
ie, the basic premise that all executive power is conferred power. Apart from the
powers that the Constitution itself has entrusted to the executive, it possesses
only those powers that the legislature has explicitly provided it with. This prin-
ciple is expressed in Article 105 of the Constitution for the federal executive and
Article 78 of the Special Act on the Reform of the Institutions® (SARI) for the
regions and communities (the federated entities). These provisions only speak
of the King (ie, the federal Government) and the governments at the level of the
federated entities (ie, central government institutions). However, the princi-
ple of conferred powers applies to decentralised authorities too. The legislature
who wishes to entrust them with decision-making powers, has to enshrine these
powers in that legislative Act and the decentralised body only possesses those
specific statutory powers. For the federated entities, this is explicitly mentioned
in Article 9 of the SARI; for the federal level, the Constitution is silent. However,
legal doctrine assumes that Article 105 of the Constitution expresses a more
general legal principle of conferred powers (with constitutional value), which also
applies to decentralised entities.!”

9The SARI is a statutory Act with special weight governing the organisation, competences and
powers of the federated entities.

10See, eg, I Mathy, ‘Etre ou ne pas étre une personne juridique distincte de I'Etat, la Communauté
ou la Région? Lautonomie avec ou sans personnalité juridique’ in P Jadoul, B Lombaert and F Tulkens
(eds), Le paraétatisme. Nouveaux regards sur la décentralisation fonctionnelle en Belgique et dans les
institutions européennes (Brussels, la Charte, 2010) 31, 49 ffand 77 ff.
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The principle of conferred powers refers both to the substantive competences
of the executive body (which goals can/should it pursue with its actions?; which
responsibilities have been entrusted to it?) and to the unilateral decision-making
powers that these bodies possess to fulfil their missions. Decision-making powers
implying that the administration can unilaterally determine the legal position of
an individual indeed always require an explicit basis in the legislation.!! This is,
for instance, the case for the power to grant or refuse a permit (eg, to build or to
exercise a certain profession) or the power to impose administrative sanctions.

Rule-making by the administration is considered a special form of unilat-
eral decision-making. Hence, the same principle of conferred powers applies.
The King (federal Government) derives some of his rule-making powers directly
from the Constitution, such as the power to enact subordinate legislation
that does nothing more than execute federal statutory acts (Article 108 of the
Constitution). A similar power follows from Article 20 of the SARI for the feder-
ated entities. However, the decentralised entities and other autonomous public
bodies can only enact rules if and to the extent that statutory legislation grants
them this power.

The power to take unilateral decisions is often considered one of the key char-
acteristics of administrative authorities; it is their prerogative and distinguishes
them from private actors. However, administrative authorities also fulfil their
missions, making use of private law instruments such as contracts. No written
source of Belgian law enshrines general rules on if, when or under what circum-
stances the administration can conclude contracts. Yet, it is generally accepted
that the ‘contractual route’ is open to the administration, based on the so-called
‘tweewegenleer’ (‘theory of the two routes’), for which Belgian (mostly Flemish)
legal doctrine has sought inspiration from Dutch law. It is assumed that the rule
enshrined in Article 5.40 of the Civil Code, according to which everyone can
conclude a contract if they have not been declared incapable by the law, applies to
the administration too and that the principle of conferred powers, which requires
an explicit statutory basis in every individual case, does not apply to contracts.'?
However, some limits have been recognised by legal doctrine in this respect,
again mostly copied from Dutch law.!® In recent years the courts have started
to contribute to this debate as well. In two landmark judgments, for instance,
the Council of State has clarified that an administrative authority entering into a
contract violates the prohibition of bias (a principle of good administration) if, in
that contract, it commits itself to exercising the (discretionary) powers entrusted

1See, eg, K Leus, ‘Overeenkomsten met de overheid en overheidsovereenkomsten: bijzondere
overeenkomsten en algemeen belang. De “gemene’, de “gemengde” of de “zuivere” rechtsleer?’ in
Bijzondere overeenkomsten, XXXIVe Postuniversitaire cyclus W. Delva 2007-2008 (Mechelen, Kluwer,
2008) 405, 409.

12eg, D D’Hooghe, ‘Overeenkomsten met de overheid’ in De overeenkomst, vandaag en morgen, XVIe
Postuniversitaire cyclus W. Delva (Antwerp, Kluwer, 1990) 129, 134 ff. Not all legal doctrine agrees on
this line of reasoning, however. See, eg, K Leus (n 11) 405, 409 and 411 ff.

13See the summary in I Opdebeek and S De Somer (n 8) 140.
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to it by statutory law in a certain way.'* The administration cannot, for instance,
declare that it will, in the future, grant planning permission for a specific project;
it will have to assess the application after it has been submitted, respecting the
substantive and procedural rules then in place and making use of its power and
duty to take into account all the specifics of the case.

Belgian legislation, case law or legal doctrine does not genuinely acknowledge
the difference between ‘contrats administratifs (administrative contracts) and
‘contrats de l'administration’ (private law contracts), as is the case in the French
tradition. However, some contracts are specific to the administration, since one
of the parties will always be an administrative authority. Specific rules may apply
to these contracts and these can follow from legislation, case law, legal doctrine
or a combination of these sources. Public procurement, for instance, is governed
by extensive and detailed (federal) legislation, which implements EU directives.
The same is true for concessions for works and services. Concessions of so-called
‘public domain goods, which grant an exclusive right of use on, for instance, a
part of the beach or a park, are in principle subject to the rules of private law (the
general law on contracts). Yet, often, specific legislation applies to specific types of
concessions (eg, concessions for graves). Moreover, both the case law (the Council
of State and civil courts) and legal doctrine have put forward a number of ‘correc-
tions’ on private law that are deemed necessary for reasons of public interest, eg,
to ensure the continued use of the good in question in the public interest.!® It is
assumed, for instance, in much of the case law and legal doctrine that the adminis-
tration can put an end to the contract unilaterally if this is in the general interest.'®

Another important instrument is soft law. Specific legislation may allow or
oblige the administration to issue policy rules, circulars etc on a specific matter.
Neither the Constitution nor any legislative Act regulates the power of the admin-
istration to issue soft law if a specific statutory basis is lacking. It is in the case
law of the Council of State and legal doctrine that we find the acknowledgement
of a principle that administrative authorities can subject their own discretionary
powers (and those of the entities under their hierarchical authority) to ‘direc-
tives’ or ‘rules of conduct’ to ensure consistency.!” In the Council of State’s case
law, rules and principles have been developed governing the legal status of these
instruments.

14CoS 28 May 2014, n°® 227.578, Provincie Vlaams-Brabant et al; CoS 7 July 2016, n°® 235.392,
Orye. This and subsequent case law concerning similar cases provoked a lot of questions and caused
uncertainty for local authorities. See, eg, S De Somer, ‘De invloed van beleidsovereenkomsten op
de onpartijdigheid van het bestuur: “partij = partijdig?” (2020) Tijdschrift voor Gemeenterecht 209;
S Verbeyst, ‘Voorafgaande contractuele afspraken nekken RUP Vijverhof. Welk lot is deze
overeenkomsten nog beschoren?” (2019) Tijdschrift voor Ruimtelijke Ordening, Omgeving en
Stedenbouw 229.

15See, eg, S Van Garsse, De concessie in het raam van de publiek-private samenwerking (Bruges, die
Keure, 2007).

16See, eg, Court of Appeal Antwerp, 4 September 2014, n® 2012/AR/1256.

17See, eg, the references in K Leus, Pseudo-wetgeving (Antwerp, Maklu, 1992) 140; D D’Hooghe,
‘Bestuurlijke vrijheid geklemd tussen de beginselen inzake rechtszekerheid, wettigheid en veranderlijkheid,
(1993-94) Rechtskundig Weekblad 1091, 1095.



70  Stéphanie De Somer and Ingrid Opdebeek

The power to impose administrative sanctions was mentioned previously as an
example of a unilateral decision-making power, which thus requires an explicit
legislative basis. In Flanders, a recent statutory Act (decree) discussed further under
section 3 of this report!® offers an autonomous basis for Flemish administrative
authorities to impose administrative fines, but only as an alternative to criminal
sanctions enshrined in the applicable sectorial legislation (implying that the public
prosecutor decides not to pursue the case before the criminal courts).!* However,
sanctions are not the only instruments of administrative enforcement. Enforcement
requires supervisory powers, which often restrict fundamental rights. Under
Belgian constitutional law, this means that they require a basis in statutory law. As a
reaction to an (impending) infringement, administrative authorities may also have
powers to impose preventive or reparatory measures, which are not sanctions, since
they do not aim to punish, but which may have equally far-reaching consequences
(eg, the closure of a company for safety reasons). Like sanctions, these powers will
be anchored in statutory law.

In conclusion, identifying the instruments that the administration can use to
complete its missions requires studying a variety of sources. As far as the power
to enter into contracts and to issue soft law are concerned, the courts and legal
doctrine have in reality offered justifications for practices that were already wide-
spread, but were not (and are still not) as such acknowledged by the Constitution.

The administration’s powers and duties to impart information to citizens are
spread over a variety of legislative acts. Article 32 of the Constitution qualifies
freedom of information, ie, right of access to public documents, as a fundamen-
tal right. The various legislatures (both at the federal level and the level of the
federated entities) have issued legislative acts giving further content to this right,
anchoring the procedure to obtain access, the exceptions that apply etc. This legis-
lation also lays down certain obligations for administrative bodies to provide the
public with information on their own initiative.?° The duty of care, a principle of
good administration (see section II.C below), can sometimes also function as a
source of a duty for the administration to inform citizens.

C. Principles of Action

Neither at the federal level nor at the level of the federated entities (which, within
certain limits, have the competence to legislate on issues of general administrative
law for the administrations under their responsibility) has the legislature issued

18 Kaderdecreet Bestuurlijke Handhaving. This decree does not have automatic supplementary force:
see below, section IIL.B.

19See art 51. See below: there are plans to replace the decree by a new one. The available texts reveal,
however, that a similar provision to article 51 of the current decree would be included in that new
instrument.

W eg, arts 1.1 fF of the Flemish Bestuursdecreet.
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a general legislative framework on administrative procedure, comparable to, for
instance, the German Verwaltungsverfahrensgesetz. Such a general legislative
framework could regulate the following questions:

- What are the time limits within which the administration has to take a deci-
sion, especially after an application/question to do so by a citizen?

- What happens if the administration does not respect that time limit?
- Which acts of the administration are subject to a duty to give reasons?

- Under what circumstances is the administration obliged to hear persons
affected by its intended decision?

- Under what circumstances is the administration obliged to organise a consul-
tation of another form of participation?

- Can administrative acts be revoked?

The answers to these questions are found in different sources of law. Some aspects
of administrative procedure are regulated by statutory acts. This is, for instance,
the case for the duty to give reasons: an important federal statutory Act of 1991
(which also applies to the federated entities) contains general rules; however,
specific legislation can enshrine more specific or stricter rules. For other aspects,
there is no legislative framework and the principles of good administration,
developed in the case law (see below), fill the gaps when the specific legislation
enshrining a decision-making power is silent. This is the case for the duty to hear
persons affected by administrative decisions: if the legislation conferring the
power on the administration is silent, the case law of the Council of State on
the audi alteram partem principle determines under which conditions and how
a hearing has to be organised. The same applies to timely decision-making: in
the absence of normative provisions, the reasonable time requirement applies, ie,
another principle of good administration.

The principles of good administration have primarily been developed in the
case law of the Council of State.?! Both French and Dutch administrative law
served as an inspiration.??> Moreover, some principles of administration have a
direct link with the Belgian Constitution or with fundamental rights enshrined
in the European Convention on Human Rights (ECHR). The principle of equality
is, for example, a derivative of Articles 10 and 11 of the Constitution. The case

21See I Opdebeek and M Van Damme (eds), Beginselen van behoorlijk bestuur (Bruges, die Keure,
2006); SB Messaoud and F Viseur (eds), Les principes généraux de droit administratif — Actualités et
Applications Pratiques (Brussels, Larcier, 2017).

22See the references in P Popelier, ‘Beginselen van behoorlijk bestuur: begrip en plaats in de hiérar-
chie van de normen’ in I Opdebeek and M Van Damme (eds), Beginselen van behoorlijk bestuur (Bruges,
die Keure, 2006) 3, 4. Popelier refers to the legal scholar Suetens, whose research played a substantial
role in the introduction of the Dutch principles of good administration in the Belgian case law. See
L-P Suetens, Algemene rechtsbeginselen en algemene beginselen van behoorlijk bestuur in het Belgisch
administratief recht’ (1970) Tijdschrift voor Bestuurswetenschappen en Publiekrecht 379.
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law on the reasonable time requirement has, for instance, been influenced by
Article 6 ECHR and the European Court of Human Rights’ case law.?®

We have no obvious evidence that private law concepts and principles, such
as good faith, have also influenced the development of principles of good admin-
istration in the Council of State’s case law. Nevertheless, it seems obvious that the
principles of good administration are in essence concretisations of the general
duty of care to which all legal subjects - citizens and the administration - are
subject.?* In civil law, this duty is mostly associated with Articles 1382 ff of the
(old) Belgian Civil Code, ie, Belgian tort law. Moreover, there are an increas-
ing number of judgments issued by the civil courts that interpret private law
concepts, such as ‘good faith, in the light of principles of good administration
when they apply these concepts to the actions of public actors.?

There is no exact consensus on a list of principles of good administration, but
there is an agreement that the following principles qualify as such: the principle of
due care, audi alteram partem (duty to hear), the principle of impartiality (prohi-
bition of bias), the duty to have (adequate, proper, reasonable) reasons (not the
duty to give reasons — see above), the principle of reasonableness, the principle
of proportionality, the principle of equality and non-discrimination, the prin-
ciple of legal certainty (including the prohibition of retroactivity), the duty to
respect legitimate expectations and the reasonable time requirement. Whereas
some of these principles have no direct impact on the contents of the administra-
tive decision (eg, the duty to hear or the reasonable time requirement) and are
hence more procedural than substantive in nature, they naturally all aim to force
administrations to take proper, well-informed decisions. Even though we have
no exact figures to substantiate this claim, it is obvious that the administrative
courts are more reluctant to grant relief due to a substantive illegality than they
are for procedural deficiencies. Annulments for a violation of legitimate expecta-
tions or the principle of reasonableness are therefore rare. However, in the past
decade, (some chambers of) the Council of State have let go of the requirement
that only ‘obvious” unreasonable behaviour can be sanctioned, which came down
to a marginal scrutiny.?® It remains to be seen whether this will in reality signify a
change in the intensity of review.?’

Whereas the principles of good administration typically entail guarantees for
citizens, as a counterweight for the often exorbitant powers of the administration,

2 See, eg, CoS, 21 November 2016, n°® 236.468, Van Mieghem.

241 Opdebeek, Rechtsbescherming tegen het stilzitten van het bestuur (Bruges, die Keure, 1992) 31.

2 See I Opdebeek and S De Somer, ‘De polsstokwerking van de beginselen van behoorlijk bestuur:
export en reflexwerking? in S Lierman and L Wiggers-Rust (eds), Platform voor publiek- en privaatrecht
in dialoog (Nijmegen, Wolf Publishers, 2021) 83.

26See, eg, CoS, 10 July 2012, nos 220.242 and 220.243, Universiteit Gent.

¥ 0n the standard and intensity of review applied by the courts with respect to administrative acts,
see P-J van de Weyer, De rechterlijke toetsing van bestuursrechtelijke handelingen. De invloed van de
vereiste van volle rechtsmacht in de zin van artikel 6 EVRM (Antwerp, Intersentia, 2021).
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another set of principles primarily intend to reinforce those powers: the so-called
‘lois du service public’ (laws of public service).?® These include the principle of
continuity, the principle of change and the principle of equal utilisation. The princi-
ple of continuity, for instance, allows the members of administrative bodies whose
mandate has expired to lawfully continue to take decisions until the competent
entity has appointed new members. The principle of change allows administra-
tive bodies to change the place of employment of (tenured) civil servants if this is
necessary to ensure the continued provision of a public service. These principles,
which were transposed from French law, have been recognised by both the admin-
istrative and civil courts as general principles of administrative law.

As far as administrative law principles are concerned, Belgian law is still evolv-
ing. Scarcely more than a decade ago, for instance, the highest courts in Belgium
began to recognise a new general principle: the so-called principle of ‘equality
of citizens vis-a-vis public burdens. In a nutshell, this principle grants citizens a
right to compensation for the damage resulting from legitimate public action (in
the public interest) when certain conditions (thresholds) have been fulfilled.?’
According to the Supreme Court (Court of Cassation) and the Constitutional
Court, this principle finds its origins in a number of articles of the Constitution
(Articles 10, 11 and 16, ie, the principle of equality and non-discrimination and
the protection of property rights vis-a-vis public actors).>® However, it seems
that inspiration was also drawn from France and the Netherlands, where this
principle is also known.

EU law also has an impact in this respect. Increasingly, Belgian principles of
good administration have to be interpreted in the light of their European coun-
terparts, which may offer more guarantees to citizens. For instance, the ‘duty of
transparency’ that public actors have to respect whenever they grant so-called
‘scarce rights’ flows directly from the case law of the Court of Justice of the
European Union (based on Articles 49 and 56 of the Treaty on the Functioning of
the European Union) of and/or the Services Directives, and has found its way to
the case law of the Belgian Council of State.?!

D. Administrative Organisation

The Constitution and the SARI contain very few provisions on administrative
organisation. It is assumed that the King (the federal Government), as head of the

28See H Dumont et al (eds), Le service public 2. Les ‘lois’ du service public (Bruges, die Keure, 2009);
S Ben Messaoud and F Viseur (n 21).

2See S De Winter, ‘Property Restrictions in the Public Interest in Light of the Equality of Citizens
before Public Burdens’ in ] Robbie and B Akkermans (eds), Property Law Perspectives VII (The Hague,
Eleven International Publishing, 2021) 87.

30 See, eg, Court of Cassation, 24 June 2010, n® AR C.06.0415; Constitutional Court, 19 April 2012,
n°® 55/2012.

3leg, CoS, 23 December 2015, n°® 233.355, nv Kinepolis Mega.
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federal executive power (Article 37 of the Constitution), decides on the organi-
sation of the central administrations (the ministries and agencies without legal
personality). The same applies to the regional and communal governments as far
as their central administrations are concerned (Article 87 of the SARI). Central
administration at the federal level and that of the federated entities is organ-
ised according to the principle of hierarchy: the civil servants working in these
services are subject to the hierarchical authority of the competent minister(s).
This principle as such is not enshrined in the Constitution or in the SARIL. It
is derived from the fact that the executive is accountable to Parliament, which
means that it has to possess the power to intervene in individual cases by giving
orders, by revoking decisions or via substitution.

The Constitution does dedicate substantial attention to the so-called ‘terri-
torially decentralised bodies) ie, the provinces and municipalities (Articles 41
and 162). It enshrines their existence and autonomy to decide on matters of
provincial/local interest as well as a number of basic rules from which the compe-
tent legislature cannot deviate, such as the principle that their councils are elected
bodies. Pursuant to Article 6, VIII of the SARI, the regions are competent to
legislate on the organisation and functioning of the provinces and municipalities.
Hence, all the regions have enacted their own legislation in this respect (eg, the
Provinciedecreet and the Decreet Lokaal Bestuur in Flanders).

By nature, provisions in (quasi-)constitutional documents evolve slowly
and tend to lag behind reality. As has been the case in most European states,
Belgian public administration has seen a proliferation of autonomous or inde-
pendent agencies in the past few decades. Often, these agencies have their own
legal personality and are thus not part of central administrative organisation.
According to a general legal principle, legal personality can only be granted by
or pursuant to a legislative act. Hence, the creation of so-called ‘decentralised’
administrative bodies requires an intervention by the legislature. As far as the
federated entities are concerned, Article 9 of the SARI offers an explicit basis for
this principle and specifies that the legislature at the level of the federated enti-
ties not only has to create these separate legal persons, but also has to legislate
on their composition, the competences that they enjoy, the way in which they
function (make decisions) and the forms of oversight to which they are subject.
The Constitution does not provide anything similar for the federal level; in fact,
it does not contain a single provision on autonomous public bodies (independent
or executive agencies). The principles that apply to their creation and institutional
design have been developed mainly in the case law of the Constitutional Court,
in the advisory practice of the Council of State (Legislative Section) and in legal
doctrine. The emergence of independent agencies that are insulated from any
form of political influence or oversight, ie, the so-called autorités administratives
indépendantes,3? has given rise to fierce constitutional debates.?* Clear provisions

32 These include mainly regulatory bodies in the network industries and the data protection authority.
3 See, eg, S De Somer, ‘The Political Independence of National Regulatory Authorities: EU Impulse
versus National Restraint’ (2015) Revue du droit des industries de réseau 193.
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in the Constitution and the SARI on the possibility of entrusting such bodies
with executive power are lacking. EU law increasingly obliges Member States to
create these types of bodies and to entrust them with far-reaching (rule-making,
adjudicatory and quasi-judicial) powers. The Belgian Constitutional Court has
mainly referred to these obligations of supranational law to legitimise delegation
to these bodies.>

For some types of autonomous public bodies, the legislature has enacted
framework legislation. However, the contents of this legislation vary. At the federal
level, the most important examples are an Act of 1954 containing provisions on
the forms of administrative and financial oversight that apply to (a large number
of) decentralised agencies and an Act of 1991 governing the legal position of
the federal economic government-owned enterprises. At the Flemish level, the
Kaderdecreet Bestuurlijk Beleid used to offer a good example of framework legis-
lation governing the creation, institutional design and forms of control applicable
to autonomous public bodies (Flemish agencies). At present, most of the provi-
sions in the Kaderdecreet have been abolished and included in the Bestuursdecreet
(see below), but the latter is less ambitious and no longer anchors any provisions
on the motives/valid reasons for agencification.

Increasingly, the provision of public services is outsourced to private entities as
well. Various constitutional rules and general legal principles influence the extent
to which this is possible and the conditions that have to be respected, but neither
the Constitution nor the SARI contains any explicit provisions in this respect.*®
The same is true of the delegation of rule-making powers to private entities.*

Agencification in the form of decentralisation typically involves the creation
of a legal person sui generis. The legislature is not bound by private company and
association law. Increasingly, however, legislatures do make use of private law
forms, such as by authorising the executive to establish an agency in the form
of a private foundation. There are no specific constitutional or legal provisions
prescribing the possibilities and limits that exist in this respect either. Again, legal
doctrine has deduced these from a series of constitutional and quasi-constitutional
provisions and principles.’’

Belgium does not know a single set of legal provisions governing the status of
all government staff. Tenured civil servants® are typically subject to a set of specific
rules, governing their selection and appointment, deontology (professional ethics)

3 See, eg, Constitutional Court, 18 November 2010, n°® 130/2010.

3 M De Groot, Overheidstoezicht op private rechtspersonen belast met taken van openbare dienst
(Bruges, die Keure, 2018).

3 C Jenart, Outsourcing rulemaking powers: constitutional limits and national safeguards (Oxford,
Oxford University Press, 2022).

%7See, eg, F Vandendriessche, Publieke en private rechtspersonen: naar een graduele, meerduidige en
evolutieve benadering van het onderscheid in de wetgeving en de rechtspraak (Bruges, die Keure, 2004).

3 Government staff employed via contract are subject to the rules of general employment law, even
though specific rules may apply to them too, as far as these are compatible with general employment law.
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and discipline, the way in which they are evaluated, the various ways in which their
employment can come to an end etc. These rules vary at the various political and
administrative levels. At the federal level, for instance, the King has the (exclusive)
competence to enact rules for the civil servants in central government services
(eg, working in ministries) via royal decrees. This competence is derived from
Articles 37 and 107, second indention of the Constitution. The various govern-
ments of the federated entities have a similar competence for their central level
administrations (Article 87, §4 of the SARI). However, the federal legislature is
competent to legislate on pensions, including those of the government staff at the
level of the federated entities. As mentioned earlier, the regions are competent to
legislate on the organisation and functioning of the provinces and municipalities.
The Flemish legislature has enacted a number of general rules on provincial and
municipal government staft, which were complemented by subordinate legislation
issued by the Flemish Government. Nevertheless, the provinces and municipali-
ties themselves enjoy considerable autonomy in this respect and have their own
by-laws anchoring specific rules for their staff. For some specific functions, such as
police personnel (Article 184, first indention of the Constitution), the Constitution
requires statutory law to define (at least) the essential aspects of the rules applica-
ble to civil servants.

Even though all this statutory and subordinate legislation often contains quite
detailed provisions on the legal position of civil servants, the role played by the
unwritten principles of good administration, developed in the case law, should not
be underestimated. They offer important guarantees to civil servants, concerning,
for example, equal access to the public service (the principle of equality), the right
to be heard in a number of cases (eg, in case of a negative evaluation) and the right
to a decision by an impartial administration (eg, in disciplinary cases). Since many
rules governing the status of civil servants are not anchored in statutory law but in
subordinate legislation, and since subordinate legislation has to comply with the
principles of good administration,*® the Council’s case law has an important unify-
ing effect in this area of general administrative law.

E. Preventive Legal Protection (During the Administrative
Procedure), Appeal and Judicial Review

As mentioned earlier, there is no legislative Act (either at the federal level or at the
level of the sub-state entities) containing general or default rules on administrative
procedure. The legislation entrusting the administration with a specific decision-
making power will typically contain rules on the procedure to be followed.
The gaps in the legislation are filled by the principles of good administration

% There is an ongoing debate in Belgian legal doctrine on the question of whether the principles of
good administration have constitutional value, which would mean that statutory law would have to
comply with them/respect them as well.
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(see section II.C above), such as the audi alteram partem principle, and by other
general theories developed in the case law (eg, on the withdrawal of administra-
tive acts).

Up until today, there is no general principle of good administration oblig-
ing administrative authorities to organise consultations or other forms of public
participation for specific decisions. They are only obliged to do so if the applicable
norm says as much. At the local level in particular, participation plays an increas-
ingly important role, as it does in the fields of planning and environmental law.*?
However, there are no general rules on how participatory procedures, such as
public inquiries, have to be organised. Again, the case law and legal doctrine have
played an important role in developing principles in this respect, which complete
the specific legislative provisions that may apply.*! The same is true for obligations
to consult experts or advisory bodies.*?

Preceding a procedure before the (administrative) courts, citizens who want
to challenge an administrative act may have to pass the stage of administrative
appeal. This is only obliged if the applicable legislation provides for an administra-
tive appeal procedure. As is so often the case for Belgian administrative law, the
principles that govern these administrative appeals have been developed in the
case law and in legal doctrine.®3

The Constitution contains a number of articles relating to the judicial protec-
tion of citizens against the executive or administration. First of all, it offers all courts
(the regular - ie, civil and criminal - and administrative courts) a mandate (and
even obliges them) to set aside (disapply) administrative acts (both with a norma-
tive and an individual scope) that are unlawful (Article 159 of the Constitution).
Second, it recognises the existence of the Council of State (ie, the highest and
general administrative court in Belgium) and anchors the possibility for the
federal legislature to establish other administrative courts (Articles 160-61 of the
Constitution). Third, it contains the basic rules on the jurisdiction of the ‘normal’
(civil and criminal) courts vis-a-vis the administrative courts (Articles 144-46
of the Constitution) and appoints the Supreme Court (Court of Cassation) as
the arbitrator for conflicts on that division of jurisdiction (Article 158 of the
Constitution). However, as is often the case, these constitutional provisions are
broad and open-ended. For instance, the demarcation of the division of the civil
and criminal courts’ jurisdiction vis-a-vis that of the administrative courts is the
topic of a long-standing debate in the case law and in legal doctrine.** The lack of

0 See, eg, the various references in the Flemish Code on Spatial Planning (Vlaamse Codex Ruimtelijke
Ordening) to the organisation of public inquiries.

41 See E Lancksweerdt, Handboek Burgerparticipatie (Bruges, die Keure, 2009).

42See S Denys, Advisering het bestuursrecht door publiekrechtelijke organen (Bruges, die Keure, 2008).

43 See ] Goris, Georganiseerde bestuurlijke beroepen (Bruges, die Keure, 2012).

4 See, eg, C Berx, Rechtsbescherming van de burger tegen de overheid: een analyse van het systeem
van administratieve rechtspraak in Belgié (Antwerp, Intersentia, 2000); ] Goossens, ‘De vervaagde
grens tussen burgerlijke en administratieve rechter’ (2014) Tijdschrift voor Bestuurswetenschappen en
Publiekrecht 275.
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clarity offered by the Constitution in this respect is problematic, since the rule of
law requires that citizens know to which court they can turn for legal protection
against the administration.

The Council of State is the general administrative court for judicial review of
administrative acts of the Belgian administrative authorities. The Coordinated Acts
on the Council of State - ie, a federal legislative Act that is regularly amended?
and that is complemented by a number of executive decisions - is the general
legislative framework regulating:

- the Council of State’s competences ratione personae (which authorities are
subject to its jurisdiction?);

- its competences ratione materiae (which types of acts can be challenged?);

- its powers (the type of judicial relief that it can offer);

- the procedure that applies.

Despite the existence of this already quite detailed normative framework
(or perhaps because of it?), the case law plays an important role in this respect as
well. Especially in recent years, the Council’s General Assembly has pronounced a
series of landmark judgments on the Council’s competences and powers.

Neither the Constitution nor the SARI grants the federated entities (the regions
and communities) the power to establish administrative courts. However, the
Flemish region in particular has successfully invoked Article 10 of the SARI, recog-
nising the existence of so-called ‘implied powers, to create a number of Flemish
administrative courts, removing important areas of Flemish administrative law
from the Council of State’s jurisdiction (eg, judicial review of decisions on planning
permission or environmental permits).*® Most of these courts have been brought
together under the umbrella of the so-called ‘Dienst van de Bestuursrechtscolleges’
or ‘DBRC;, which translates as the ‘Service of the Administrative Courts’ This is
not a unified administrative court, but a service meant to increase cooperation
and coordination between the three Flemish courts concerned. Its creation has
gone hand in hand with the enactment of a single Flemish decree governing
the organisation and functioning of these courts. A number of provisions in the
‘DBRC-Decreet’ apply to all these administrative courts, while others are specific
to one or more of them.

The civil courts also play an increasingly important role in the legal protection
of citizens against the administration. Most*” tort cases against the administration
are brought before the civil courts, with Article 1382 of the (old) Civil Code as
their legal basis. As mentioned previously, Article 159 of the Constitution gives

4The last important innovations to this Act were introduced in 2014, when the Council,
for example, obtained a power to grant compensation under specific conditions.

46See, eg, ] Vanpraet, Vlaamse bestuursrechtscolleges in een grondwettelijk perspectief. Grenzen en
mogelijkheden van een Vliaamse Justitie (Bruges, die Keure, 2015).

47 Recently, the legislature also granted specific powers to the Council of State in this respect (art 11bis
of the Coordinated Acts on the Council of State).
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the civil courts a mandate and even obliges the courts to disapply unlawful admin-
istrative acts. Increasingly, however, the civil courts also use this provision to give
injunctions to the administration if citizens are able to invoke so-called ‘subjective
rights’ (ie, a highly debated notion in Belgian administrative law).4®

Apart from administrative appeals and judicial review, citizens also enjoy
rights of complaint, either with the administrations themselves or with ombuds-
men. Neither the Constitution, nor the SARI contains general provisions in this
respect, but specific legislative acts have introduced various complaint mecha-
nisms at various political and administrative levels. However, a general legislative
framework is lacking.

E Conclusion on Legal Sources of Administrative Law

The Constitution and the SARI are important starting points for many aspects
of general administrative law in Belgium, but their provisions are naturally
broad and open-ended; they require further legislative intervention and judicial
interpretation. The number of legislative acts enshrining general rules of admin-
istrative law is low. On the other hand, the Council of State’s contribution to the
development of administrative law as a separate, stand-alone branch of public
law, independent of constitutional law, has been considerable. Belgian general
administrative law is still to a large extent judge-made law, which makes it differ-
ent from most areas of private law. Moreover, both the judge-made law and the
legislation that govern administrative law are increasingly influenced by EU law,
as is the case in all EU Member States.*’

III. The Codification of Belgian Administrative Law

A. Introduction

‘Codification’ can have various meanings. In a narrow sense, it can only refer to
harmonisation or to bringing judge-made law (case law) together into a coherent
text. Here, we start from a broad concept of codification, covering every initiative
to lay down the rules and principles of administrative law in (binding) written law.

As sections I and II of this chapter have shown, Belgium does not have general
statutory legislation on administrative procedure or general administrative law
more broadly, either at the federal or at the sub-state level. Thus, the codification

8 See I Cooreman (ed), De wettigheidstoets van artikel 159 van de Grondwet (Bruges, die Keure, 2010)
364; ] Theunis, De exceptie van onwettigheid: onderzoek naar de rol en de grenzen van artikel 159 van de
Grondwet in de Belgische rechtsstaat (Bruges, die Keure, 2011) 777.

49 See, eg, in this book R Caranta, Administrative Proceedings in Italy’ who also regularly refers to
the impact of EU law.
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of administrative law is partial and the degree to which administrative law is codi-
fied also differs at the various political levels. In the remainder of this chapter, we
will focus on the federal level and the Flemish region/community.

B. Development and Dynamics of the Sources

One of the most important recent developments with respect to the sources
of administrative law is the Flemish legislature’s urge to legislate in the area of
general administrative law and, hence, to create its own ‘home-grown’ set of rules.
The closest thing to a general Act on administrative law that Flanders has is the
Bestuursdecreet, which was published in the Official Gazette on 19 December 2018.
First, this decree compiled a number of existing Flemish decrees in the area of
general administrative law, such as the Decree on Freedom of Information and
the Complaints Decree. Second, however, it introduced a number of new provi-
sions concerning, amongst other things, communication between citizens and
the government, the exchange of messages, experimental legislation and zones
subject to a decreased level of rules. A second example of Flemish legislation in
the area of general administrative law concerns enforcement. In 2019, the first
part of the Kaderdecreet Bestuurlijke Handhaving, ie, a framework decree on
administrative enforcement, was enacted. This first part concerned supervision
and administrative sanctions. The second part, which would have been enacted
later on, would have covered preventive or reparatory measures. However, it
never came to that, mostly because the enthusiasm among enforcement bodies
to ‘accede’ to the decree turned out to be low. In the summer of 2022, the
Flemish Government launched a first draft of a new initiative: the Kaderdecreet
voor de Handhaving van de Vlaamse Regelgeving (Framework Decree for the
Enforcement of Flemish Legislation). At the time of writing, no draft had yet been
submitted to the Flemish Parliament. However, the documents published by the
Flemish Government to initiate consultations of advisory bodies revealed that the
initial Kaderdecreet was deemed too complex and elaborate. Moreover, a few of
the more substantive choices made had turned out not to be desirable in the eyes
of the enforcement bodies that the Government had hoped would accede to the
Kaderdecreet. The draft also immediately includes provisions on preventive or
reparatory measures.’” As is the case with the current Kaderdecreet, the provisions
in the decree would be of a supplementary nature: sectorial decrees can deviate
from them. Moreover, sectorial legislation has to contain an explicit declaration
that the Kaderdecreet applies before its provisions have legal force in that specific
domain; only some provisions will apply to all Flemish legislation automatically.

50See the Flemish Minister of Justice and Enforcement’s note to the Flemish Government, available
at: beslissingenvlaamseregering.vlaanderen.be/?search=handhaving%20van%20de%20vlaamse%20
regelgeving.
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Another recent development is the increasing importance of the case law of
the General Assembly of the Council of State, Administrative Litigation Section,
which has a special role in guarding the uniformity in the Council’s case law.
Recent judgments have often concerned questions related to the procedure before
the Council of State itself (the Coordinated Acts on the Council of State). Many
of the debates underlying these judgments have originated from unclear legisla-
tion. Examples are a series of judgments on the recently introduced competence
of the Council of State to grant compensation after it has decided that an admin-
istrative act is unlawful (Article 11bis of the Coordinated Acts on the Council of
State).?!

There are only a few examples of legislation codifying existing case law. The
best examples can probably be found in the Coordinated Acts on the Council of
State. In 2014, for instance, the legislature introduced the requirement that claim-
ants should have an interest in the grievances that they invoke in their petition
(Article 14, § 1, second indention), which was a principle that had already been
recognised and applied by the Council.

C. The Relationship between the Codified and Uncodified
Parts of Administrative Law

An ongoing debate in Belgian legal doctrine concerns the relationship of the prin-
ciples of good administration (and general principles of administrative law in a
more general sense) to written, statutory law. For a long time, the dominant opin-
ion in legal doctrine has been that general principles of law can supplement or
complete statutory law, but cannot be applied contra legem. The legislature would
always have a possibility to deviate from a general principle of law and to declare
it inapplicable.”* With respect to some general principles of good administra-
tion, such as the principle of equality and that of legal certainty, it is now quite
generally accepted that they have constitutional value, meaning that the legisla-
ture should also respect them. Moreover, some have defended that all principles
of good administration have constitutional value,> finding evidence for their
claim in the case law of the Constitutional Court. However, the Council of State>*
and the Supreme Court>® do not follow this thesis. A similar debate exists with

51 CoS, general assembly, 21 June 2018, n° 241.865, Lenglez; CoS, general assembly, 21 June,
n° 241.866, Gemeente Sint-Gillis; CoS, general assembly, 22 March 2019, n° 244.015, Moors.

2eg, ] De Staercke, ‘Beginselen van behoorlijk bestuur en hiérarchie van de normen’ (2004) Nieuw
Juridisch Weekblad 1406.

53 Most notaby Popelier, in, eg, P Popelier (n 22) 3.

*4See, eg, CoS, 28 November 2017, n® 239.955, Purnode, stating that general principles of law
occupy, in the hierarchy of norms, an inferior position to that of statutory law; CoS, 16 January 2018,
n° 240.430, Duwijn, stating that the principles of good administration do not prevail over clear statu-
tory provisions.

%5 See, eg, Cass, 13 February 2013, AFT 2013, 50, with a case note by Patricia Popelier, where the
court states that the principle of legitimate expectations does not apply when this would be contrary to
statutory law.
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respect to the previously mentioned ‘laws of public service, even though one does
find some (mostly indirect) indications in the case law of the Council of State
and the Supreme Court of a recognition of constitutional value as far as they are
concerned.>

D. Reasons for Codification

The reasons for legislative intervention®” in the field of general administrative law
vary. We have been able to detect the following, which are not mutually exclusive,
meaning that a single codification initiative may be prompted by multiple consid-
erations. The reasons given in sections III.D.i-IIL.D.iii all represent obligations
for the legislature to codify, while the reasons given in sections III.D.iv-III.D.ix
result from the legislature’s own initiative.

i. The Constitution or Statutory Laws with Special Value Make
a Legislative Intervention Mandatory

In some cases, the Constitution or a statutory law with a special value provides
that certain rules have to be adopted by statutory law (a federal act, a regional or
communal decree or ordinance). Typically, these are rules for which the interven-
tion of a democratically elected parliament is deemed necessary. A first example is
the previously mentioned statutory legislation at the regional level laying down the
rules on the organisation and functioning of the provinces and local authorities,
pursuant to Article 162 of the Constitution. Another example is the federal statu-
tory act and those of the federated entities on freedom of information. Article 32 of
the Constitution provides that statutory law lays down the exceptions and condi-
tions to which the right to consult ‘administrative documents’ and to receive a
copy is subject. Yet another example is the statutory legislation on expropriation.
Article 16 of the Constitution provides that both the cases in which a person
can be expropriated and the way in which this is done (the procedure) should
be anchored in statutory law.’® In the same way, Article 160 of the Constitution
charges the federal legislature with the task of making rules on the composition,
powers and functioning of the Council of State. These are found in the Coordinated

% See, eg, V Vuylsteke and S De Somer, ‘Le principe de continuité du service public. The Show
Must Go on ... in S Ben Messaoud and F Viseur (eds), Les principes généraux de droit administratif -
Actualités et Applications Pratiques (Brussels, Larcier, 2017) 229. Contra, eg, P-O De Broux, ‘La continuité
du service public: Iétonnante destinée d’un principe élémentaire’ (2014) Chroniques de Droit Public -
Publiekrechtelijke Kronieken 640.

7We focus on codification by the legislature here, which has the residual competence to make rules.
As explained, in some areas (eg, civil servant law), rule-making is to a large extent entrusted to the
executive.

*8Both the federal legislature and those of the federated entities have competences in this respect,
resulting in various statutory laws. See arts 6quater and 79 SARI.
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Acts on the Council of State. The organisation and powers of the integrated policy
service and the essential elements of its staft’s legal status have to be governed by
(federal) legislation as well (Article 184 of the Constitution).

ii. EU Law Makes a Legislative Intervention Mandatory

According to the Court of Justice of the European Union (CJEU), Member States
must implement directives in a manner which fully meets the requirement of
legal certainty and must consequently transpose their terms into national law
as binding provisions.” Transposing EU legislation into national law will often
require an intervention by the legislature. EU legislation, however, is typically
sectorial (it covers, for example, environmental law, food safety law or network
regulation) and usually does not have any direct influence on general adminis-
trative law. To a much greater extent, the case law of the CJEU has influenced
general administrative law in the Member States (and is still doing so, for exam-
ple, with respect to the definition of principles of good administration). However,
public procurement law, which could be considered a part of general administra-
tive law, is subject to detailed European legislation with lengthy, complex and
technical national legislation as a consequence. The procurement directives have
evolved over time, often codifying important case law of the CJEU.

In the area of economic public law, the EU Services Directive contains general
rules on authorisations (permits) for service providers (eg, on the criteria on
the basis of which an application for an authorisation will be assessed, on the
duration of the authorisation and on the administrative procedure). The Belgian
legislature has implemented these rules via a statutory Act of 26 March 2010, the
provisions of which were later integrated into the Belgian Code on Economic
Law. One could debate whether these rules are part of general administrative
law, but they do apply to a fairly broad range of authorisations and constitute
the ‘default’ in this respect: they fill the gaps in specific legislation on authorisa-
tions for the provisions of services.®® Depending on how one wishes to delineate
‘general administrative law’, this could be considered a rare example of codified
general administrative law being the direct result of EU legislation.

iii. A Ruling by the Constitutional Court Makes a Legislative
Intervention Mandatory

In some cases, new legislative provisions in the field of administrative law are the
result of case law of the Constitutional Court. This is typically the case when the

% See, eg, Case 239/85 Commission v Kingdom of Belgium ECLL:EU:C:1986:457, [1986] ECR 3645.
0 According to the explanatory statement, see MvT ontwerp van dienstenwet, ParlSt Kamer 2009-10,
n°2338/1, 16.
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Constitutional Court rules that legislation contains gaps that create a discrimina-
tory treatment. An example is found in a number of judgments of the Constitutional
Court that have obliged the federal legislature to extend the Council of State’s juris-
diction to certain decisions (of an administrative nature) taken by legislative and
judicial bodies.®!

A recent example are the Constitutional Court’s judgments with respect to the
lack of statutory legislation on the duty to have proper reasons and the duty to
communicate these reasons for the dismissal of administrative staff employed via
contract. Whereas employees in the private sector (via a collective labour agree-
ment) and tenured civil servants (via the legislation on the duty to give reasons)
do enjoy guarantees in this respect, the administration’s contractual staff remain
devoid of a similar protection. The Court’s message that the legislature should
without further delay enact such rules dates back to 2016 and it repeated this again
in 2018.92 However, no statutory law has been issued yet.

iv. The Legislature Wishes to Introduce New Rights or Guarantees
for Citizens that have not Yet been Recognised by the Case Law

In some cases, the legislature takes the initiative to legislate in the field of general
administrative law without being obliged to do so because by higher laws or
because of a judgment of the Constitutional Court. An example is the federal Act
of 29 July 1991 on the duty to give reasons. This statutory legislation enshrines
a general duty (subject to only a few exceptions) for administrative authorities
to give explicit reasons for their written decisions with an individual scope and
to include these in the decision itself. A non-binding resolution adopted by the
Committee of Ministers of the Council of Europe as well as legislation adopted
in other European countries may have put pressure on the Belgian legislature to
provide such a guarantee,% but there were no compelling constitutional arguments
to do so. Before the enactment of this legislation, the Council of State did not
recognise a general duty to give reasons (this was only guaranteed under specific
conditions).

In some cases the case law may not yet have had an opportunity to develop,
because it was outpaced by reality requiring an urgent change in the law. For
instance, the COVID-19 crisis has given rise to temporary legislation in the field
of general administrative law at various political levels in Belgium, such as with
respect to (the suspension of) deadlines (for administrative procedures, appeals
and even judicial review) and the possibility for administrations to decide via

¢ Constitutional Court, 15 May 1996, n® 31/96; Constitutional Court, 1 July 2010, n° 79/2010;
Constitutional Court, 10 March 2011, n°® 36/2011; Constitutional Court, 20 October 2011, n° 161/2011.
62 Constitutional Court, 30 June 2016, n° 101/2016; Constitutional Court, 5 July 2018, n® 84/2018.

63See I Opdebeek and A Coolsaet, ‘De Wet Motivering Bestuurshandelingen: een korte, maar
revolutionaire wet in I Opdebeek and A Coolsaet (eds), Formele motivering van bestuurshandelingen
(Bruges, die Keure, 2013) 3, 6.
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electronic procedures.® It remains to be seen whether and to what extent some
of these new written rules will survive the crisis and will become part of the
legislative framework permanently.

v. The Legislature Wishes to Confirm (Constant) Case Law

Examples of the codification of constant case law in Belgian general administra-
tive law are scarce. However, one clear example is found in Article 14, § 1, second
indention of the Coordinated Acts on the Council of State. This provision essen-
tially requires a claimant before the Council of State to demonstrate an interest in
the grounds for review that (s)he raises. This requirement was already well estab-
lished in the Council of State’s case law before being enshrined in the legislation
in 2014. Another example is found in Article 3, § 3 of the Flemish Expropriation
Decree (Vlaams Onteigeningsdecreet), which, apart from the four conditions
enshrined in Article 16 of the Constitution, enshrines an additional condition,
ie, that of the ‘onteigeningsnoodzaak’ (the need to expropriate). The existence of
this condition had already been recognised before in the case law of the Supreme
Court (Court of Cassation) and the lower courts.®

vi. The Legislature Wishes to Go against Constant Case Law

It may happen that the legislature is dissatisfied with certain developments in
the case law and thus enacts legislation that would make it impossible for the
courts to continue on that path. No obvious examples come to mind in the field
of general administrative law. An example in the field of planning law that caused
some controversy was the Flemish legislature’s attempt to enlarge the possibilities
to build constructions in so-called ‘landschappelijk waardevol agrarisch gebied’
(agricultural zones with scenic value). This legislative intervention was explicitly
motivated by the restrictive case law of the Council of State and the ‘Raad voor
Vergunningsbetwistingen’ (Flemish Council for Disputes Regarding Permits),
which made it very difficult for applicants to obtain a building permit in these
areas.” However, the Constitutional Court annulled this provision, since it was
deemed contrary to Article 23 of the Constitution, guaranteeing the right to a
dignified life, which includes the right to a healthy environment. The Court derives

%4See S De Somer, ‘Over corona en continuiteit: bestuursrecht in tijden van quarantaine’ (2020)
Rechtskundig Weekblad 1445.

95 Cass, 3 February 2000, AR C.96.0380.N, ArrCass 2000, 288; Cass, 11 September 2003, AR C.01.0114.N,
ArrCass 2003, 1634, Pas 2003, 1380; Rb Leuven, 26 February 2014, TBO 2014, 271. The recognition
of this condition in the case law was in turn inspired by art 1 of the First Additional Protocol to the
European Convention on Human Rights.

% For this purpose, art 5.7.1 of the Flemish Code on Spatial Planning (Vlaamse Codex Ruimtelijke
Ordening) was adapted.

7 MvT Ontwerp van decreet houdende wijziging van diverse bepalingen inzake ruimtelijke ordening,
milieu en omgeving, ParlSt 2016-17, nr 1149/1, 19.



86 Stéphanie De Somer and Ingrid Opdebeek

a ‘standstill requirement’ from this constitutional provision, signifying that the
legislature should refrain from significantly lowering the existing level of protec-
tion. In this case, the Court indeed found such a significant decline in the level of
protection. For that reason, the Court deemed it problematic that the introduc-
tion of this provision had not been preceded by a public inquiry, since — under
normal circumstances — zoning provisions are enacted via zoning plans and not
via legislation. The former are preceded by an obligatory public inquiry on a draft,
whereas enacting legislation is not. Hence, the Court found that Article 23 of the
Constitution as well as Articles 10 and 11 (enshrining the principle of equality and
the prohibition to discriminate) had been violated.®®

In the past, there have been occasions where the legislature intervened when
the Council of State annulled an administrative act or was about to do so with the
aim of ‘validating’ the act and thus preventing or undoing the annulment. This
technique is highly controversial and its compatibility with the Constitution is
subject to conditions.®

vii. The Legislature Wishes to Compensate for Lacunas
in Specific Legislation

In Flanders, the previously mentioned Kaderdecreet Bestuurlijke Handhaving
intended to provide general, supplementary rules on administrative enforcement
for the areas that fall within the Flemish legislature’s competence. The explanatory
statement to the Act that introduced the first part of the decree explicitly stated
that it did not aimed to bring uniformity, but merely aimed to streamline Flemish
law on administrative enforcement.”® The new initiative to enact a Kaderdecreet
voor de handhaving van de Vlaamse regelgeving (see above) seems to have the
same goal.”!

viii. The Legislature Wishes to Compile/Coordinate Legislation

Again at the Flemish level, the recently enacted and previously mentioned
Bestuursdecreet, even though it also contains a number of new rules, is largely a
compilation of (provisions in) decrees that already existed before, but that have
now been brought together into a single legislative text. The previously mentioned
Flemish Expropriation Decree, integrating the rules on both the administrative

% Constitutional Court, 17 October 2019, n°® 145/2019.

% See, eg, F Judo and M Daelemans, ‘Wetgevende validatie en de Raad van State. Een belemmer-
ing voor of (soms) een weg naar rechtsherstel?” in I Cooreman, D Lindemans and L Peeters (eds),
De tenuitvoerlegging van arresten van de Raad van State (Bruges, die Keure, 2012) 195 ff.

7"MvT voorontwerp van kaderdecreet betreffende de bestuurlijke handhaving, ParlSt V1Parl 2018-19,
n° 1825/1, 8.

71See the Flemish Minister of Justice and Enforement’s note to the Flemish Government, available
at: beslissingenvlaamseregering.vlaanderen.be/?search=handhaving%20van%20de%20vlaamse%
20regelgeving, 3.
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and judicial procedure for expropriation, is another example.”> A recent (joint)
decree and ordinance regarding freedom of information’? integrates a number of
separate legislative texts into a single text applicable to a large number of adminis-
trative bodies operating in the Brussels-Capital Region.”*

ix. The Legislature Wishes to Enact a General Framework
for its Own Future Intervention

The legislature may also intend to limit its own discretionary power in future statu-
tory acts by enacting general rules of administrative law. In other words, it makes
its own future decisions in the field of administrative law subject to conditions.
An important example were the provisions in the Kaderdecreet Bestuurlijk Beleid
on the valid reasons behind the creation of and delegation of executive tasks to
Flemish agencies with legal personality. The Kaderdecreet has now largely been
abolished and its provisions integrated into the Bestuursdecreet, but the new
decree did not retain the provisions on the motives behind agencification. The
explanatory statement to the Bestuursdecreet justifies this change referring to the
fact that provisions of this type are not binding to the legislature, since it can always
deviate from them in specific legislation.” The question arises as to whether this
argument is entirely correct. Some have suggested that the principle of equality,
which has constitutional value, could have played a role in the legal enforceability
of the rules of the Kaderdecreet. This principle would require the equal treatment
of all agencies, under the condition that they are sufficiently comparable and if
there is no objective or reasonable justification for differentiation.”® Moreover,
according to the Belgian constitutionalist Popelier, the legislature is under a duty
to give reasons for any deviation of a general statutory Act in a more specific statu-
tory Act by means of reasonable arguments, which are objectively justifiable.”” In
case of an irreconcilability that has not been motivated, the general rule would
have priority.”® In her argumentation, Popelier refers to the importance of coher-
ence. A different conclusion would, according to the author, be ‘little conducive

72§ Verbist and C Bimbenet, ‘Het Vlaams Onteigeningsdecreet. Vloek of zegen voor de lokale
besturen?’ (2018) Tijdschrift voor Gemeenterecht 18, 19 and 38.

73 Gezamenlijk decreet en ordonnantie van 16 mei 2019 van het Brussels Hoofdstedelijk Gewest,
de Gemeenschappelijke Gemeenschapscommissie en de Franse Gemeenschapscommissie van
16 mei 2019 betreffende de openbaarheid van bestuur bij de Brusselse instellingen, BS 7 mei 2019.

74F Schram, ‘Nieuwe openbaarheidsregels op het grondgebied van het Brussels Hoofdstedelijk
Gewest’ (2019) Tijdschrift voor Bestuurswetenschappen en Publiekrecht 567.

7>MvT ontwerp van bestuursdecreet, ParlSt VIParl 2017-18, n° 1656/1, 119-20 and 127.

76K Verhoest, F Vandendriessche and ] Rommel, ‘Verzelfstandiging in Vlaanderen: theorie en
praktijk’ in P Jadoul, B Lombaert and F Tulkens (eds), Le paraétatisme. Nouveaux régards sur la
décentralisation fonctionnelle en Belgique et dans les institutions européennes (Brussels, la Charte,
2010) 369, 392.

7P Popelier, De wet juridisch bekeken (Bruges, die Keure, 2004) 348, with reference to P Popelier,
Rechtszekerheid als beginsel voor behoorlijke regelgeving (Antwerp, Intersentia, 1997) 559.

78 P Popelier, Rechtszekerheid als beginsel voor behoorlijke regelgeving (n 77) 559.
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for the accessibility of legislation, which precisely depends on the coherence that
is based on the general framework that serves as an interpretative framework for
more precise rules.”’

E. Reasons for Further Codification in the Future

In the past, two legislative initiatives (one in 2000 and one in 2003)%" have been
launched in the federal Parliament®! to enact a General Act on Administrative
Law, following the Dutch example.®? In the end, these initiatives did not result
in actual legislation. This is probably due to the fact that they were drafted by
members of the opposition and were not deemed important or urgent enough by
the majority parties. An article analysing the proposals and their use for Belgian
administrative law distinguishes two main reasons why general legislation would
be beneficial: it would provide a remedy for gaps in legislation in specific fields
of administrative law and it would reduce the need for specific legislation, and
hence lead to more uniformity.3*> As such, these are reasons to have a system of
‘general administrative law’ in the first place, irrespective of whether its rules and
principles are partly, mostly or entirely codified in written, statutory legislation.
However, there seem to be two main reasons to strive for a more complete codifi-
cation of rules and principles of general administrative law.

i. Increasing Knowledge of General Administrative Law

General administrative law differs from many areas of private law in that it mainly
regulates the behaviour and decision-making of the administration by giving that
administration powers on the one hand, and giving those who undergo those
powers (citizens and other administrations) a number of guarantees with respect
to how those powers are exercised on the other hand. General administrative
law rarely imposes obligations on citizens, although there is a growing body of

79 ibid.

80The 2003 draft started from the same text as the 2000 draft, but took into account (most of) the
remarks made by the Council of State, Legislation Section on the 2000 draft (eg, with respect to the
competences of the federal state).

81 For Flanders, there have been reflections on the possibility of a general decree on administrative
law in legal doctrine. See ] De Staercke and J Van Steelandt (eds), Een Algemeen Decreet Bestuursrecht
in Vlaanderen? (Antwerp, Intersentia, 2004).

82The 2000 initiative explicitly refers to the Netherlands and Germany, where such legislation existed
already at the time: ParlSt Kamer 1999-2000, nr 679/001, 3. The Council of State, Legislation Section,
also noted that many provisions in the draft law had been literally copied from the Dutch Algemene wet
bestuursrecht (ParlSt Kamer 2002-03, nr 679/002, 9).

83E Van de Velde, ‘De zin of onzin van een algemene wet bestuursrecht rechtsvergelijkend doorgelicht’
(2003-04) Rechtskundig Weekblad 1321. On the harmonisation of Belgian administrative law, see
also G Debersaques (with the cooperation of S De Clercq), Bestuursrecht harmoniseren? Preadvies
Vereniging voor de Vergelijkende Studie van het Recht van Belgié en Nederland (Deventer, Kluwer,
2004) 79.
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case law of the Council of State on the so-called ‘principles of good citizenship’
(ie, duties of loyal cooperation with the administration and the administrative
courts).?* For that reason, it may be argued that traditional arguments of legal
certainty apply less to administrative law than to private law. Yet, guarantees are
only effective if citizens know of their existence and are effectively able to invoke
them. Moreover, codification can increase knowledge of the law, since legislation
is usually better known to administrative authorities than principles that flow
from the case law of the courts.®> Hence, it has the potential of leading to better,
lawful decision-making and less litigation or at least fewer annulments of admin-
istrative acts.

An additional argument in this respect is the rise of specialised administra-
tive courts. In most cases, their judgments are subject to appeal (on points of law
only) to the Council of State. Hence, the Council of State oversees the uniform
application of general administrative law. Nevertheless, the Council’s ability to give
guidance to the specialised administrative courts depends on the initiative of the
parties. A codification of the basic theories, rules and principles of administra-
tive law would increase the knowledge of general administrative law of courts that
often deal with technical issues, but that need knowledge of general administrative
law to fill the gaps in the legislation. The civil courts, whose interpretation and
application of the law can ultimately be controlled by the Court of Cassation but
not by the Council of State, would a fortiori benefit from codification.

ii. Increasing the Democratic Legitimacy of General
Administrative Law

The question also arises as to whether some choices with respect to the concepts,
rules and principles of general administrative law should not be made by the
legislature rather than by the courts. There is, for instance, an ongoing debate on
the delineation of the concept ‘administratieve overheid/autorité administrative’
(administrative authority), which is crucial for the demarcation of the Council
of State’s power of judicial review and of a series of legislative acts in the area
of general administrative law, such as the previously mentioned federal Act of
29 July 1991 on the duty to give reasons. This debate is not value-free: its results
determine which authorities are and which authorities are not subject to impor-
tant guarantees that general administrative law offers. Yet, it has been left entirely
to the courts (the Council of State and the Supreme Court) to define criteria for
demarcation.®

84See, eg, S Lierman and M Meulebrouck, ‘Krijtlijnen voor de versterking van behoorlijk burgerschap’
in R Leysen, K Muylle, ] Theunis and W Verrijdt (eds), Semper perseverans. Liber amicorum André Alen
(Antwerp, Intersentia, 2020) 465 ff.

85In that sense, see ] De Staercke, ‘Naar een Algemene wet bestuursrecht in Belgié?’ (2006) Nederlands
Tijdschrift voor Bestuursrecht 3.

86See I Opdebeek and S De Somer (n 8) 314 ff.
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F. Pitfalls of Codification/Points of Attention for the Future

Finally, Belgium’s limited experiences with codification in the field of general
administrative law have inspired us to formulate the following caveats, which
we believe should be points of attention for legislatures in the future.

i. The Trend of Codifying Rules without Normative Content

According to a substantive principle of good legislation, legislative texts should
contain provisions with a normative scope only. Recommendations, mere guide-
lines for administrations (eg, good or best practices), declarations of intent etc do
not belong in legislative texts.8” Only recently, in its advisory opinion concerning a
so-called ‘Klimaatwet’ (Climate Act), the Council of State, Legislation Section warned
the legislature against its intention to enshrine what it called ‘applicable general princi-
ples of environmental policy, which were too vague to be operable in a legal context.®

Yet, in practice, we find an increasing number of these types of provi-
sions in statutory legislation. An example is found in Article I1.2 of the Flemish
Bestuursdecreet, which states that the authorities that fall within their scope
have to ‘actively provide information, at their own initiative, on their poli-
cies, regulations and service provision, every time that this is useful, important
or necessary. They also have to ensure that ‘this information reaches as many
persons, associations and organisations in the target group as possible. They
choose adequate strategies of communication for topics concerning target groups
that are difficult to reach’

This is a vague provision, which seems difficult to enforce. Another example
is found in Article 4 of the Flemish Kaderdecreet Bestuurlijke Handhaving, ie, the
Framework Decree on Administrative Enforcement, stating that administrative
enforcement should be ‘selective, decisive, independent, transparent, professional,
on the basis of cooperation and in accordance with the principle of proportional-
ity’ Whereas the latter is a principle of good administration, most of the adjectives
used in the rest of this provision have no direct legal or normative significance.

ii. Codified General Administrative Law as a ‘Pull Factor’ for Judicial
Review

One of the primary goals behind the introduction of a general duty to give reasons
via a federal statutory act® was to inform those confronted with administrative

87H Coremans, M van Damme, ] Dujardin, B Seutin and G Vermeylen, Beginselen van weigevingstechniek
en behoorlijke regelgeving (Bruges, die Keure, 2016) 141.

88 AdvRvS nr 65.404/AV bij het voorstel van bijzondere wet over de codrdinatie van het beleid van de
federale overheid, de Gemeenschappen en de Gewesten met betrekking tot klimaatverandering en het
vaststellen van algemene langetermijn doelstellingen, ParlSt Kamer 2018-19, nr 3517/4, 18.

89Wet 29 juli 1991 betreffende de uitdrukkelijke motivering van de bestuurshandelingen, BS
12 september 1991 as interpreted by the Constitutional Court in Arbitragehof 29 januari 2004, n°® 17/2004.
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decisions affecting them on the reasons behind those decisions, so that they
would be able to make an informed choice whether or not to use the available
appeal mechanisms and/or ask for judicial review. The legislature wanted to avoid
so-called ‘blind’ recourse to appeal bodies or courts. The expectation was that
the number of appeals or requests for judicial review would fall, as in many cases
citizens would realise that the decisions were well founded and seeking redress
would be of little use.®® However, in practice, the very opposite happened: citi-
zens started challenging administrative acts because the duty to give reasons had
not been (sufficiently) respected. Since then, most petitions for judicial review
submitted to the Council of State contain a grievance related to the duty to give
reasons.”!

Our point here is not that anchoring the duty to give reasons in statutory law
was an error; quite the opposite in fact. However, it seems likely that anchoring
general duties for administrative authorities in written law (legislation) makes
citizens (and their legal representatives) more confident to enforce these duties
than they would be if these would follow from general principles developed in
the case law. This is merely a hypothesis, for which we do not have empirical
evidence. Yet, if this is true, it seems important that legislatures are aware of this.
Surely, administrative law has a legitimising and protecting function, but it has
to take into account administrative efficiency too and avoid pointless delays due
to judicial proceedings. In its case law, the Council of State has often ruled that
even though the rules of the statutory legislation on the duty to give reasons had
not been respected, the goals behind the legislation had been reached because the
claimant had learnt about the motives behind the decision in some other way.*?
It would perhaps have been advisable for the legislature to include a provision in
this respect in the Act itself,”® in order to discourage claimants from seeking an
annulment for merely formal reasons and thus creating perverse effects.

iii. Codification does not Necessarily Reduce the Importance
of Case Law as a Source of Law

Codification of general administrative law may raise the expectation of making
this area of the law less reliant on judicial law-making, but this is not necessarily
true.* Again, Belgium’s statutory legislation on the duty to give reasons offers a
fine example of this. The Act dates back to 1991 and contains only seven (short)
articles, but it has given rise to an impressive body of case law of the Council of
State and the specialised administrative courts that gives further content to the

%0 On this ‘preventive’ role of the Act, see I Opdebeek and A Coolsaet (n 63) 3, 7.

Libid 7.

92See I Opdebeek and A Coolsaet, ‘Sancties bij schending van de wet motivering bestuurshandelingen’
in I Opdebeek and A Coolsaet (eds) (n 63) 183, 189 ff.

%3 Since 2014, a general provision in this sense is included in art 14, § 1, second indention of the
Coordinated Acts on the Council of State.

94See also G Debersaques (n 83) 48 ff.
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statutory provisions. The main monograph on the duty to give reasons in Belgian
law contains over 500 pages and mainly relies on the case law to identify princi-
ples on the interpretation and application of the mostly open-ended provisions
in the act.”

iv. There’s No Rest for the Wicked: Codification Requires Follow-up
and Evaluation

Codification may sometimes seem to be the culmination or end of a process, but
it is also the beginning of a new one, as it entails new work for legislators. Once
a rule or principle has been entrenched in written law, it will be there until the
responsible law-maker decides to change it. Its purpose or meaning may evolve
with interpretation, but only insofar as the rules for interpreting written law allow
for this to take place. In Belgian law, for instance, the adage ‘in claris non fit inter-
pretatio, meaning that things that are clear cannot be subject to interpretation,
will restrict judicial creativity in, for instance, giving an evolutive interpretation to
norms. Hence, the responsibility to remove or alter obsolete or simply ‘bad’ norms
rests with the legislator, which should be expeditious and evaluate their work at a
regular basis.

In Flanders, plans to introduce the second part of the Kaderdecreet
Bestuurlijke Handhaving went hand in hand with an evaluation of the first part,
resulting in a number of adaptations only a very short time after the rules had
entered into force (May 2019). Experts from various institutions (the administra-
tion, the courts, universities etc) were involved in its evaluation, via a workshop
launched by SERV,%® which resulted in a detailed report.®” Perhaps this evalua-
tion came (too) early, since experience working with the actual provisions in the
decree was lacking at the time.?® On the other hand, a substantial part of the criti-
cism expressed by experts when the decree was launched related to conceptual
and systemic problems (eg, a lack of clarity regarding the decree’s relationship
to legislation in other areas of the law, such as criminal law). Hence, the team
responsible for drafting the decree did well in responding quickly and wanting
to rectify these issues. Eventually, as explained earlier in this text, the Flemish
Government chose not to submit a draft for the second part to the Flemish
Parliament, but came with a new legislative initiative, which takes into account
many of the concerns expressed on the initial (first part of) the Kaderdecreet
Bestuurlijke Handhaving. It remains to be seen how the Flemish Parliament will
turther deal with this.

91 Opdebeek and A Coolsaet (eds) (n 63).

% The Social and Economic Council of Flanders (SERV), ie, the main advisory body to the Flemish
Government on Flemish socio-economic policy.

%7 Verslag SERV-Rondetafel evaluatie decreet bestuurlijke handhaving 17 February 2020, www.serv.
be/serv/evenement/rondetafel-bestuurlijke-handhaving.

%8 See above, section ILA.
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Sometimes, awareness that a certain topic is subject to strong differences
in opinion among lawyers that are still ongoing may precisely be a reason for
the legislature to refrain from adopting new written rules. A recent example is
found in the new book on ‘Goods’ of the Belgian Civil Code, which entered into
force on 1 September 2021. On the topic of ‘public domain goods) the legislature
decided to adopt a ‘neutral position’ on a number of fiercely debated questions in
this respect in the case law and legal doctrine. It explicitly referred to the role of
the latter in making the text evolve ‘in the direction that seems most desirable.*’
In our opinion, such an approach is desirable when the relevant (socio-economic)
facts or conditions evolve quickly or are uncertain at the time of legislating, but
not when (as is the case for the topic of public domain goods) debates in case
law and legal doctrine have been ongoing for years (or even decades) and are
of a more principled nature. In those cases, it is up to the legislature to make a
decision on what the law should be, instead of letting courts and legal doctrine
continue to quarrel.

IV. Conclusion

In terms of codifying general administrative law, Belgium is probably not the
ideal legal system for those looking for widespread experience from which to
draw inspiration. Indeed, very little of general administrative law is written law.
However, in Flanders, this is slowly changing, and the developments regarding
the framework legislation on enforcement reveal that those involved in drafting
and adjusting the decree are taking its legislative quality seriously. The COVID-19
crisis has also revealed that some of the current rules and principles of adminis-
trative law, as developed in the case law, are not always adjusted to emergencies.
Perhaps this will give rise to more permanent legislative frameworks (at the
various political and legislative levels) for administrative procedure in a state of
emergency or even — more generally - to an Administrative Procedure Act.

However, as for the future of codification in Belgian administrative law, nothing
is written. We have discussed a number of possible reasons for further codification
in this chapter, as well as pitfalls to be avoided and points to be kept in mind. Yet,
even more than other areas of the law, administrative law will often require a diffi-
cult balancing exercise, since both the general interest and individuals™ interests
are at stake. This often makes it particularly challenging to adopt written legisla-
tion: a single rule may hold the promise of clarity, but it may not offer an adequate
solution for every case and may thus even lead to injustice. Unwritten principles
may therefore often be preferable, as long as there is a coherent judicial interpreta-
tive practice and a tradition of legal doctrine critically analysing that case law.

9 MvT wetsvoorstel houdende invoeging van boek 3 ‘Goederen’ in het nieuw Burgerlijk Wetboek,
ParlSt Kamer 2019, n°173/1, 111.
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In another chapter in this book on Austria, Konrad Lachmayer suggests that
codification would enable legal scholars and politicians to ‘question the tradi-
tional and confused legal structures’!® Perhaps this is the best argument for
Belgium to embark on a new attempt to make a General Act on Administrative
Law. This exercise, which would have to be based on wide consultations, would
force all those involved to face inconsistencies in the prevailing law and to update
and simplify the body of rules and principles where this is possible. The chal-
lenges originating from the fast-evolving possibilities offered by automated
decision-making that all administrations face seem to require at least an evalu-
ation of prevailing law. As Ariane Berger’s chapter in this volume reminds us,
this is currently also a major concern for the EU law-makers and one of the ‘hot
topics’ of scholarly research on EU administrative law.!! Tt is clear that legisla-
tures carry a responsibility to assess if prevailing administrative law still offers
sufficient protection to citizens when administrations and civil servants share
decision-making power with computers. A thorough revision of the whole of
(general) administrative law seems preferable to the hurried introduction of a set
of specific rules only governing the use of artificial intelligence in administrative
decision-making.

100 See in this book K Lachmayer, ‘Codification of Administrative Law in Austria, section V.
101 See in this book A Berger, ‘Science Codification for the European Union — The ReNEUAL Network:
On the Limits of Legal Control of Innovation and Technology’.
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A Persistent Taste for Diversity

Codification of Administrative
Law in Canada

PIERRE ISSALYS

Any discussion of administrative law in Canada runs the risk of misunderstand-
ings about what is meant by ‘administrative law’ in that country. For a number of
reasons, Canadian jurists approach and define this branch of the law in different
ways. Some appreciation of these differences is therefore necessary as a prelimi-
nary step, which is taken in section I of this chapter. While such disparity of views
does not affect the listing of sources of administrative law, it does modify to some
extent the relationships between sources, as will be seen in section II. Section III
will then attempt, while keeping in mind the different approaches to administra-
tive law, a brief survey of the chequered pattern of codification in this branch of
Canadian legal systems.

Different understandings of the subject, variations in the arrangement of
sources, disparate results — these features of administrative law in Canada all point
towards a basic, ingrained inclination to diversity. Therefore, attempts at codifying
this branch of the law have to adjust to a somewhat uncongenial environment.

I. Defining and Mapping Administrative Law

The phrases ‘administrative law” and ‘droit administratif” both appeared in Canada
in the late nineteenth century to describe the case law produced by superior courts
through the exercise of their supervisory authority over actions by public and
private bodies and organisations, mainly local government authorities.! However,
from the 1960s onwards, ‘droit administratif” acquired a different, much broader

JA Corry, Administrative Law and the Interpretation of Statutes’ (1935-36) 1 University of Toronto
Law Journal 286, 286; RCB Risk, ‘Lawyers, Courts, and the Rise of the Regulatory State’ (1984) 9
Dalhousie Law Journal 31, 35 f£.
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meaning, nowadays only partially acknowledged in relation to the English phrase
‘administrative law’?

Current dictionaries of Canadian legal terminology in English and in French
point at this difference in usage. Thus, the Dictionary of Canadian Law offers two
meanings for the phrase ‘administrative law’* One of these is rather vague: “The
law relating to public administration. The other, on the contrary, is replete with
technical and specific words: “The law which relates to the organisation, duties
and quasi-judicial powers of the executive, to proceedings before tribunals and
to the making of subordinate legislation’ This is readily intelligible for someone
familiar with the field, but requires ordinary readers to look up other entries in
the dictionary.

By contrast, the Dictionnaire de droit québécois et canadien provides a single
definition that combines a systemic view and ordinary language: ‘Branche du droit
public qui régit lorganisation et le fonctionnement de 'administration publique
ainsi que ses relations avec les citoyens.* While ‘droit public’ is a term of art, ‘public’
provides the common reader with a rough understanding of what is involved.

What is implicit in this contrast of course goes much deeper than the encoun-
ter between two languages or between two types of reasoning - inductive and
deductive. It points at the very structure of the legal system and the essentials
of legal thinking. On the one hand, reference is made to ‘the law’ as a unitary
whole; on the other hand, ‘le droit” is viewed as fundamentally divided between
public law and private law. In the English-language definition, readers can feel
an immediate concern with real-life occurrences (‘powers, ‘proceedings, ‘making
of’) and technical concepts (‘quasi-judicial, ‘tribunal, ‘subordinate legisla-
tion’), as well as an apparent lack of concern with paradox (‘judicial powers of
the executive’). In the French-language definition, what seems to matter most
is ordering the legal universe on the basis of broad and simple dichotomies: the
concept of ‘le droit, being first structured implicitly by the basic public/private
dichotomy, is further structured by the internal/external dichotomy: ‘organisation
et fonctionnement’/’relations avec les citoyens’

At another level, divergent views about the meaning of ‘administrative law’
and ‘droit administratif” reflect different outlooks on the state.> The adoption of a
broad meaning for the French phrase has coincided with the sudden, powerful and
lasting development of state activity in Quebec - a development that, in English
Canada, happened earlier and more gradually, and focused mainly on the federal
government.

2For early occurrences of this broader meaning, see PB Mignault, Manuel de droit parlementaire
(Montreal, Périard, 1889) 252; MA Bernard, Manuel de droit constitutionnel et administratif (Montreal,
Théorét, 1901).

3D Dukelow, Dictionary of Canadian Law, 4th edn (Toronto, Thomson Carswell, 2011).

4H Reid, Dictionnaire de droit québécois et canadien, 5th edn (Montreal, Wilson & Lafleur, 2015).

°R Leckey, ‘Territoriality in Canadian Administrative Law’ (2004) 54 University of Toronto Law
Journal 327, 328, 331 ff; D Lemieux, “The Codification of Administrative Law in Québec’ in G Huscroft
and M Taggart (eds), Inside and Outside Administrative Law: Essays in Honour of David Mullan
(Toronto, University of Toronto Press, 2006) 240 f.
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This duality of approaches to administrative law is of course only one aspect of
the peculiarly and increasingly complex legal structure of Canada. Leaving aside,
for the purposes at hand, many issues contributing to that complexity, three basic
facts stand out as determinants of the scope and contents of the rubric ‘admin-
istrative law’. First, at least in terms of antecedence, is the mixed character of the
legal system of Quebec, within which the relationship between the common law
and civil law components has been gradually and subtly changing in favour of
the latter.® Second is the strong version of federalism practised in Canada, which
implies the co-existence of complete and distinct state apparatuses at both the
federal level and in each of the provinces.” The third element is the bijural charac-
ter of the federal legal system, superimposed as it were on top of the 10 provincial
legal systems.® Cutting across all three phenomena, linguistic duality further
thickens the rich legal-institutional fabric of the country. All of this is relevant in
some way to a discussion of sources and of codification, as will be seen later on
in this chapter.

To return now to matters of definition and delineation, Canadian textbooks
on administrative law develop an outlook on the discipline that generally reflects
the position of their author within that complex legal culture. Indeed, the word
‘textbook’ itself is used here as mere shorthand: it overlooks significant differ-
ences, both formal and substantive, between learned (‘doctrinal’) legal writing by
Anglophones and la doctrine produced by Quebec Francophone authors.” Even as
they describe their subject matter, administrative law textbooks display notable
differences in emphasis.

Thus, Robert Reid’s Administrative Law and Practice (1971) took its title as
self-explanatory and abruptly began the first of its 22 chapters, entitled “The Right
to Be Heard, with the statement that this right is of fundamental importance to
administrative law’!? Thirty years later, by contrast, David Mullan’s Administrative
Law grappled with the difficulty of defining its subject.!! Administrative law ‘at its
most general’ was described by him as ‘statutes, principles and rules that govern
the operations of government, embracing both ‘the relationships that exist among
branches of government and the relationship between government agencies and

¢D Lemieux, ‘Le role du Code civil du Québec en droit administratif” (2005) 18 Canadian Journal
of Administrative Law and Practice 119.

7H Brun, G Tremblay and E Brouillet, Droit constitutionnel, 6th edn (Cowansville, QC, Editions
Yvon Blais, 2014) 90 ff, 413 ff; P Hogg, Constitutional Law of Canada, 5th edn (Scarborough, ON,
Thomson Carswell, 2009) 121 ff.

80n the implications of this third factor, see JF Gaudreault-DesBiens, Les solitudes du bijuridisme
au Canada. Essai sur les rapports de pouvoir entre les traditions juridiques et la résilience des atavismes
identitaires (Montreal, Thémis, 2007).

9R Macdonald, ‘La nature, le réle et I'influence de la doctrine universitaire en droit administratif
québécois’ (1985) 26 Cahiers de droit 1071.

10R Reid, Administrative Law and Practice (Toronto, Butterworths, 1971) 1 f. A later statement that
this approach was the prevailing one is likely to be still valid, at least in English Canada: Canada,
Law Reform Commission, Towards a Modern Federal Administrative Law (Ottawa, Law Reform
Commission, 1987) 1 ff.

' D Mullan, Administrative Law (Toronto, Irwin Law, 2001) 3 f.
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the constituencies with which they deal’. But Mullan then went on to present it,
in a ‘negative guise, as the ‘legal parameters by which the courts supervise the
exercise of powers that exist by virtue of statute or royal prerogative’ In the end,
giving up the attempt at definition, the author made it clear that his book would
deal essentially with the judicial review of decision-making by the public author-
ities. In 2001 too, Lisa Braverman saw the subject of her book, Administrative
Tribunals, as an expansive category, which was as difficult to define as administra-
tive law itself; the latter she described as having three components: subordinate
legislation, the actions of administrative tribunals and remedies against unlawful
administrative action.!?

More recent English-language textbooks position themselves variously on the
ground mapped out by Mullan’s alternative definitions. David Jones and Anne de
Villars (2014) emphasise that administrative law deals with the limitations on the
actions of officials and with the remedies against unlawful action, while pointing
out that ‘the mere fact that the government is the government does not give it
particular rights or powers’!> The textbook authored by a group of professors that
includes David Mullan (2015) takes a broader view, describing administrative law as
‘abranch of public law [that, like constitutional law,] concerns the legal structuring
and regulation of sovereign authority, both in the state’s relations with individuals
and in the allocation of authority among various institutions’ and observing that
much of it is ‘the law governing the implementation of public programs, particu-
larly at their point of delivery’'* Guy Régimbald (2015) acknowledges that ‘any
attempt to define administrative law may prove under-inclusive, since the subject
‘includes not only governmental activity but the structure of government’; he
then describes the discipline in terms of its ‘responsibility to control government
powers’ and its ‘duty to ensure that decision-makers stay within the boundaries of
their competence’!® John Swaigen (2016) tries to combine approaches by focus-
ing on procedure, that is, ‘rules and principles that regulate how ... government
departments and agencies ... and other bodies created or given powers by stat-
ute must behave when carrying out their functions, but also on ‘the authority of
the superior courts to supervise how these departments and agencies carry out
their powers’!® Other writers, such as Sara Blake (2017) or Lorne Sossin and Emily
Lawrence (2018), keep a more concentrated focus on ‘how decisions are made
in individual cases, ‘complaint procedures and remedies, ‘public decisions that
affect a person or a group of people, the last-mentioned authors indeed stating

121, Braverman, Administrative Tribunals: A Legal Handbook (Aurora, ON, Canada Law Book,
2001) 19 .

13DP Jones and A de Villars, Principles of Administrative Law, 6th edn (Toronto, Carswell, 2014) 3.

4G van Harten, G Heckman, D Mullan and ] Promislow, Administrative Law: Cases, Texts and
Materials, 7th edn (Toronto, Emond Montgomery, 2015) 3 f.

15G Régimbald, Canadian Administrative Law, 2nd edn (Markham, ON, LexisNexis, 2015) 1.

161 Swaigen, Administrative Law. Principles and Advocacy (Toronto, Emond Montgomery, 2016)
16 f, 21, 54.
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that most of administrative law ‘arises from’ such public decisions - a statement
that perfectly suits the common law worldview.!”

Over the same period, most textbooks on administrative law by Francophone
authors from Quebec have consistently put forward a broad view of the legal frame-
work of public administration, based on three major themes: organisation, action
and control. The influence of French law was initially made explicit in Michel
Rambourg’s proposed definition (1969).!% However, references to national and
British sources predominate in René Dussault’s Traité de droit administratif canadien
et québécois (1974),'° Patrice Garant’s Droit administratif (since 1981), René
Dussault and Louis Borgeat’s much-enlarged Traité de droit administratif (1984),2!
and Pierre Issalys and Denis Lemieux’s L'action gouvernementale (since 1997).2?
All these works lend support, at least implicitly, to the view expressed in the 1984
Traité that limiting the scope of administrative law to its controlling function
underestimates the importance - including from the citizen’s perspective — of legal
rules regarding the structure and action of public administration.?® This consensus
among Francophone scholars writing in Quebec extends to works dealing with the
judicial review of administrative activity; most authors of such works make it clear
that their subject corresponds to only a part of the broader discipline.?*

While textbooks do not provide conclusive evidence of terminological usage,
they do reflect and influence the most current understanding of legal terms and
categories. In the case of ‘administrative law), clearly the dominant usage in English
Canada suggests a ‘defensive], ‘red-light’ approach to the subject, emphasising the
protection of individual rights and a degree of diffidence in the face of govern-
ment intervention. By contrast, the dominant French usage in Quebec suggests
sensitivity to the need for government intervention on behalf of the public inter-
est and therefore a ‘positive; ‘green-light’ approach to ‘le droit administratif” that
includes confidence in the ability of rules to prevent abuse or misfeasance by
power-holders.?’

17S Blake, Administrative Law in Canada, 6th edn (Toronto, LexisNexis, 2017) 4; L Sossin and
E Lawrence, Administrative Law in Practice (Toronto, Emond Montgomery, 2018) 4.

18 M Rambourg, ‘Notions générales sur le droit administratif canadien et québécois’ in R Barbe (ed),
Droit administratif canadien et québécois (Ottawa, Editions de I'Université dOttawa, 1969) 11.

YR Dussault, Traité de droit administratif canadien et québécois (Quebec City, Presses de I'Université
Laval, 1974).

20P Garant, Droit administratif, 7th edn (Montréal, Editions Yvon Blais, 2017) 7 f.

2R Dussault and L Borgeat, Traité de droit administratif, 3 vols (Quebec City, Presses de I'Université
Laval, 1984-89) vol I, 18; see also the preface to the English-language version of parts of this work:
Administrative Law: A Treatise, 5 vols (Toronto, Carswell, 1985-90) vol 1, vii. Further references to this
work are to the original French version.

22P Issalys and D Lemieux, Laction gouvernementale, 4th edn (Montreal, Editions Yvon Blais, 2020) 13.

2R Dussault and L Borgeat (n 21) vol I, 38; L Borgeat, ‘Les enjeux méconnus de Iautre droit admin-
istratif’ (1994) 73 Revue du Barreau canadien 319.

24G Pepin and Y Ouellette, Principes de contentieux administratif, 2nd edn (Cowansville, QC,
Editions Yvon Blais, 1982) 1 ff, 35 f; however, see P Lemieux, Droit administratif, 6th edn (Sherbrooke,
QC, Editions de la Revue de droit de I'Université de Sherbrooke, 2014).

%5 The ‘red light'/‘green light’ metaphor is of course borrowed from C Harlow and R Rawlings, Law
and Administration, 3rd edn (Cambridge, Cambridge University Press, 2009) ch 1.
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Each of these contrasting approaches leads to greater emphasis being placed
on some parts of the law than on others. The dominant view of administrative
law in Anglophone Canada, having as its core concern the protection of the rights
and interests of citizens in the context of individualised decision-making by the
public authorities, gives priority to matters of administrative procedure and, from
that angle, attaches some importance to the distinction between different forms of
executive action. By contrast, the distinction between ‘general’ and ‘special’ admin-
istrative law has little relevance where one approaches the whole field through a
discussion of judicial review as its key general feature.?® Such an approach tends
to downplay the role of administrative law as regards the substantive contents of
public action and therefore shows reluctance in laying down principles of executive
action. These principles, and even more so matters of administrative organisation,
are largely viewed as questions better kept within the realm of policy, with the
partial exception of matters of public finance.

The dominant view of ‘le droit administratif” in Quebec, being more systemic,
sees all four areas as legitimate objects for legal ordering. Thus, administrative
organisation is dealt with in some detail, principles of executive action tend to
be spelled out with increasing explicitness, different forms of executive action are
subjected to distinct and fairly elaborate statutory regimes, and the approach to
administrative procedure, including its attendant preoccupation with citizens’
rights and interests, is systematic rather than context-sensitive. However, the
contrast with Anglophone Canada should not be overemphasised; after all, the
most basic, foundational elements in both approaches are the same, as will be seen
from a survey of the sources of administrative law. While some textbooks refer to
the ‘general’/'special’ distinction for expositive purposes, this is not reflected in the
explicit structure of legislative sources. Some features of Quebec administrative
law also appear in certain other provinces of Canada. Overall, however, the flavour
of this area of the law certainly forms part of what makes Quebec a ‘distinct soci-
ety, having ‘distinct legal traditions and social values’?” The subject of codification
illustrates this, as will be seen from a consideration of the sources from which
administrative law is derived in Canada.?8

II. Sources of Administrative Law

The current situation as regards the sources of administrative law in Canada may
only be described having recourse to history. When the French settler colonies

26 This approach and its relevance for Canada come out vividly in the Australian chapter in this book
by J Boughey, ‘“The “Codification” of Administrative Law in Australia, sections I and IV.

%7 Reference Re Supreme Court Act 2014 SCC 21 para 49. Canadian cases and legislation, both federal
and provincial, are available online at www.canlii.org.

28 On the linguistic and territorial divide in administrative law scholarship, see R Leckey, ‘Prescribed
by Law/Une regle de droit’ (2007) 45 Osgoode Hall Law Journal 571.
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of Acadia and New France were ceded to Great Britain in 1713 and 1763, the
public law of England was introduced in the territories now forming the eastern
and central parts of Canada. The effect of British conquest on the private law of
New France was initially in doubt. The issue was resolved by an Act of the British
Parliament in 1774, confirming French law, as it had been applied in New France,
as the authoritative source in matters of ‘property and civil rights’ over a large terri-
tory corresponding roughly to present-day Quebec and Ontario.?’ Leaving aside a
number of exceptions and niceties, this implied that the ‘great divide’ in sources of
the law was to run between private law and public law.

The public law of England was based at the time, as it still is to a significant
extent, on accumulated case law — the common law - as well as a few constitutional
documents such as Magna Carta, the Petition of Right 1628, the Bill of Rights 1689
and the Act of Settlement 1701.% Its actual working depended, as it still does, on
a body of conventional institutions and practices such as parliamentary proce-
dure, the Cabinet or the Prime Minister. The vast body of legislation associated,
in Britain as elsewhere, with the growth of the modern state had not yet appeared
at the end of the eighteenth century. ‘Administrative law’ was an unknown and
meaningless phrase in a system where the common law ruled indiscriminately
over public authorities and private persons. However, the Act of 1774, in point-
ing imprecisely at ‘property and civil rights’ as a distinct area of law, implied some
departure from that basic unity of the law in the case of the territory then known
as the ‘Province of Quebec.

A complex series of occurrences since 1774 has altered the fundamental
structure of the sources of law in Canada. Two events stand out as particularly
significant. In 1866, the legislature of what had become the ‘Province of Canada’
adopted the Civil Code of Lower Canada, codifying the body of French law still
applicable in the territory corresponding to modern-day Quebec, along with
other sources.?! The following year, the British Parliament enacted the British
North America Act 1867 (BNA Act 1867), uniting a group of colonies under a
federal system of government.*? Two features of that Act are directly relevant in

2 An Act for making more effectual Provision for the Government of the Province of Quebec in
North America, 14 Geo III ¢ 83 (UK), now Quebec Act, 1774, RSC (1985) app II no 2, s viii. This
enactment, and others of constitutional significance referred to in this chapter, are available online at
www.canadiana.ca.

300n the previous history of the common law, see in this book EL Rubin, “The United States:
Systematic But Incomplete Codification, section II. From a Canadian perspective, see M Rowe and
M Collins, “The History of Administrative Law’ (2021) 34 Canadian Journal of Administrative Law and
Practice 87.

30n the genesis of that code, see: JEC Brierley, ‘Quebec’s Civil Law Codification: Viewed and
Reviewed’ (1968) 14 McGill Law Journal 521; S Normand, ‘La codification de 1866 : contexte et impact’
in P Glenn (ed), Droit québécois et droit frangais: communauté, autonomie, concordance (Cowansville,
QC, Editions Yvon Blais, 1993) 43; M Morin, ‘Portalis c. Bentham? Les objectifs assignés a la codifica-
tion du droit civil et du droit pénal en France, en Angleterre et au Canada’ in RA Macdonald (ed),
Perspectives on Legislation (Ottawa, Law Commission of Canada, 1999) 141; EH Reiter, Tmported
Books, Imported Ideas: Reading European Jurisprudence in Mid-nineteenth Century Quebec’ (2004)
22 Law and History Review 445.

3230-31 Vict ¢ 3 (UK), now the Constitution Act, 1867, RSC (1985) app II no 5.
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connection with the sources of the law. First, the preamble to the Act describes
the constitutional arrangements set out in its provisions as ‘similar in princi-
ple to [the Constitution] of the United Kingdom This suggests the continued
existence of unwritten constitutional principles that are able to complement
the actual contents of that Act and to inform its overall architecture.*® Second,
the phrase ‘property and civil rights’ re-appears, this time to describe one of the
classes of matters coming exclusively under the legislative authority of each of
the federated provinces (section 92(13)).3* This ensured that the predominantly
French-speaking Province of Quebec would keep control over the existence and
evolution of its newly adopted Civil Code.

What does this mean in relation to the sources of administrative law in
Canada today? Clearly, there are constitutional norms among these sources.
However, only a fraction of these appear as textual provisions. For instance,
the BNA Act 1867 (now called the Constitution Act, 1867) devotes only a few
provisions to the ‘Executive Power, several of them being today of mere histori-
cal interest (sections 9-16 and 58-68). A few more provisions deal with public
revenues, debts, assets and taxation (sections 102-26). Apart from passing refer-
ences to public ‘offices” or ‘officers), there is no mention of public administration
as an object of legislation among the matters assigned respectively to the federal
Parliament and the provincial legislatures. Perhaps the most significant provision
is that ‘the Executive Government and Authority of and over Canadais ... declared
to continue and be vested in the Queen’ (section 9). This confirms that Canadian
administrative law incorporates the common law concept of the Crown, with its
attendant prerogatives and special rules, obviously subject to the constraining
provisions of the Bill of Rights 1689 and the Act of Settlement 1701.3° Of course,
the Crown, as well as other ‘dignified parts’ of the Constitution made partially
explicit in the Constitution Act, 1867, such as the Privy Council, blend into the
institutional apparatus and underlying ‘principles’ that evolved out of British
constitutional history until 1867.3¢

This massive reliance on the common law and on the conventional framework
of executive authority, operating beyond the terms of the Constitution Act, 1867,

33 Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island [1997] 3 SCR 3.
An open-ended list of further unwritten constitutional principles was spelled out in the Reference re
Secession of Quebec [1998] 2 SCR 217 (federalism, democracy, constitutionalism and the rule of law,
protection of minorities).

34 Citizens’ Insurance Co v Parsons (1881) 7 AC 96 (PC); Secretary of Prince Edward Island v Egan
[1941] SCR 396.

35M Firmini and ] Smith, “The Crown in Canada’ in PC Oliver, P Macklem and N DesRosiers (eds),
Oxford Handbook of the Canadian Constitution (Oxford, Oxford University Press, 2017) 129; D Smith,
The Invisible Crown: The First Principle of Canadian Government (Toronto, University of Toronto Press,
1995).

3¢The phrase ‘dignified parts’ was coined in the 1867 work by W Bagehot, The English Constitution
(London, Oxford University Press, 1968) 4. The House of Lords is also one of those parts that was
adapted to suit Canadian conditions: Reference re Senate Reform 2014 SCC 32.
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applies equally at the federal level and the provincial level. Indeed, no province
has to this day enacted a single document that could stand as a full constitution,
though all have made use of their constitutional authority to ‘make laws amend-
ing the constitution of the province’?” Such action has taken the form of ordinary
statutes dealing, inter alia, with the organs and structure of the province’s execu-
tive. Some such statutes having constitutional significance will be referred to later
on in this chapter.

A further point about the constitutional norms governing administrative law
in Canada is relevant for the present purposes. While key institutions of adminis-
trative law, such as the Prime Minister, the budget or judicial review, remain to this
day conspicuously absent from constitutional texts, some pre-existing principles,
institutions or conventions did receive formal recognition in the Constitution Act,
1867. For instance, British parliamentary practice about the presentation of bills
involving the expense of public money was ‘codified’ (in the peculiar sense that
will be developed later on in this chapter) in section 54.3¥ So was the Crown’s
immunity from taxation in section 125.3° Indeed, section 53 implicitly relied on a
cardinal principle of English public law, which requires parliamentary consent to
taxation; to that extent, this principle was also thereby ‘codified’*’

Thus, most of what is relevant to administrative law in the Constitution Act,
1867 takes its meaning in the light of the traditional relation of statute law to
common law in the English legal system. The original BNA Act 1867 was, after all,
an ordinary British statute.

The Constitution Act, 1982 has added new elements to the constitutional
framework of administrative law.#! Apart from effecting the ‘patriation’ of the
constitutional order, it introduced a Canadian Charter of Rights and Freedoms
that expressly applies to the ‘government’ of Canada and of each province.*?
Interpreting the word ‘government’ in this new context has sometimes proved difti-
cult; interestingly, this issue received much the same solution as the older problem
of identifying ‘agents of the Crown’** As regards the sources of administrative law,
the key point of the Constitution Act, 1982 is that the latter ranks the ‘Consti-
tution of Canada’ as the ‘supreme law of Canada, having primacy over ‘any law’

S7BNA Act 1867 (n 32) s 92(1), now replaced by s 45 of the Constitution Act, 1982, RSC (1985)
app II no 44. British Columbia does have a formal Constitution Act, RSBC 1996 ¢ 66; however, this
statute is a rather unsystematic collection of provisions dealing mainly with the Legislative Assembly
and, to a lesser extent, with the executive. In British Columbia as in other provinces, the substantive
Constitution would include a number of statutes regulating the major institutions of government and
spelling out fundamental rights and liberties.

38 Eurig Estate (Re) [1998] 2 SCR 565, 581 f.

3 Re Exported Natural Gas [1982] 1 SCR 1004, 1067.

40 Confédération des syndicats nationaux v A-G Canada 2008 SCC 68, paras 81 ff.

4l Constitution Act, 1982 (n 37) app II no 44. The political legitimacy of that constitutional reform
remains questionable, the National Assembly of Quebec having to this day denied its consent thereto.

42 Part I, especially s 32.

43 McKinney v University of Guelph [1993] 3 SCR 229; cf Westeel-Rosco v Board of Governors of South
Saskatchewan Hospital Centre [1977] 2 SCR 238.
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(‘toute régle de droit’).** Again, interpreting the word ‘law’ has proved trouble-
some: the Civil Code of Lower Canada and its successor the Civil Code of Québec
of 1994 clearly qualify as ‘a law’, but what about the common law?%®

Therefore, constitutional enactments have little to say about executive action
by the Crown. They direct their readers to look instead at common law rules and
conventional arrangements. However, both of these may be modified, supple-
mented, confirmed or ruled out by legislation. While legislation may thus supplant
the common law, it operates against a background of common law rules and insti-
tutions. Among the latter are the Crown’s prerogative powers. Yet, in the case of
Quebec, legislation includes the Civil Code, parts of which expressly apply to
the state (ie, the Crown); indeed, the Code as a whole forms the jus commune of
Quebec, thus confining the common law to a residual role in matters of Quebec
public law.%®

Given such a constitutional and systemic context, one could only expect
that executive action in Canada would be shaped essentially through legislation.
Under the federal system introduced by the Constitution Act, 1867, the legislative
and executive branches of government both have a compound nature. There are
11 legislative authorities, each exercising sovereign law-making powers on matters
allocated to it by the Constitution Act, 1867, subject only to the Canadian Charter
of Rights and Freedoms.*’ Similarly, there are 11 distinct executives, each enjoying
the prerogative powers of the Crown and operating within the broad framework
of constitutional enactments, conventions of the Constitution, and specific enact-
ments adopted by the relevant legislative authority - federal or provincial as the
case may be.*8 Provincial legislatures and governments operate with a keen concern
for their autonomy. While there are many instances of cooperation and frequent
borrowing of ideas and practices between them, this is less true in matters of public

4430-31 Vict ¢ 3 (UK), now the Constitution Act, 1867, RSC (1985) app II no 5 s 52; Re Manitoba
Language Rights [1985] 1 SCR 721.

45 On this issue, see H Brun, G Tremblay and E Brouillet (n 7) 977 f.

46 Civil Code of Québec, CQLR ¢ CCQ-1991 preliminary provision (Code as jus commune) and
art 300 (Code applies as a suppletive source to legal persons established in the public interest, ie,
‘personnes morales de droit public’) and 1376 (rules on obligations apply to the state, its bodies and
all other legal persons established in the public interest). The Civil Code, as well as Quebec legislation
generally, can be accessed online at: www.legisquebec.gouv.qc.ca. See: Prud’homme v Prud’homme 2002
SCC 85; Finney v Barreau du Québec 2004 SCC 36; P Garant, ‘Code civil du Québec, Code de procédure
civile et société distincte’ (1996) 37 Cahiers de droit 1141; D Lemieux (n 6); F Allard, ‘La disposition
préliminaire du Code civil du Québec, I'idée de droit commun et le role du Code en droit fédéral’
(2009) 88 Revue du Barreau canadien 275. cf the role of the civil law with respect to public administra-
tion in the Netherlands in this book: Y Schuurmans, T Barkhuysen and W den Ouden, ‘Codification of
Administrative Law in the Netherlands], section I.

47PW Hogg (n 7) para 12.1(a); H Brun, G Tremblay and E Brouillet (n 7) 412 ff.

487 Fournier and A Binette, ‘La Couronne : vecteur du fédéralisme canadien’ (2017) 58 Cahiers de
droit 625. The regulation of the securities market illustrates the complexity of achieving co-operation
on the basis of ‘watertight’ jurisdictions: Reference re Securities Act 2011 SCC 66; Reference re
Pan-Canadian Securities Regulation 2018 SCC 48. In this respect, federalism operates rather differ-
ently in Canada and Germany: see in this book M Heintzen, ‘Codification of Administrative Law in
Germany and the European Union, section I.A.iii and A Berger, ‘Science Codification for the European
Union: The ReNEUAL Network, section IIL.A.iii.
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law.* Thus, the Uniform Law Conference of Canada, an intergovernmental body
with recommendatory powers, rarely deals with administrative law subjects.*
All legislative authorities have been making creative use of their law-making
powers in matters relating to the executive, ie, in the field of administrative law.>!
This is clearly visible in the area of administrative organisation. In all
11 Canadian jurisdictions, executive authorities belong to two major types:
departments and agencies. Departments (or ministries) come under the immedi-
ate authority of a minister. Ministers being in theory close advisors to the Queen
(‘privy councillors’), the Crown’s prerogative powers extend to the creation of
departments. Nowadays, the legislatures of all the provinces (but not the federal
Parliament) have ‘codified’ this prerogative authority.’> Such general provisions,
based on section 63 of the Constitution Act, 1867 and analogous enactments,
clearly stand on a constitutional level.>* However, a department may also be set up
by a specific statute. This is standard practice at the federal level, in Ontario and in
Quebec; British Columbia and Manitoba use both methods.* In all provinces (but
again, not at the federal level), a general statute dealing with the organisation of the
executive lays down some basic elements of the structure and activity of depart-
ments (eg, delegation of authority within a department).>> Throughout Canada,
the departmental form of organisation usually follows a pattern established
in the mid-nineteenth century.>® This basic stability stands in sharp contrast to

49 But see: JI Gow, Learning from Others: Administrative Innovations among Governments (Toronto,
Institute of Public Administration of Canada, 1994); A Lawlor and JP Lewis, ‘Evolving Structure of
Governments: Portfolio Adoption across the Canadian Provinces from 1867 to 2012’ (2014) 57
Canadian Public Administration 589. On broader interprovincial dynamics, see: K Banting, ‘Canada:
Nation-Building in a Federal Welfare State’ in H Obinger et al (eds), Federalism and the Welfare State:
New World and European Experiences (Cambridge, Cambridge University Press, 2005) 89; G Charland,
‘Le Québec comparé et les finances publiques au Canada, 1992-2002" in ] Créte (ed), Politiques
publiques : le Québec comparé (Quebec City, Presses de I'Université Laval, 2006) 71.

*0The Conference drafted uniform Acts on regulations (1983), regulatory offences procedure (1992)
and public inquiries (2004), as well as a Model Administrative Procedure Code (1991). None of these
appears to have exerted much influence over provincial legislators. Together, and with a few addi-
tional proposals on public law subjects, they represent only a small proportion of the Conference’s total
achievements. See the Conference’s website: www.ulcc.ca.

L¢f the autonomy of Swiss cantons in this respect in this book F Uhlmann, ‘Codification of
Administrative Law in Switzerland’, section I.B.

52 eg, Manitoba: Executive Government Organization Act, CCSM ¢ E170, s 8.

3 Section 63 of the Constitution Act, 1867 (n 32) provides that in Ontario and Quebec, ministers are
to be appointed by the Lieutenant Governor (ie, the Queen’s representative); similar provisions applied
in 1867 to ministers in Nova Scotia and New Brunswick (s 88) or were made in respect of other prov-
inces in the various enactments through which they were brought into the federation.

4 eg, Canada: Department of Transport Act, RSC (1985) ¢ T-18; Ontario: Ministry of Health and
Long-Term Care Act, RSO 1990 ¢ M.26; British Columbia: School Act, RSBC 1996 ¢ 412, pt 9; by
contrast, there is no specific statutory basis for British Columbia’s Ministry of Indigenous Relations and
Reconciliation.

% eg, Alberta: Government Organization Act, RSA 2000 ¢ G-10.

S6JE Hodgetts, Pioneer Public Service: An Administrative History of the United Canadas, 1841-1867
(Toronto, University of Toronto Press, 1955) ch VI, especially 25 ff, 91 ff; S Wilson, Canadian Public
Policy and Administration: Theory and Environment (Toronto, McGraw-Hill Ryerson, 1981) chs 10
and 11; OP Dwivedi and JI Gow, From Bureaucracy to Public Management: The Administrative Culture
of the Government of Canada (Peterborough, ON, Broadview Press, 1999) chs 3 and 6.


http://www.ulcc.ca

106 Pierre Issalys

contemporary political and administrative practice, which favours frequent redis-
tribution of tasks among departments to keep in step with social needs and policy
priorities. The legal framework of departmental organisation is therefore kept
to a minimum.>” Pragmatism - a key word to understand all things Canadian —
clearly takes precedence over explicit legislative ordering.

Agencies - ie, non-departmental components of the executive - come in
large numbers and with a great variety in terms of function, size and form.*
One thing they have in common is that a statute must explicitly provide for their
existence. This is because, unlike departments, they do not come under the direct
and constant supervision of a minister who would take responsibility before
Parliament for any mistake, maladministration or misfeasance. Rather, Parliament
grants some autonomy to agencies. Agencies require autonomy because of the
nature of their activity - which may consist in providing independent advice,*
managerial expertise,’’ adjudicative skills,’! regulatory capabilities,®? business
acumen® or capacity for large-scale service delivery.** However, such autonomy
has to be limited: Parliament, as it sets up agencies, therefore provides for specific
channels of accountability and responsiveness on their part. All of this gener-
ates a vast body of necessarily specific legislation dealing with agencies’ purposes,
organisation, powers, financing, expenditures and supervision. Here again, prag-
matism is the key word, with the added justification that agencies differ from one
another, from the standpoint of their activity, much more than departments do.
At the very most, Parliament will depart from an agency-specific approach by
providing a uniform statutory framework for a category of agencies (eg, child and
youth protection centres or administrative tribunals); yet, in several cases, such
categories will be based on ad hoc purposes rather than on institutional logic
(eg, ‘departmental corporations’).%

57'This is particularly true of federal departments: eg, Department of Citizenship and Immigration
Act, SC 1994 ¢ 31.

8JE Hodgetts, The Canadian Public Service: A Physiology of Government 1867-1970 (Toronto,
University of Toronto Press, 1973) ch 7; Canada, Law Reform Commission, Independent Administrative
Agencies, Working Paper 25 (Ottawa, Law Reform Commission, 1980); A Gélinas, Lintervention et le
retrait de I'Etat : limpact sur lorganisation gouvernementale (Quebec City, Presses de I'Université Laval,
2002); R Dussault and L Borgeat (n 21) vol I, 132 ff.

% eg, Ontario: Greenbelt Act, SO 2005 ¢ 1 (Greenbelt Council).

60 eg, Newfoundland and Labrador: Public Procurement Act, RSNL ¢ P-41.001 (Public Procurement
Agency).

6l eg, British Columbia: Employment and Assistance Act, SBC 2002 c 42 (Employment and Assistance
Appeal Tribunal).

62 eg, Canadian Radio-Television and Telecommunications Commission Act, RSC (1985) ¢ C-22.

%3 eg, Manitoba Hydro Act, CCSM c. H190.

%4 eg, Quebec: Act respecting health services and social services, CQLR ¢ $-4.2 pt II (health and social
services institutions).

%5 ibid, where provisions specific to child and youth protection centres add to or derogate from
the basic regime of social services institutions. The Administrative Tribunals Act, SBC 2004 c¢ 45,
establishes a common regime for tribunals in British Columbia. The federal Financial Administration
Act, RSC (1985) ¢ F-11 s 2 and sched II provides for the Governor in Council to classify agencies as
‘departmental corporations, thereby bringing them under specific provisions of the Act.
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Legislation also plays a significant role in specifying various forms of exec-
utive action. In typical common law fashion, legislatures gradually adopted
classifications of government actions first developed in the case law in order to
carve out of the broad category of ‘public power’ types of power made subject to
specific rules. Such is the case nowadays with several forms of executive action:
investigative action in the form of a public inquiry, regulatory action in the
form of regulation-making and patrimonial action in the form of procurement
contracts. Each of these is subject to a legislative regime in federal law®® and in
the law of all provinces.®” The case of individualised decision-making powers is
different. Only the four larger provinces have subjected them to unified legis-
lative treatment;*® under federal law and in the other provinces, such powers
remain governed by the common law and by sectoral legislative provisions.
However, some of these sectoral regimes may be quite extensive and signifi-
cant: individualised decision-making in matters of taxation is a case in point.*’
Another area where sectoral regimes have been spreading rapidly in recent years
is the matter of administrative money penalties.”” Whether general or sectoral in
scope, all such legislative regimes essentially deal with administrative procedure.

However, it should be emphasised that in most cases, the process of regime-
building has not been deductive, ie, the contents of a given regime did not
develop logically from a clearly defined concept of the type of executive action
to which it would apply. Instead, regime-building has proceeded inductively,
starting from desired outcomes in terms of government action, from exist-
ing piecemeal statutory provisions and from constraints imposed by the then
current state of the common law, and moving to a choice about which rules could
conveniently be imposed on which set of actions — hence, a context-sensitive,
unsystematic approach to the design of rules and a largely pragmatic definition
of their range of application. To some extent, Quebec legislative regimes depart
from this inductive approach, insofar as they are grounded in doctrinal defini-
tions of the different types of executive action rather than on ad hoc definitions
making implicit reference to the common law.”!

Inquiries Act, RSC (1985) c I-11; Statutory Instruments Act, RSC (1985) c¢ S-22; Financial
Administration Act (n 65) pt IIL.1.

7 eg, Quebec: Act respecting public inquiry commissions, CQLR ¢ C-37; Regulations Act, CQLR ¢
R-18.1; Act respecting contracting by public bodies, CQLR ¢ C-65.1.

% Ontario: Statutory Powers Procedure Act, RSO 1990 ¢ S-22; Quebec: Act respecting administrative
justice, CQLR c J-3; British Columbia: Administrative Tribunals Act (n 65); Alberta: Administrative
Procedure and Jurisdiction Act, RSA 2000 ¢ A-3. The last two statutes apply only to a limited number
of agencies. The Ontario statute applies whenever a hearing is required by law prior to a decision. The
Quebec statute applies, albeit differently, to a broad range of individualised decisions by departments
and agencies; see below n 119 and corresponding text.

 eg, Newfoundland and Labrador: Revenue Administration Act, SNL 2009 ¢ R-15.01, pts I and II.

7Veg, Canada: Agriculture and Agri-Food Administrative Money Penalties Act, SC 1995 ¢ 40;
Quebec: Environment Quality Act, CQLR ¢ Q-2, ss 115.13-115.28; British Columbia: Safety Standards
Act, SBC 2003 ¢ 39, ss 40-41.

71'This might be a reflection of the greater familiarity of Quebec jurists with the concept of ‘admin-
istrative act: D Mockle, ‘De quelques influences croisées dans 1élaboration de la théorie des actes
administratifs’ in S Lavallée and P Issalys (eds), Vastes mondes. Etudes en 'honneur du professeur Denis
Lemieux (Montreal, Editions Yvon Blais, 2018) 245.
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Quebec legislation also occasionally stands apart from federal and most other
provincial legislation in terms of being less averse to laying down principles of
executive action. Yet, even in Quebec administrative law, the expression of such
principles is far less elaborate than in, say, Swedish, Italian, Portuguese, Spanish
or South African legislation - let alone the statements to be found in the constitu-
tions of those countries.”? Such wide-ranging principles do exist in the Canadian
legal order; they mostly derive from the common law. Essentially, they boil down
to a pair of key concepts. One is the rule of law, requiring that executive action
be grounded in, and limited by, the law of the land as applied by an independ-
ent judiciary.”? The other is parliamentary sovereignty, requiring that executive
action be conducted in the public interest, as defined by Parliament mainly in the
form of statutes. However, very few Canadian statutes have attempted to formu-
late the public interest in the quality of administrative action in terms of values
such as impartiality, economy, timeliness, efficiency, good faith, accessibility and
accountability. Again, this apparent disinterest in the expression of abstract prin-
ciples reflects the essentially pragmatic — rather than programmatic - approach of
Canadian legislators to administrative law.

This, of course, does not mean that legislatures lack interest in administra-
tive law in the broad sense of that phrase. Very extensive legislation, both federal
and provincial, deals with ‘special’ branches of administrative law, such as public
finance, the public service, or lands, resources and other public property. While
recent legislation on such topics has tended to go beyond its rather technical
contents to formulate guiding principles,’* older statutes have left to judicial inter-
pretation the task of distilling principles from disparate, specific and mundane
provisions.”®

The reliance on legislation for the development of administrative law, espe-
cially since the 1960s, has entailed a pervasive presence of regulations as a source of
law in this field. This reflects two features of Canadian public law. First, regulation-
making authority can only derive from explicit legislation; Crown prerogative no
longer serves as a significant basis for laying down rules of general application.
Second, most statutes do confer regulation-making powers on some part of the
executive. In a number of cases, the need to exercise such powers never arises.

72 ¢f in this book ] Reichel and M Ribbing, ‘Codification of Administrative Law in Sweden, section IL.B;
also in this book R Caranta, Administrative Proceedings in Italy) sections II and IV.B; Constitution
of the Portuguese Republic 1976, art 266 and Codigo do Procedimento Administrativo, DL 4/2015,
arts 3-19; Spanish Constitution 1978, art 103.1 and Ley de Régimen juridico del Sector publico,
40/2015, art 3; Constitution of the Republic of South Africa 1996, art 168 and Public Administration
Management Act, Act 11 of 2014, s 4.

73The preamble to the Constitution Act, 1982 (n 37) somewhat obliquely refers to the rule of law (‘la
primauté du droit’) as being ‘recognized by’ the principles upon which Canada is founded. It shares this
status with ‘the supremacy of God. Already before 1982, the rule of law and parliamentary sovereignty
were implicitly included among the principles of the Constitution of the UK, referred to in the pream-
ble to the Constitution Act, 1867 (n 32).

74 eg, Ontario: Crown Forest Sustainability Act, SO 1994 ¢ 25, ss 1-2.

75 eg, Canada: Fisheries Act, RSC (1985) ¢ F-14; Comeau’s Sea Foods v R [1997] 1 SCR 12; Saulnier v
Royal Bank of Canada 2008 SCC 58.
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In other areas, by contrast, the legislation is very sketchy and most of the legal
ordering has to be developed through regulations. In the typical situation, the stat-
ute, while substantial, calls for complementary rules in the form of regulations,
which operate with the same binding force as the statute itself.

Federal and provincial governments have had to respond, over the last four
decades, to the concerns loudly voiced by business interests about the constraints
and burdens flowing from the regulation of economic activity — in particular those
associated with regulations. Following, or even anticipating, the lead given by the
Organisation for Economic Co-operation and Development (OECD), Canadian
governments have thus adopted policies to contain the growth of regulatory
law and alleviate its effects on businesses.”® Interestingly, changes in parts of the
regulation-making process (eg, regulatory impact analysis, or public consultation
on draft regulations) have been introduced mostly via political and administrative
guidance rather than through amendments to the legal framework of regulation-
making powers. A breach was thus opened in the classical model of law-making:
the production of a certain type of legal norms (regulations) is no longer entirely
governed and sanctioned by other legal norms, but instead incorporates ‘manda-
tory’ phases devoid of legal sanction.””

All three types of positive norms — constitutional enactments, statutes and
regulations — operate against the background and upon the foundations provided
by the common law. This phrase, of course, is shorthand to describe the body of
rules formulated over the centuries by English, then British, courts and then by
the courts in the various territories brought together in 1867-73 and 1949 to form
present-day Canada. This body of rules still forms a residual source of administra-
tive law, insofar as it is not superseded by local legislation.”® This last reservation is
particularly significant in Quebec, where, as was mentioned above, the Civil Code
has direct relevance for the legal regime of executive action.

Being a residual source does not confine the common law to insignificance,
even in Quebec.” On the contrary, the accumulated case law is frequently
relied upon in matters of administrative procedure,®® or for the characterisa-
tion of forms of executive action,®! or even for upholding the basic principles

76eg, Canada, Treasury Board Secretariat, Cabinet Directive on Regulation, 2018 (available
online at: www.tbs-sct.gc.ca); Ontario, Ministry of Government and Consumer Services, Ontario
Regulatory Policy, 2014 (available online at: www.ontariocanada.com); Quebec, Décret concernant
Torganisation et le fonctionnement du Conseil exécutif, D. 166-2017, [2018] 150 GOQ II 31, app A
(Politique gouvernementale sur lallégement réglementaire et administratif) (available online at:
WWW.mce.gouv.qc.ca).

77 Conseil du patronat du Québec ¢ PG Québec [2003] RJQ 3154 (CS); Amalorpavanathan v Minister
of Health 2013 ONSC 5415; Canadian Union of Public Employees v A-G Canada 2018 FC 518.

780f course, in all Canadian jurisdictions as in Britain (see in this book S Nason, ‘Codification of
Administrative Law in the United Kingdom: Beyond the Common Law’, s IV), statute law, if only by its
sheer volume, has come to overshadow the common law in most fields of executive action.

79 2747-3174 Québec Inc v Régie des permis dalcool [1996] 3 SCR 919, paras 82-109.

80 eg, Baker v Canada (Minister of Citizenship and Immigration) [1999] 2 SCR 817 on the duty to give
reasons.

8leg, Bell Canada v Canadian Telephone Employees Association 2003 SCC 36 on the characterisation
of an order as a regulation.


http://www.tbs-sct.gc.ca)
http://www.ontariocanada.com)
http://www.mce.gouv.qc.ca

110 Pierre Issalys

of executive action.’? The most significant part of that case law is generated
through the judicial review of the legality of executive action.®? This power of
review, vested in the superior courts, is itself an element of the common law.
Characteristically, Quebec has for a long time chosen to set out in a legisla-
tive provision the inherent judicial review powers of its superior court.3* This
enactment tellingly illustrates the other way in which the common law part of
administrative law remains significant: it provides the material from which legis-
latures derive legislative norms - a form of ‘codification’ to which this chapter
will presently return.

Last, but certainly not the least significant, in this survey of the sources
of Canadian administrative law come administrative norms. The role of these
non-legal standards of conduct in the deployment of legal ordering was pointed
out above in relation to policy documents governing the regulation-making
process. Indeed, albeit to a more limited extent, the making of statutes is itself
coming to be governed not only by constitutional requirements or parliamentary
procedure, but also by administrative norms of this type (eg, by the policy require-
ment in Quebec that a legislative impact analysis be published as soon as a bill is
laid before Parliament).3>

Among legally relevant administrative norms, the canonical form is the
departmental or agency manual or set of guidelines governing the interpretation,
application and enforcement of a statute or regulation. It is commonly felt that
one cannot fully understand and predict the operation of statutory and regula-
tory schemes without taking into account such administrative instruments.®
Quite apart from the issue of their recognition as a form of ‘law’, the design and
formulation of administrative norms often strongly resemble those of proper
legal norms.?” Their status and location within the conventional hierarchy of
legal norms remain problematic; yet, legal norms themselves sometimes refer to
the existence of administrative norms, thus conferring upon them at least some
legally binding force.®® Statutes occasionally provide expressly for the making

82eg, Roncarelli v Duplessis [1959] SCR 121 on the duty to exercise discretionary powers for proper
purposes.

83 Significance” here should not be confused with volume: the number of judicial review cases repre-
sents only a very small fraction of the vast body of case law generated by adjudicative, regulatory or
other agencies in the exercise of their respective jurisdiction. Where this jurisdiction extends to a broad
range of subjects — as is the case, for example, with the Administrative Tribunal of Québec or the Nova
Scotia Utility and Review Board - that case law may become quite significant and acquire some prec-
edential value, even though such bodies remain subject to judicial review by the relevant superior court.

84 Code of Civil Procedure, CQLR ¢ C-25.01 s 34.

85Quebec, Décret concernant lorganisation et le fonctionnement du Conseil exécutif (n 76)
app A's 19.

86 Publication of such documents is normally made mandatory; eg, Quebec: Regulation respecting
the distribution of information and the protection of personal information, CQLR ¢ A-2.1,r 2 s 4.

87 Greater Vancouver Transportation Authority v Canadian Federation of Students 2009 SCC 31.

88 Friends of the Oldman River Society v Canada (Minister of Transport) [1992] 1 SCR 3.
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and effect of such documents.?’ Indeed, since acceptance grows with familiarity,
administrative norms may be acquiring legitimacy as a standard phase in a sort of
graduated cursus: from case-by-case decision to administrative norm to regula-
tion to legislation — and then perhaps to code?’

However that may come to be, administrative norms already proliferate in all
areas. They may deal with administrative organisation (eg, instructions about the
delegation of decision-making authority); they may state principles of executive
action (eg, interpretative statements of policy about the meaning of the ‘public
interest’ in a particular legislative context); they often structure administra-
tive procedures (eg, guidelines on the granting of a paper, electronic or in vivo
hearing); or they may discipline forms of executive action (eg, guidance on the
choice among a range of instruments). Administrative norms also occur in many
special areas, such as financial administration (eg, rules on travel expenses by
civil servants on official business). In spite of the hugely significant part played by
administrative norms in executive action, their making and form remain largely
unregulated.

III. Codification and Administrative Law

In Canadian usage, both English and French, the word ‘codification’ may convey
several meanings. First, in both languages, it may refer to the action of formulat-
ing in a single, orderly, systematic and coherent enactment all the essential rules
forming a fairly extensive branch of the legal system.’! This first meaning obvi-
ously describes the defining feature of so-called ‘civilian’ legal systems. Codes
elaborated in this way form part of legislation, though they usually enjoy some
logical pre-eminence among other laws by reason of their scope and foundational
character.

A second Canadian usage refers to the action of formulating in a legislative
enactment some rule or set of rules previously recognised in the common law.*?
A codification in this second sense has occurred with respect to judicial review.

8 eg, Canadian Air Transport Security Authority Act, SC 2002 ¢ 9 s 4; Farming and Food Production
Protection Act, SO 1998 c 1 s 9. Such a statutory basis is required for laying down guidelines directed
by Cabinet or a minister to a non-departmental agency, whereas guidelines directed at departmen-
tal officials are viewed as an instance of a minister’s authority to instruct his subordinates, as is the
case, for instance, in Belgium: see in this book S de Somer and I Opdebeek, ‘Codification of Belgian
Administrative Law: “Nothing is Written”, section ILB.

0 Capital Cities Communications v Canadian Radio-Television Commission [1978] 2 SCR 141.

1T Vanderlinden, ‘Quést-ce qu'un code?’ (2005) 46 Cahiers de droit 29; D Walker, The Oxford Companion
to Law (Oxford, Clarendon Press, 1980) 237; K Sojka-Zielinska, ‘Codification’ in AJ Arnaud (ed),
Dictionnaire encyclopédique de théorie et de sociologie du droit (Paris/Brussels, LGDJ/Story Scientia,
1988); AF Bisson, ‘Effet de codification et interprétation’ (1986) 17 Revue générale de droit 359;
D Baranger, Penser la loi (Paris, Gallimard, 2018) 281 ff.

2R Sullivan, Sullivan on the Construction of Statutes, 6th edn (Markham, ON, LexisNexis, 2014)
545 ff, 744 f; PA Coté and M Devinat, Interprétation des lois, 5th edn (Montreal, Editions Thémis, 2021)
61 ff; A Grenon, ‘Codes et codifications : dialogue avec la common law?’ (2005) 46 Cahiers de droit 53.
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As mentioned above, the inherent supervisory jurisdiction of the superior court
was placed on a statutory basis in Quebec in 1897,%° while the remedies flowing
from that jurisdiction benefited from successive statutory simplifications at vari-
ous points in time in federal law®* and in the law of Quebec, Ontario and British
Columbia.” This practice illustrates the relationship between common law and
statute law in a system based on English law - as is public law in Canada. This
form of ‘codification’ raises a host of baffling issues (eg, what happens when a
statute attempts to reformulate a common law rule about the management of the
common law/statute law relationship?).”® Codification in this sense is therefore
often viewed with either apprehension or scepticism by common lawyers, depend-
ing on whether they foresee that codification will inhibit further development
of the common law, or that greater certainty of the law through codification will
prove more apparent than real.

Examples of ‘codification’ in the first sense easily come to mind. Predictably,
they belong to the Quebec system of private law: the Civil Code of Québec
and the Code of Civil Procedure.®” Some other instances from Quebec relate
to other branches of the law, though their scope is more limited (the Code of
Penal Procedure, the Highway Safety Code or the Professional Code)®® or their
contents fall short of being exhaustive (the Labour Code or the Municipal
Code).” The preliminary provision in both the Civil Code and the Code of Civil
Procedure confers on these two enactments a foundational role in respect of
the whole Quebec legal system and states that they are to operate ‘in harmony’
with the general principles of law and with the Charter of Human Rights and
Freedoms, a quasi-constitutional statute.!?* The other codes, by contrast, are the
same rank as any other statute. In Quebec legislative usage, the word ‘code’ is also
closely associated with the notion of a standard of conduct or practice — hence
the existence of a code of ethics for parliamentarians, in the form of a statute!?!
and of a host of regulations bearing the word ‘code’ in their title.!??

93 Code of Civil Procedure, 60 Vict ¢ 48 art 50; see R Dussault and L Borgeat (n 21) vol I11, 51 ffand
Reference re Code of Civil Procedure (Que), art 35 2021 SCC 27, paras 42-51, 63 and 68.

94 Federal Court Act SC 1970-71-72 ¢ 1 s 18; now Federal Courts Act RSC (1985) ¢ F-7 s 18-18.1.

9 Code of Civil Procedure (n 84) art 529; Judicial Review Procedure Act, RSO 1990 c J.1; Judicial
Review Procedure Act, RSBC 1996 ¢ 241. ¢f the recent British and Australian debates on the merits
and perils of codifying judicial review powers and grounds for their exercise: see in this book S Nason
(n 78) section IV.B and ] Boughey (n 26) section IV.

% On the rule about the Crown’s position in relation to the binding effect of statutes, see: Alberta
Government Telephones v Canada (Canadian Radio-Television and Telecommunications Commission)
[1989] 2 SCR 225; R Sullivan (n 92) 857 ff; PA Co6té and M Devinat (n 92) 246 ff.

%7 Above nn 46 and 84.

% CQLR cc C-25.1, C-24.2 and C-26 respectively.

% CQLR cc C-27 and C-27.1 respectively.

190 CQLR ¢ C-12. See: AF Bisson, ‘La Disposition préliminaire du Code civil’ (1999) 44 Revue de droit
de McGill 539; C Piché, ‘La disposition préliminaire du Code de procédure civile’ (2014) 73 Revue du
Barreau 135.

101 Code of Ethics and Conduct of the Members of the National Assembly, CQLR ¢ C-23.1.

102eg. Code of ethics applicable to the members of the Administrative Tribunal of Québec, CQLR ¢
J-3 1 1; Code of Conduct for Lobbyists, CQLR ¢ T-11.011 r 2; Pesticide Management Code, CQLR ¢
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Among the statutory codes, the Professional Code deserves special mention.
Its adoption in 1973 marked the ‘publicisation’ of the law of organised professions;
these had developed since the mid-nineteenth century as purely private associa-
tions. The Code refashioned these professional groupings according to a uniform
basic regime, which could be extended in the future to emerging professions. It
also assigned to all ‘professional orders’ an overarching purpose of protecting
the public. Finally, it brought the orders under supervision and regulation exer-
cised jointly by a public agency and the council of ministers. Under the Code
come two dozen complementary statutes, each dealing specifically with one of
the professional orders; the latter, in turn, are charged with developing regula-
tions on matters such as admission, practice, and ethics.!? If only because of the
systemic character it has imparted on the law of professions, the Professional
Code rightly deserves its name. From the standpoint of the present chapter, it is
also noticeable as an adaptation of codal technique to public law purposes.

One is hard-pressed to find examples of ‘codification’ in the first sense in federal
law or in the legal systems of the common law provinces. The only clear instance
would be the Canadian Criminal Code, which brought together, in 1892, in a fairly
systematic arrangement rules previously scattered among a number of statutes
and in the common law.!** The Canada Labour Code, which has some public law
aspects, also displays some characteristics of a true code.!%> Apart from these two
federal codes, various provincial enactments bear a title containing the word ‘code,
despite having often a very narrow or mundane object or a very modest rank in the
legal system. Thus, some provinces have a Human Rights Code that may contain a
Bill of Rights, but usually concentrates on prohibiting discrimination in employ-
ment or in the provision of goods, services or accommodation.!% A few provincial
statutes, or even regulations, also appear as ‘codes’ in the area of labour law, even
though nothing distinguishes them from ordinary enactments.!?” Further away
from the ‘general part’ of administrative law, the word ‘code’ is sometimes used
in mere regulations of a highly technical nature (on building practices, safety
features or professional standards) which may incorporate normative instru-
ments produced in the private sector.'% Overall, then, in common law Canada,

P-9.3 r 1; Construction Code, CQLR ¢ B-1.1 r 2. Local councils are required to adopt codes of ethics
and conduct for municipal officers and employees: Municipal Ethics and Good Conduct Act, CQLR ¢
E-15.1.0.1.

103eg, Architects Act, CQLR ¢ A-21. Over 20 professional orders have no specific enabling statute and
stand regulated by the Code alone.

104 Criminal Code, RSC (1985) ¢ C-46.

105 Canada Labour Code, RSC (1985) ¢ L-2.

106 Manitoba: Human Rights Code, CCSM ¢ H175 and Saskatchewan Human Rights Code, 2018,
SS 2018 ¢ S-24.2. Similar statutes in other provinces bear the title ‘Human Rights Act. The Quebec
statute on basic human rights and liberties (above n 100) expresses its broader scope and quasi-
constitutional nature through being titled a Charter; see P Bosset and M Coutu, ‘Acte fondateur ou loi
ordinaire? Le statut de la Charte des droits et libertés de la personne dans Tordre juridique québécois’
(2015) Revue québécoise de droit international (n° spéc.) 37.

107¢g, Alberta: Labour Relations Code, RSA 2000 ¢ L-1.

108 eg, Nova Scotia: Electrical Code Regulations, NS Reg. 95/99; Ontario: X-ray Safety Code, RRO 1990
Reg. 543; New Brunswick: Code of Conduct, NB Reg. 2018-64, made under the Local Governance Act.
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the concept of code is used infrequently and suggests ideas of exhaustiveness and
technicality in relation to a carefully defined subject - that is, the quintessential
qualities of a statute in a common law system!

Just as there are would-be codes that cannot be differentiated from ordinary
statutes, or indeed from regulations, there are ordinary statutes that in fact play
the role of a code and take on some of its formal features. For that reason, in
English-Canadian usage, such statutes are frequently described as ‘complete codes’
or ‘exhaustive codes’ in relation to their subject matter.!® Such statutes may deal
with some part of the common law, and may then express an intention to replace
common law rules with entirely new ones.!' Alternatively, they may appear in
areas of the law unknown to classical common law, such as social security, public
health or environmental protection. Apart from their occasional borrowing of
common law concepts, such legislative schemes stand as it were on their own, may
therefore be interpreted on their own terms and may thus avoid the constraints of
the traditional common law/statute law relationship. It is through the existence of
this type of statutes that one may discern some degree of codification in Canadian
administrative law. The legal system of Quebec is not in this respect markedly
different from the other Canadian legal systems; it simply makes use more readily
of this type of legislation, which in modern days sits in a comfortable relationship
with the Civil Code.!!!

The following brief survey of this type of semi-codal statutes (or perhaps they
might be termed ‘proto-codal’) elaborates on our earlier remarks about the objects
dealt with in statutes falling under the rubric of administrative law. Given the
number of such statutes in the 11 Canadian legal systems, the variety of subjects
they cover and the differences in the treatment of those subjects, it is only possi-
ble here to present an overview based on a sample of illustrations. None of these
should be taken as necessarily representative. Several of them being of quite recent
vintage, they just might be pointing at future developments in administrative law.
Their ‘codal’ quality will be assessed mainly by reference to three features: the
scope of the Act, the presence of overarching principles, and the degree of exhaus-
tiveness in the treatment of their subject matter.

Returning to legislation on administrative organisation, the statute that comes
nearest to a code is the Alberta Public Agencies Governance Act of 2009.11?

198ee: Gifford v Canada 2004 SCC 15; Gladstone v Canada 2005 SCC 21; Re Canada 3000
Inc 2006 SCC 24; Thibodeau v Air Canada 2014 SCC 67. On such ‘complete codes, see P Forget and
M Devinat, ‘La rhétorique du code complet : unir pour exclure’ in N Lambert (ed), At the Forefront of
Duality/A lavant-garde de la dualité (Cowansville, QC, Editions Yvon Blais, 2011) 251.

100n the relationship of this type of statute with the common law, see R Sullivan (n 92) 537 ff.

' Though difficult border issues may still arise: Doré v Verdun (City of) [1997] 2 SCR 862;
Perron-Malenfant v Malenfant (Trustee of) [1999] 3 SCR 375; Isidore Garon Ltée v Tremblay [2006]
1SCR 27.

H28A 2009 ¢ A-31.5. For a discussion of this Act, see P Noreau, F Houle, M Valois and P Issalys, La
justice administrative: entre indépendance et responsabilité (Cowansville, QC, Editions Yvon Blais, 2014)
213 ff.
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Without parallel elsewhere in Canada, this Act brings all non-departmental enti-
ties (ie, agencies) of the Alberta government under a common regime. Yet, the Act
seeks a balance between uniformity and the specific needs associated with a given
agency’s particular function. To this end, some categories of agencies — agencies
carrying out adjudicative functions, as well as advisory agencies — attract particu-
lar provisions that reflect their need for more independence from their responsible
minister. While the guiding principles of the Act appear only in its preamble, one
could easily derive them from the wording and effect of actual provisions. Overall,
these deal in a fairly exhaustive way with the most crucial and sensitive issue raised
by the creation of independent agencies in a Westminster-type parliamentary
system: the relationship between agencies and central government.

The most that has been achieved so far by some of the other Canadian systems
in addressing this issue in a systemic fashion rather than on a case-by-case basis
is the enactment of a common regime for some category of agencies. Examples
of such ‘limited codes’ might be the regime of ‘Crown corporations’ under the
federal Financial Administration Act'! or that of Ontario ‘adjudicative tribunals’
under the Adjudicative Tribunals Accountability, Governance and Appointments
Act.! The first of these two enactments scores high in terms of exhaustiveness,
but lacks explicit and specific principles; the second does spell out key notions of
accountability, transparency, efficiency and independence, but applies much more
narrowly than the Alberta statute on public agencies.

Among statutes dealing with forms of executive action, there is much common
ground between all 11 Canadian regimes. Out of a general concept of executive
decision-making have been carved, through the case law and legislation, two broad
types of activity — rule-making in the form of regulations, as well as investigative
work in the form of public inquiries - leaving individualised decision-making as the
residual and canonical form of executive action.!'> As was pointed out above, some
provincial systems have subjected the latter to ‘basic codes’!'® These largely amount
to a partial codification of common law rules of administrative procedure.!!’
Executive action in the form of contract stands apart, if only because it remains, to
a very variable extent, regulated by the general law of contracts.

113 Above n 65, pt X.

11480 2009 ¢ 33 sched 5; see P Noreau, F Houle, M Valois and P Issalys (n 112) 229 ff.

115 The same point is made by Felix Uhlmann with respect to Switzerland; see in this book F Uhlmann
(n 51) sections IL.B and IIL In Canada as well, individual decision-making under a myriad of differ-
ent statutory regimes represents the key instrument of policy implementation and the main focus of
administrative law.

116 Above n 68 and corresponding text.

17 Such a codification had been advocated for a long time; see: JA Corry, The Growth of Government
Activities since Confederation (Ottawa, King’s Printer, 1939) 17; ] Beetz, ‘Uniformité de la procé-
dure administrative’ (1965) 25 Revue du Barreau 244; S Comtois, ‘On the Opportunity of Codifying
Administrative Procedure’ (1987-88) 1 Canadian Journal of Administrative Law and Practice 119;
contra: ] Willis, “The McRuer Report: Lawyers’ Values and Civil Servants’ Values’ (1968) 18 University of
Toronto Law Journal 351. Particularly influential was the code proposed by Y Ouellette and D Paradis,
Régles de procédure des tribunaux administratifs du Québec (Cowansville, QC, Editions Yvon Blais,
1985), on which the Uniform Law Conference of Canada largely based its own Model Administrative
Procedure Code of 1991 (above n 50).
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An early example of codification of rules governing individualised decision-
making is Ontario’s Statutory Powers Procedure Act of 1971.!!8 This restatement of
basic rules of procedure has been since developed and updated to cover practices
such as electronic hearings. It applies whenever an administrative decision-maker
is required by law (ie, by statute or at common law) to hold some form of hearing
prior to his decision. The Act expressly states as its objective the just, cost-effective
and expeditious determination of issues on their merits. It allows decision-making
authorities a substantial margin for development and adaptation of the statutory
requirements through the making of their own complementary rules of procedure.
Though the Act shows the strong gravitational pull exercised by the model of judi-
cial decision-making, it does attempt to adjust that model to the requirements of
large-scale decision-making by executive bodies.

The Quebec legislature attempted the same 25 years later, from a different
approach and with the benefit of a substantial evolution in Canadian common
law, in the Act respecting administrative justice of 1996.!'” The Act aims broadly
at all individualised decision-making by departments and most agencies. Since
the Act refers to ‘decisions, it reaches informal administrative action only insofar
as the latter is connected to some formal decision.!?’ It divides the field between
two types of decisions: first-line decision-making (the ‘exercise of an administra-
tive function’) and decision-making by an appellate authority upon a challenge
raised by an aggrieved citizen against that initial decision (the ‘exercise of an adju-
dicative function’).

The Act lays down different basic rules of procedure to apply respectively to
each type of decision-making. Both sets of rules derive from the undefined concept
of ‘administrative justice’ and take account of its specific character, presum-
ably in relation to ‘court justice’!?! Both aim at ensuring quality, promptness and
accessibility in that form of justice, while safeguarding fundamental rights.'??

118 Above n 68. For a discussion and assessment of this Act, see: ] Maciura and R Steinecke, The
Annotated Statutory Powers Procedure Act (Aurora, ON, Canada Law Book, 1998); D Mullan, ‘Willis
v McRuer: A Long-Overdue Replay with the Possibility of a Penalty Shoot-out’ (2005) 55 University
of Toronto Law Journal 535; K Wileman, R Ivri, L Nastasia and D Pressman, Tribunal Practice and
Procedure (Toronto, Emond Montgomery, 2018) ch 1.

119 Above n 68. The Supreme Court of Canada decision in Nicholson v Haldimand-Norfolk Regional
Board of Commissioners of Police [1979] 1 SCR 311 had turned away from the sharp contrast between
‘administrative’ and ‘judicial’ or ‘quasi-judicial’ proceedings in favour of a broad-range ‘duty to act
fairly’ This enabled the development of a flexible, across-the-board approach to administrative justice.

120 ¢f the scope of the American federal Administrative Procedure Act, discussed in this book in
EL Rubin (n 30) section IV.

121'The concept of administrative justice developed in this Quebec statute is therefore much wider
than the subject matter of the French Code de justice administrative, which applies to the various levels
of administrative courts (see in this book D Costa, ‘Codification of Administrative Law: A French
Oxymoron;, section IIT). Such a broader view implies that executive authorities making individual deci-
sions ‘pursuant to norms and standards prescribed by law” are thereby involved, together with courts or
court-like adjudicative bodies, in the achievement of a just social order.

122 Interestingly, the new Code of Civil Procedure of 2014 (n 84) sets out, in its preliminary provision,
exactly the same objectives of quality, promptness and accessibility for civil justice; the specific charac-
ter of administrative justice must therefore lie elsewhere, ie, in the fact that it is delivered not only by
court-like bodies, but also by public officials engaged in the daily implementation of statutes.



A Persistent Taste for Diversity 117

They repeatedly emphasise concern for the quality of communications between
the citizen and the administrative authority. Other legislation or regulations may
complement the rules set out in the Act.!?®

Rules applying to ‘administrative functions’ are of a broad and basic nature,
though they specify variants in the case of decisions involving either permits
and licences or indemnities and benefits. Some rules confer subjective rights
on citizens (eg, the right to reasons for an unfavourable decision), while others
contain broad duties for administrative authorities (eg, the requirement that
proceedings be conducted without formality). The overarching requirement in
that first-line context is the ‘duty to act fairly’, a direct borrowing from contem-
porary common law.

Rules that apply to ‘adjudicative functions, on the other hand, are based on
the notion of ‘fair process’ and the ‘duty to act impartially, both of which are
also derived from the common law. They therefore focus on public hearings,
though they emphasise flexibility and allow for an active role on the part of the
decision-maker. The concept of ‘adjudicative function’ indirectly gives shape to a
category of agencies: ‘bodies of the administrative branch charged with settling
disputes between a citizen and an administrative authority’; the bulk of the Act is
indeed devoted to setting up the main agency in that category, the Administrative
Tribunal of Québec. Through this organisational component, as well as through
the broad scope of its procedural parts, the Act respecting administrative justice
exerts a systemic influence over administrative law in Quebec and therefore to
some extent plays the role of a code.'?* Topics that could conceivably be brought
under this ‘quasi-code’ include the imposition of administrative money penal-
ties and the use of digital technology in individual decision-making.'?> As it now
stands, this piece of Quebec legislation fits well into the long series of statutes
extending from the Austrian Act of 1925 to the French Code of 2016.12° Given the

123 eg, Tax Administration Act, CQLR ¢ A-6.002.

1240n the Act respecting administrative justice, see: G Pepin, ‘La loi québécoise sur la justice admin-
istrative’ (1997) 57 Revue du Barreau 633; MJ Longtin, ‘La réforme de la justice administrative: genése,
fondements et réalités’ in Actes de la XIIle Conférence des juristes de I'Etat (Cowansville, QC, Editions
Yvon Blais, 1998) 65; D Lemieux, Justice administrative. Loi commentée, 3rd edn (Brossard, QC,
Publications CCH, 2009); F Houle, ‘A Brief Historical Account of the Reforms to the Administrative
Justice System in the Province of Quebec’ (2009) 22 Canadian Journal of Administrative Law and
Practice 47; ] Forgues, N Béliveau and K Fournier, Loi sur la justice administrative annotée (Cowansville,
QC, Editions Yvon Blais, 2014); P Garant, La justice invisible ou méconnue (Montreal, Editions Yvon
Blais, 2014) ch 2.

125P Igsalys, ‘Physionomie de 'administration sanctionnatrice’ in S Lavallée and P Issalys (eds), Vastes
mondes. Etudes en 'honneur du professeur Denis Lemieux (Montreal, Editions Yvon Blais, 2018) 145;
D Mockle, ‘La question du droit dans la transformation numérique des administrations publiques’
(2019) 49 Revue de droit de I'Université de Sherbrooke 223. Developments concerning administrative
penalties in Canada since 2000 closely resemble those in Norway described in this book by JC Fleysvik
Nordrum, ‘Codification of Norwegian Administrative Law’, section IV.

126 See in this book K Lachmayer, ‘Codification of Administrative Law in Austria, section IV.C and
also D Costa (n 121) section II.
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explicitness and generality of its principles, as well as its relatively non-technical
wording, it seems particularly akin to its Swedish counterpart, though its treat-
ment of first-line decision-making is ‘minimalist’ to an even higher degree.!?’

Code-making has occurred much more widely in respect of executive action
taking the form of regulations. Nearly all Canadian legal systems, following the
lead given by the federal Regulations Act of 1950, feature a statute governing
the process by which regulations are made, published and come into force.!?8
Several of them, like the recent Saskatchewan Legislation Act, include regu-
lations along with statutes in a broader concept of legislation, to which are
attached general rules of interpretation.!?® The current federal statute also
includes regulations in a broader category of ‘statutory instruments’ that share
some aspects of the regulation-making process, but do not generally acquire the
legally binding force of regulations.'*° The Quebec ‘code’ on regulation-making
broke new ground in 1985 by requiring public notice and comment of draft
regulations; Manitoba recently followed suit, though only in the case of some
draft regulations.!3!

Public inquiries are a form of action extensively used by the executive in all
Canadian systems since the late nineteenth century. Commissions of inquiry have
assisted in the development of public policy in several major areas. Federal and
provincial legislation indeed provides, in very similar terms, for inquiries into
maladministration or any other matter of public concern.!3? Provisions govern
the mandate, appointment, powers and immunities of commissions, as well as
evidence and procedure before them. Even though the contents of such statutes
reflect in part the common law on administrative decision-making and do not
include statements of principle, they can be viewed as self-contained ‘codes’ on the
subject of inquiries, especially since some other statutes refer to the set of investi-
gative powers conferred on commissions in order to attribute such powers to other
administrative entities.!*?

All Canadian legal systems basically rely, for the ordering of executive action
in the form of contracts, on the general law of contracts, as well as on the inter-
national legal framework of government procurement. However, they vary in

127See in this book J Reichel and M Ribbing (n 72) section IIL.A.

128 eg, British Columbia: Regulations Act, RSBC 1996 ¢ 402. For an overview based on all Canadian
systems, see: JM Keyes, Executive Legislation, 3rd edn (Markham, ON, LexisNexis, 2021) chs 7 ff.

129 egislation Act, SS 2019 ¢ L-10.2.

130 Statutory Instruments Act (n 66).

131 Quebec: Regulations Act (n 67) ss 8-14 and 25; Manitoba: Statutes and Regulations Act, CCSM ¢
$207, pt 6.1. At least some draft regulations are published in the federal and Ontario systems, but only
as a matter of regulatory policy; failure to publish the draft does not invalidate the regulation.

132¢g, Saskatchewan: Public Inquiries Act, SS 2013 ¢ P-38.01; New Brunswick: Inquiries Act
RSNB 2011 ¢ 273. See: E Ratushny, The Conduct of Public Inquiries: Law, Policy, and Practice (Toronto,
Irwin Law, 2009); S Ruel, The Law of Public Inquiries in Canada (Toronto, Carswell, 2010); R Bessner
and S Lightstone (eds), Public Inquiries in Canada: Law and Practice (Toronto, Thomson Reuters,
2017).

133eg, Financial and Consumer Affairs Authority of Saskatchewan Act, SS 2012 ¢ F-13.5; New
Brunswick: Maritime Provinces Harness Racing Commission Act, RSNB 2014 ¢ 119.
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terms of the extent of the public law ordering that they superimpose on these
general rules.!> Part of this additional ordering is not strictly legal in nature;
much of it takes the form of policies, guidelines, standard forms, good practice
documents and the like. In some provinces, such as Ontario, the statutory frame-
work for government contracts is minimal.!3> At the federal level, Parliament has
merely spelled out basic principles and rules in a few provisions of the Financial
Administration Act!'3® and the associated Government Contracts Regulations.'?”
However, most provinces have adopted fairly extensive legislation on public sector
contracts, some of them differentiating construction contracts from contracts for
goods and services.!*® In the case of Quebec, Nova Scotia, and Newfoundland and
Labrador, recent legislation on government contracts displays ‘codal’ qualities:
it applies to all types of contracts, expresses principles and values, and provides
exhaustive treatment of the subject while making appropriate reference to other
sources of the total framework’ — regulations, policy documents, and international
and intergovernmental agreements.!*

As regards the principles of executive action, the common law foundations of
Canadian public law - the rule of law and parliamentary sovereignty — leave ample
room for legislatures to develop and supplement them. However, until recently,
the formulation of broad principles was largely absent from legislative practice.
Whoever was concerned with principles assumed they could be extracted through
analysis from specific, matter-of-fact, detailed and often technical provisions.'*?
Even in modern Quebec, reconciled with strong and bold state action and famil-
iarised with the broad language of a Civil Code, few statements of principle
found their way into the statute book. Nowadays, however, a statement of objects,
purposes and general principles has come to appear in many statutes.!*! In this
way, general principles of executive action may be progressively taking shape in
several of the Canadian legal systems.

134On public procurement contracts generally, see: P Giroux, D Lemieux and N Jobidon, Contrats des
organismes publics. Loi commentée, 2nd edn (Brossard. QC, Wolters Kluwer CCH, 2013); P Garant (n 20)
ch V; P Emanuelli, Government Procurement, 4th edn (Markham, ON, LexisNexis, 2017); D Lemieux,
‘La “civilisation” des contrats administratifs au Québec” in G Clamour and M Ubaud-Bergeron (eds),
Contrats publics. Mélanges en l'honneur du professeur Michel Guibal (Montpellier, Presses de la Faculté
de droit de Montpellier, 2006) 433.

135 Ministry of Government Services Act, RSO 1990 ¢ M.25; as in other Canadian systems, directives
and guidelines are relied on to develop the statutory framework: Broader Public Sector Accountability
Act, SO 2010 ¢ 25 pt V (procurement standards).

136 Financial Administration Act (n 65) pt IIL1.

137SOR/87-402.

138eg, Prince Edward Island: Crown Building Corporation Act, RSPEI 1988 ¢ C-31 and Public
Purchasing Act, RSPEI 1988 ¢ P-32; British Columbia: Procurement Services Act, SBC 2003 ¢ 22.

139 Quebec: Act respecting contracting by public bodies (n 67); Nova Scotia: Public Procurement Act,
SNS 2011 ¢ 12; Newfoundland and Labrador: Public Procurement Act (n 60).

140R Sullivan (n 92) 274 ff; PA C6té and M Devinat (n 92) 442 ff.

4l eg, Canada: Prisons and Reformatories Act, RSC (1985) c. P-20, ss 7 (purpose) and 7.1 (princi-
ples); Broadcasting Act, SC 1991 c 11, ss 3 (broadcasting policy) and 5 (regulatory policy); Manitoba:
Mines and Minerals Act, CCSM ¢ M162, s 2 (purpose and principles); Nova Scotia: Environment
Act, SNS 1994-1995 ¢ 1, s 2 (purpose, goals and principles); New Brunswick: Maritime Economic
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Indeed, the advent of the concept of public governance has encouraged the
move towards explicitly principled legislation in administrative law.!*> Though
the concept remains, in itself, fuzzy and generally implicit, it has taken root in
contemporary public law through a number of principles originally derived from
the governance of business firms: principles such as effectiveness, efficiency, qual-
ity and accountability.!*® The latter, in particular, has achieved high legislative
visibility on its own. Accountability has been associated with a whole range of
matters: budget management, ethical requirements for public officials, regulation
of economic activity, fiscal transparency, results-based management, relationships
within departments and agencies as well as between them etc.!** Further devel-
opment of the concept of governance also introduced among the principles of
executive action notions such as transparency, information, ‘stakeholder’ partici-
pation in decision-making or even social acceptability. The explicit reference to
principles of governance in a number of statutes seems to elevate them to the level
of more classical — and yet generally implicit — principles usually associated with
the rule of law, such as legality, fairness, legal certainty, rule-based enforcement
and responsibility.!4®

The spread of explicitly principled legislation as an appropriate basis for
executive action might have also benefited from the emergence of sustainable
development as a guiding concept. However, principles derived from that concept
only found legislative expression in Manitoba in 1997, then in Quebec in 2006, and
more recently at the federal level and in some of the other provinces.!*® So far, the

Cooperation Act, RSNB 2014 c.118, ss 1 (purpose) and 3 (principles); Quebec: Act to affirm the collec-
tive nature of water resources and to promote better governance of water and associated environments,
CQLR ¢ C-6.2, ss 4-7 (principles); Act to ensure the occupancy and vitality of territories, CQLR ¢
0-1.3, s 5 (principles). On this evolution in drafting practices, see: ] Lagacé, ‘Les éléments introductifs
de la loi et les définitions’ in R Tremblay (ed), Eléments de légistique (Cowansville, QC, Editions Yvon
Blais, 2010) 541, 545 f, 559 fF; R Sullivan (n 92) 454 ff.

2R Caranta describes a similar development in Italian administrative law: R Caranta (n 72)
section IV.D.

3D Mockle, ‘Les principes de la nouvelle gouvernance publique’ in G Guglielmi and E Zoller
(eds), Transparence, démocratie et gouvernance citoyenne (Paris, Université Panthéon-Assas, 2014) 89;
R Heintzman and L Juillet, ‘Searching for New Instruments of Accountability: New Political Governance
and the Dialectic of Democratic Accountability’ in H Bakvis and M Jarvis (eds), From New Public
Management to New Political Governance (Montreal/Kingston, McGill/Queen’s University Press, 2012)
342.

144 Canada: Federal Accountability Act, SC 2006 ¢ 9; British Columbia: Budget Transparency and
Accountability Act, SBC 2000 c¢ 23; Alberta: Alberta Accountability Act, SA 2014 ¢ 9; Manitoba:
Regulatory Accountability Act, CCSM ¢ R65; Ontario: Adjudicative Tribunals Accountability,
Governance and Appointments Act (n 114); Quebec: Public Administration Act, CQLR ¢ A-6.01;
Nova Scotia: Regulatory Accountability and Reporting Act, SNS 2015 ¢ 35.

45Tndeed, it has been argued that such principles of governance should receive formal constitutional
recognition: N DesRosiers, ‘Pour une charte de bonne gouvernance publique’ (2015) Revue québécoise
de droit international (n° spéc.) 171.

146 Quebec: Sustainable Development Act, CQLR ¢ D-8.1.1; Canada: Sustainable Development Act,
SC 2008 ¢ 33; Manitoba: Climate and Green Plan Implementation Act, CCSM ¢ C134; Nova Scotia:
Sustainable Development Goals Act, SNS 2019 c 26.
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concept of sustainable development has had a very limited impact on the overall
structure of legislation — which, sadly, may well reflect its impact on the actual
conduct of executive action.

Even though principles related to public governance, and in a much smaller
measure to sustainable development, have the potential to shape executive action,
the Canadian systems of legislation do not currently reflect this potential.'*” Since
these new concepts began to emerge in legal consciousness over the last two
decades of the twentieth century, so far they have had only a limited and frag-
mented impact on these systems. In the case of sustainable development, once
principles of action had been stated in legislation, things went on as if the law
generally, and legislation in particular, had little more to say or do to mould execu-
tive action according to these principles. As for the numerous principles derived
from the concept of public governance, some of them at least received specific
applications in the statute book. However, such applications remain scattered
among a variety of contexts, unrelated to each other and - this is certainly the case
with the principle of accountability - so diverse as to render unintelligible the core
meaning of the principle. All of this suggests that, however fruitful or useful these
concepts and principles may be from the standpoint of management techniques,
they have so far proved too malleable to anchor definite institutions of adminis-
trative law or even to operate as organising themes for legislation about executive
action. It would appear that a ‘Code of Public Accountability’ or a ‘Sustainable
Development Code’ still lie some way off in the distance ...

IV. Conclusion

Large-scale codification cannot be said to characterise administrative law in
Canada. This finding is valid whichever way one defines administrative law. In the
narrow sense that equals administrative law with judicial review of administra-
tive action, whatever codification exists takes the form of a restatement — albeit
with welcome simplifications — of the common law about the remedies available
to challenge the legality of some executive action. This has indeed taken place at
the federal level and in several provinces. If one looks instead at administrative law
in the broader sense adopted in this chapter, a brief survey such as this suggests
that codification has only occurred in a fragmented way, producing small-scale
codes — something of an oxymoron. This state of affairs is, after all, unsurprising,
given that public law in Canada is founded on the common law tradition. The fact
that administrative law in Quebec is not markedly different in this respect is only
a reminder that, as far as public law is concerned, Quebec does also belong to the

147 Unlike what is being said of the principles of good administration as they operate in European legal
systems (see in this book A Berger (n 48) section IL.B.i.b), developments from the concepts of govern-
ance or sustainable development in Canadian law mostly amount to a ‘bundle of rules’ rather than a
‘coherent whole’
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common law world. While this certainly provides a plausible explanation for the
limited scope of codification in Canadian administrative law, it is not a complete
explanation. Other factors, in our view, come into play. Some of them have already
been pointed out in this chapter. It now seems appropriate to return to them and
add some additional possible explanations.

There is no denying that legal culture and the structure of legal knowledge
determine the interest or disinterest in codified law. In a legal culture centred on
judge-made law, and in a legal science defining administrative law usually in terms
of judicial review over the exercise of public authority, the question of whether
such authority is based on a ‘code’ rather than on an ordinary statute, or on some
other source of legal power, is almost indifferent. In the tradition of the English
common law, the fact that Parliament has authorised executive action through a
‘complete code’ on a given subject may modify the extent to which earlier prec-
edents may be taken into account, but it does not fundamentally alter the position
of the court reviewing the legality of that action. Codification, and the degree to
which it relates to common law, are options left open for Parliament. From the
point of view of the common lawyer, who stands at the receiving end, codification
is nothing more than a (slightly) different way of (occasionally) drafting statutory
law — hence the disinterest in codification.

Another explanatory factor, which is certainly not peculiar to Canada, is the
multiplicity of sources from which contemporary administrative law is derived.
Materials with which to build a code in this branch of the law come in many differ-
ent shapes or forms. The main ones, in the case of Canada, have been described
above; to that survey should be added a mention of the impact of international law,
and especially the law of international trade, on internal administrative law. The
task of codifying such a composite set of norms, standards and legally significant
practices is made all the more daunting. True, the same may be said nowadays of
many other areas of the law. Yet, administrative law may offer the most topical
example to illustrate a broader question: is codification sensible and possible given
the composite and fragmented nature of what counts as law in the contemporary
world?

A third explanatory factor, again not specific to Canada but certainly much in
evidence in that country, is the transformation undergone by institutions of admin-
istrative law.!*® By this is meant the gradual ‘deconstruction’ of canonical forms of
executive action, giving birth and currency to new and startling phrases describing
new forms of that action: ‘negotiated rule-making, ‘contractual standard-setting)
‘partnerships’ of various types between public and private actors, ‘guidelines;,
‘active tolerance), ‘regulatory self-management, ‘compliance agreements’ and many

148 As a Belgian writer perceptively observed 70 years ago, codification cannot be carried out success-
fully in an area of the law that is in a state of crisis due to its accelerated growth or transformation:
] Lespés, ‘La codification des principes généraux du droit administratif” (1950) 16(1) Revue interna-
tionale des sciences administratives 36. This begs the question whether codification makes any sense in
this ‘Age of Acceleration’; for a positive answer, see C Kessedjian, ‘Le temps du droit au XXIe siecle —
Compatibilité avec la codification?” (2005) 46 Cahiers de droit 547.
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other hybrids between classical instruments of administrative law.'*° Yet, on the
contrary, codes evoke fixed, stable and typified institutions under which the diver-
sity of actual instances may be exhaustively subsumed. In the face of constantly
emerging innovations, which remain ‘unrecognisable’ on the basis of canonical
types, codification - certainly if conducted on a large scale - may prove to be a
futile attempt at devising sustainable new categories.

Worldwide phenomena such as the two just described only tend to consolidate
the belief in pragmatism. Pragmatism has already been referred to as a defining
feature of Canadian administrative law, indeed of anything in Canada having to do
with the management of public affairs. Under that philosophy — which pretends not
to rely on any set philosophy in the sense of systematic worldview — what matters
is what works. What is necessary is strictly what is needed to ‘make things work’
acceptably. Codification will rarely meet such a test of necessity, except perhaps
codification in its limited form as a restatement, simplification or improvement of
a segment of the common law. Even the Canadian Criminal Code of 1892 could at
least in part be justified in such a limited way. For its part, the Civil Code of Québec
of 1994, as the culmination of 40 years of preparatory work, clearly responded to
the need to ‘make things work’ in contemporary Quebec society, in view of the
enormous socio-political changes over the preceding decades, as well as to reassert
the juridical component of Quebec national identity.!>* But absent such pressing
demands, if not from society then at least from the legal professions and the public
authorities, codification of administrative law, on a large scale at least, is unlikely
to appear as a pragmatic necessity.!>!

Another relevant factor is also distinctly Canadian: the federal character of the
political and legal regime. As pointed out earlier in this chapter, the Constitution
Act, 1867 has been interpreted so as to vest in each province, as well as in the
federal institutions, all the internal attributes of a state, including the full legal
capacity of the Crown as the head of each executive. This has left each legislature
with a free hand in matters of administrative law and has encouraged the devel-
opment of different ‘styles” of legislation in this field. While basic common law
concepts and rules, as well as the legacy of British constitutional history, preserve
a significant degree of uniformity, all 11 systems developed autonomously in ways
that show some originality. The room left for the operation of common law rules,
Crown discretion, or ad hoc arrangements therefore varies from one system to

149 See: P Issalys, ‘Choosing among Forms of Public Action: A Question of Legitimacy’ in P Eliadis,
M Hill and M Howlett (eds), Designing Government. From Instruments to Governance (Montreal/
Kingston, McGill/Queen’s University Press, 2005) 154; D Mockle, La gouvernance, le droit et I'Etat
(Brussels, Bruylant, 2007) 22 ff.

1590n the link between codification and national identity, in the case of Wales, see in this book
S Nason (n 78) section V.B.

151 As Heintzen remarks in the German case (M Heintzen (n 48) section 1.C), proposals and pleas
from academic writers, or from the Bar, carry less weight than political impulses and, above all, prefer-
ences within public administration. In the Canadian case, this state of affairs interacts in a mutually
reinforcing way with the notion, entertained by many common lawyers, that much of what is included
in ‘le droit administratif” is not really law’ at all.
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the other. The above survey gave indications of this concerning administrative
organisation, administrative procedure and principles of executive action. To put
it succinctly, Canadian federalism has led to the development of different politi-
cal cultures, and political culture exerts a strong influence on the development of
administrative law. From this viewpoint, the case of the Canadian federal state
is suggestive. For instance, federal political culture generally favours (powerful)
inducement, rather than regimentation, to achieve federal policy goals through
(or in spite of) provincial measures. In this light, it may be revealing that the
two instances of federal statutes bearing the name ‘Code’ deal with two areas
where federal jurisdiction had been clearly established: criminal law, and a few
important but limited sectors of the workforce. Outside such areas, flexibility,
indetermination, ‘nudges, ad hoc arrangements and a measure of accommoda-
tion will generally be the methods for advancing federal policy goals - hardly a
promising climate for grand codification designs.!>?

The Canadian variant of federalism has another side effect that works against
the hopes of would-be codifiers. Preparing codifications consumes time, expertise
and other resources. The disparity among provinces in terms of population and
economic structure is such that only the larger provinces, as well as the federal
government, could afford to develop and implement large-scale codifications.
Codification proposals at the federal level face an additional hurdle: all federal
legislation has to harmonise with both common law and civil law concepts, each of
them expressed in both official languages. Even codification in the narrow sense,
ie, reformulating common law rules, may prove costly. A way to reduce the prob-
lem of costs would be cooperation. This is what the Uniform Law Conference has
been achieving with some success in areas of private law, but in matters of public
law, this has not proved practicable, in part because of the strength of distinct
political cultures. Lately, provincial governments have sought to harmonise the
scope and substance of norms regulating economic activity; intergovernmental
agreements and ‘mirror legislation” have occurred in this field, but are still a far cry
from what could be considered as uniform ‘codification’!>

Taken together, the factors mentioned so far may be pointing at an under-
lying consideration that explains the limited appeal of codification within
Canadian legal systems. In the last analysis, codification evokes the concept of
unity. It materialises as a single text. It concentrates in its provisions all essential
elements of a whole branch of a legal system, if not of that entire system, thereby

152The Canada Health Act, RSC (1985) ¢ C-6, stands as the classic instance of ‘codifying sector-
specific principles for executive action, and indeed for legislation, made effective through a mixture of
coercion and co-operation.

153 Canadian Free Trade Agreement (on line: www.cfta-alec.ca); Trade and Cooperation Agreement
between Ontario and Québec (www.ontario.ca); New West Partnership Agreement (www.newwest-
partnershiptrade); Maritime Economic Cooperation Act, SNS 1992 ¢ 7 and its mirror Acts in the three
other Atlantic provinces.
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emphasising the unity of that branch or system. Where previously dispersion of
norms prevailed, between separate statutes, throughout a body of case law, or
among a variety of more or less authoritative sources, a single text brings order,
hierarchy, internal logic, uniformity and consistency. One might say, then, that
codification is intrinsically centripetal: a code is the centre of some legal universe.
However, Canada is a centrifugal country. History and geography have made it
so. The very existence of 11 Canadian legal systems testifies to the persistence,
over 250 years, of unresolvable tensions between the ‘centre’ and the ‘peripheries’ -
not to mention uncertainty about the location of the ‘centre’ In such a context,
‘code), with its strong connotations of unity, is a loaded word. Its limited use in
Canadian legal systems may indicate that legislators are quite conscious of its stra-
tegic possibilities and limitations. Thus, the Canadian Criminal Code of 1892 was
an early statement about federal (impliedly ‘central’) state identity, as well as about
social values uniting all Canadians. For their part, the Quebec Civil Codes of 1866
and 1994, especially the latter, were statements about the unity, specific character
and modernity of a ‘distinct society’ centred on a different language, a different
approach to legal ordering and (in the case of the older Code) a different view of
the role of religion in society. The federal code was a strategic centripetal move,
while the Quebec codes were strategic centrifugal moves to establish a centre away
from the centre. In both cases, the codal form sought to convey a concept of unity
around a centre - a concept that, in the Canadian context, remains open to many
interpretations, qualifications and perspectives.

Codifying administrative law is therefore no simple business, at least in Canada,
if only because the concept of diversity is coming to be integral to Canadian iden-
tity — and, increasingly, to Quebec identity as well. Reflections on the Canadian
case might indeed lead one to wonder whether codifying that branch of the law
can be treated as a relatively simple, technical operation in any country. After all,
the very concept of a code seems to imply in its makers ambitions (political and
social, as well as properly legal) of a higher level than those associated with draft-
ing just another law, however complex, about just any topic. Administrative law, as
it happens, is no ordinary topic: it is at once too closely connected to the everyday
working of vital parts of the state apparatus, and too directly relevant to the role of
government in the everyday life of individuals and society. Considering all that is
involved in codification and in codifying administrative law, perhaps Canadians
are not alone in viewing it as a pretty formidable task.



126



5

Codification of Administrative Law

A French Oxymoron

DELPHINE COSTA

I. The Definition and Delimitation of Administrative Law

In French law, administrative law is very widely understood. Because French
organisation is highly centralised, French administrative law is traditionally the
expression of the authority of the state and its administration.! Obviously, French
administrative law was considered as a true legal discipline towards the end of
the nineteenth century, with the advent of the Third Republic (1875-1940); this
construction is based on myths that are precisely the foundation of French admin-
istrative law.2 Even if this legal discipline is linked to the French institutional and
political history, it has more or less inspired many other legal systems.?

!B Plessix, Droit administratif général, 3rd edn (Paris, LexisNexis, 2020) 240: ‘le droit administratif
frangais ... est indissolublement lié, jadis a la construction, aujourd’hui & la pérennité de la forme
étatique. Au commencement du droit administratif, il faut donc d’abord repartir de cette fameuse
création intellectuelle, de ce pur concept juridique, qui sert de support institutionnalisé, rationalisé et
sécularisé a lexercice du pouvoir politique a [égard d’'une population et d'un territoire, que lon appelait
jadis République, Gouvernement ou Couronne, et que lon nomme Etat depuis le XVII® siécle’ (‘French
administrative law ... is indissolubly linked, once to the construction, now to the sustainability of the
state form. At the beginning of administrative law, we must therefore start from this famous intellectual
creation, from this pure legal concept, which serves as an institutionalised support, rationalised and
secularised to the exercise of political power over a population and territory, formerly known as the
Republic, Government or Crown, and known as the State since the seventeenth century’) (all citations
are translated by the author).

2 G Bigot, Ce droit quon dit administratif ... Etudes d’histoire du droit public (Paris, La mémoire du
droit, 2015) ; M Touzeil-Divina, Dix mythes du droit public (Paris, LGDJ, 2019).

3S Cassese, La construction du droit administratif, France et Royaume-Uni, trad. de litalien par
J Morvillez-Maigret (Montchrestien, Clefs Politique, 2000); L Neville Brown, JS Bell, with J-M Galabert,
French Administrative Law, 5th edn (Oxford, Clarendon Press, 1998) 3: ‘the developed system of droit
administratif, centred upon the Conseil d’Etat, forms the basis of many continental systems, and
has influenced such international institutions as the Administrative Tribunals of the United Nations
Organization and, more importantly, the Court of Justice of the European Communities’



128  Delphine Costa

Moreover, despite of special administrative law in a number of matters, such as
urbanism, public procurement and contracts, sustainable development, security,
civil service and so on, there is, in fact, a general administrative law.

A. The Definition Criteria of General Administrative Law

There is a set of rules applicable to all persons - public or even private — involved in
administrative action. These persons can be in charge of national or local govern-
ment or even special missions.* They can be tasked with a public service or, at
least, with a mission of general interest. When private persons are involved with
such a mission, there are under control of a public person.” General administrative
law can be thus defined by an organic criterion, but it can also be defined by the
intended purpose of the action, when it is a public service or a mission of general
interest (purposive criterion). It can further be defined by a material criterion,
because those persons in charge of administrative action have elements of public
authority such as taxing power, enforcement authority, public policy or unilateral
action.® The scope of general administrative law is very wide in the French legal
system.”

B. The Rules of General Administrative Law

French general administrative law imposes a lot of rules. Some principles regard
administrative action: goal of general interest, lawfulness, equality, neutrality
and secularism, transparency and impartiality, prohibition of retroactivity, and
proportionality (see below, section II).

Further, administrative law applies to both administrative decisions and public
contracts, to police activities, to administrative rule-making and regulation,

* At a national level, there is the President of the Republic, the Prime Minister, the ministers and
other independent public/administrative authorities; at a local level, there are regional, departmental
and communal councils and presidents (‘mayors’ in communes); at both a national and local level,
those persons who have some special missions are qualified as ‘public establishments’

°CE, sect, 22 February 2007, Association du personnel relevant des établissements pour inadaptés,
Rec CE 92, concl C Verot; F Lenica and ] Boucher, ‘Chronique de jurisprudence administrative’
(2007) Actualité juridique — Droit administratif 793. cf the German and EU chapter in this book
on the distinction between direct and indirect public administration: M Heintzen, ‘Codification of
Administrative Law in Germany and the European Union, section LB.iv.

6TC, 29 December 2004, Epoux Blanckeman c Voies navigables de France, n° C3416; TC,
12 December 2005, EURL Croisiéres de Lorraine La Bergamote ¢ Voies navigables de France, n° C3455:
‘activités qui, telles la réglementation, la police ou le contrdle, ressortissent par leur nature de
prérogatives de puissance publique’ (‘activities which, such as regulation, police or control, by their
nature fall within the prerogatives of public authority’).

7Tt can be compared to Swedish administrative law, as is pointed out in the Swedish chapter in this
book: J Reichel and M Ribbing, ‘Codification of Administrative Law in Sweden, section IL.A.
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to administrative punitive power, to public property and to the responsibility
(liability) of public persons:® the variety of its application is extraordinarily wide.’

As already noted, administrative law concerns both public and private persons:
public such as the state, local authorities (territorial communities: communes,
departments and regions), public establishments, enterprises and entities, inde-
pendent administrative authorities; and private such as civil servants, associations
and enterprises. It defines relationships between those persons: decentralisation,
delegation and devolution.!”

Finally, many principles of administrative procedure are fixed by general
administrative law like the right to be heard, the right to participate, the right to
fairness ... These principles concern the procedure not only before administra-
tive authorities but also before administrative jurisdictions, even if they are more
extensive in the latter option (see below section II).

II. Legal Sources of Administrative Law

Legal sources of general administrative law are the Constitution, laws and codes,
secondary legislation,!! and mostly court practice because of the central role of
the French Council of State in the delimitation and definition of legal principles
of administrative law for more than two centuries.!? Thus, it is relevant to group
legal principles of general administrative law by sources,!® distinguishing different
questions.

A. The French Constitution

The actual French Constitution was adopted 4 October 1958 and established the
Fifth French Republic. The formal text of this Constitution does not set out any

8 As Heintzen points out in the both German and EU chapter in this book, ‘state liability [is] a
codificatory “no go” (M Heintzen (n 5) section III).

°The fight against the COVID-19 pandemic illustrates the broad scope of administrative law, which
has been present in numerous forms of legislation and regulations since March 2020 (see: www.vie-
publique.fr/sites/default/files/basic_page/pdf/Textes-Covid-19.pdf).

10 Specifically: Law n° 82-213, 2 March 1982, relative aux droits et libertés des communes, des
départements et des régions; Orientation Law n® 92-125, 6 February 1992, relative a I'administration
territoriale de la République. See below, section II.

'The structure of French law is inspired by the legal categories from Roman law and is based upon
legislation, which is the expression of sovereignty since the French Revolution: C Jauftret-Spinosi,
‘La structure du droit frangais’ (2002) Revue internationale de droit compare 265, esp at 265.

12B Pacteau, Le Conseil d’Etat et la fondation de la justice administrative au XIXe siécle (Paris, Presses
universitaires de France, 2003) 264; C Jauffret-Spinosi (n 11) 268; G Braibant, ‘Le role du Conseil d’Etat
dans Iélaboration du droit’ in G Teboul, D Pouyaud and ] Ziller (eds), Mélanges René Chapus, Droit
administratif (Paris, Montchrestien, 1992) 91 ff.

3P Gonod and O Jouanjan, ‘A propos des sources du droit administratif. Bréves notations sur de
récentes remarques’ (2005) Actualité juridique — Droit administratif 992.


http://www.vie-publique.fr/sites/default/files/basic_page/pdf/Textes-Covid-19.pdf
http://www.vie-publique.fr/sites/default/files/basic_page/pdf/Textes-Covid-19.pdf
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human rights or fundamental liberties, because it was adopted during a political
crisis.!* Therefore, it refers to other constitutional sources, such as the French
Declaration of Human and Civil Rights of 26 August 1789 and the Preamble to the
Constitution of 27 October 1946, both of which state two different kind of human
rights - first political and second social and economic.' In the French constitu-
tional sources, there is no precise reference to the public administration. However,
some legal constitutional principles of public law relate to administration:!

- Principles of administrative action: only secularism and equality are stated in
the constitutional sources. Article 1 of the French Constitution of the Fifth
Republic reads as follows: ‘France shall be an indivisible, secular, democratic
and social Republic ... It shall respect all beliefs! And equality is one of the
most significant principles in the text of 1958, even in Article 1: ‘It shall ensure
the equality of all citizens before the law, without distinction of origin, race or
religion. Equality is also present in the French Declaration of 1789 (Articles 1
and 6)."

- Forms of action: no constitutional principle regards administrative forms of
action. Some articles concern only the division of powers between the two
major administrative authorities — the President of the Republic and the Prime
Minister - for the exercise of general regulatory power by decree.!®

- Administrative organisation: since 2003, decentralisation has been stated
in Article 1 of the French Constitution: ‘France ... shall be organised on
a decentralised basis’ Many details are described in the formal text of the
Constitution as relationships between the state and territorial communities,
some being rather autonomous and others very independent!® (for example,
New Caledonia).?’ However, in the Preamble to the Constitution of 1946,

4Comité national chargé de la publication des travaux préparatoires des institutions de la
Ve République, Documents pour servir a histoire de [élaboration de la Constitution du 4 octobre 1958
(Paris, La Documentation francaise, 4 vols, 1987, 1988, 1991, 2001).

15The French Constitution has been supplemented by the 2004 Environmental Charter, which
proclaims the main principles relating to the preservation of biodiversity and the rights and duties
towards future generations (the precautionary principle, sustainable development): constitutional law
n° 2005-205, 1 March 2005, relative a la Charte de lenvironnement, Journal official, 2 March 2005.

16¢f the Austrian chapter in this book on the codification of the administrative law by the
Constitution: K Lachmayer, ‘Codification of Administrative Law in Austria, sections IIL.A and IV.A.i.

17 Article 1: ‘Men are born and remain free and equal in rights. Social distinctions may be based only
on considerations of the common good. Article 6: “The Law is the expression of the general will. All
citizens have the right to take part, personally or through their representatives, in its making. It must
be the same for all, whether it protects or punishes. All citizens, being equal in its eyes, shall be equally
eligible to all high offices, public positions and employments, according to their ability, and without
other distinction than that of their virtues and talents’

18 Article 13: “The President of the Republic shall sign the Ordinances and Decrees deliberated upon
in the Council of Ministers. He shall make appointments to the civil and military posts of the State.
Article 21: “The Prime Minister shall direct the actions of the Government ... Subject to article 13, he
shall have power to make regulations and shall make appointments to civil and military posts’

19 Tijtle XII: ‘Of Territorial Communities, arts 72 to 75-1.

20 Title XIII: “Transitional provisions pertaining to New Caledonia.
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‘nationalisation of public services?! is planned, but these days, it is privatisa-
tion rather than nationalisation that is allowed by statutes.?? ‘Nationalisation’
then becomes an obsolete principle of administrative organisation.

- Administrative procedure: there is no constitutional principle concerning
administrative protection. Some general principles only relate to the judicial
authority?® and not the administrative authorities.

B. General Legislation and Codes

General legislation and codes?* were not frequently used in French administrative
law, which was more concerned by sectorial and limited laws.? Yet, since the 1970s,
some general legislation concerns public administration and sets out a number of
principles of general administrative law. These general legislation are now contin-
ued by a new general code that groups together many of these principles:

- Principles of action: since 2016, legality (lawfulness) is affirmed in a new
general code, the Code of relations between the public and the administra-
tion, at its beginning.? Impartiality, equality, neutrality and securalism are also
mentioned in this code,?” but these principles are not defined precisely.?®

- Forms of action: no general legislation relates to forms of action. The new 2016
code only distinguishes three sorts of administrative acts: regulatory, individual,

2l Paragraph 9: ‘All property and all enterprises that have or that may acquire the character of a public
service or de facto monopoly shall become the property of society’

22 For example, about ‘Aéroports de Paris’ and ‘La Francaise des jeux: Law n°® 2019-486, 22 May 2019,
relative a la croissance et a la transformation des entreprises (loi PACTE), arts 130 and 137.

2 Title VIII: ‘Of Judicial Authority, art 66: ‘No one shall be arbitrarily detained. / The Judicial
Authority, guardian of the freedom of the individual, shall ensure compliance with this principle in
the conditions laid down by statute’; art 66-1: ‘No one shall be sentenced to death’ In the Declaration
of 1789, some principles concern criminal procedure (prohibition of arbitrary detention, lawfulness of
offences and penalties, presumption of innocence: arts 7, 8 and 9).

240n the structuration of the French legislation even by the codification, see C Jauffret-Spinosi
(n 11) 266.

%M Touzeil-Divina, ‘De Gérando et lenseignement du droit administratif” (2013) Revue d’histoire
des facultés de droit et de la science juridique 395.

26 Code des relations entre le public et 'administration, CRPA (Code of relations between the public
and the administration), art L. 100-2: ‘Cadministration agit dans I'intérét général et respecte le principe
de légalité. Elle est tenue a lobligation de neutralité et au respect du principe de laicité. Elle se conforme
au principe dégalité et garantit a chacun un traitement impartial’ (Administration acts in the general
interest and respects the principle of legality. It is bound by the obligation of neutrality and respect for
the principle of secularism. It complies with the principle of equality and guarantees everyone impartial
treatment’).

27P Terneyre and ] Gourdou, ‘Loriginalité du processus délaboration du code : le point de vue
d’universitaires membres du “cercle des experts” et de la Commission supérieure de la codification’
(2016) Revue frangaise de droit administratif 9.

28 C Vautrot-Schwarz, ‘Codifier et définir. Lexemple des définitions dans le Code des relations entre
le public et l'administration’ (2016) 8 Droit administratif 23; D Costa, ‘Nullus codex sine definitione’
(2014) Actualité juridique — Droit administratif 185.



132 Delphine Costa

and not regulatory and not individual.? These distinctions have some impor-
tant consequences for the legal regime of these acts, especially in relation to
their coming into force, or amending or deleting them.

- Administrative organisation: some general legislation defines principles of
administrative organisation, especially decentralisation.’! There is a special
code that governs this matter.>? But there is no legislation about principles
of administrative organisation such as hierarchy or delegation. Since 2017,
there has been general legislation on public and independent administrative
authorities.* However, some other forms of general legislation have related
to rights and obligations of public servants since 1983-84, albeit subject to
numerous modifications (the last of which was in August 2019).>* A new
general code dedicated to civil service was finally adopted in 2021.%

- Administrative protection: since 2016 and the adoption of the Code of rela-
tions between the public and the administration, few principles are stated
in this code, such as the right to be heard® and the right to fairness.’” These

2 CRPA (Code of relations between the public and the administration) art L. 200-1: ‘Pour l'application
du présent livre, on entend par actes les actes administratifs unilatéraux décisoires et non décisoires. /
Les actes administratifs unilatéraux décisoires comprennent les actes réglementaires, les actes individu-
els et les autres actes décisoires non réglementaires. Ils peuvent étre également désignés sous le terme
de décisions, ou selon le cas, sous les expressions de décisions réglementaires, de décisions individuelles
et de décisions ni réglementaires ni individuelles’ (For the purposes of this section, unilateral adminis-
trative acts are decisory and non-decisory administrative acts. / Unilateral administrative acts include
regulatory acts, individual acts and other non-regulatory decisory acts. They may also be referred to
as decisions or, as the case may be, as regulatory decisions, individual decisions and decisions that are
neither regulatory nor individual).

30 CRPA (Code of relations between the public and the administration), arts L. 240-1 ff; see above,
section IIL.D.i.

31 Law n° 82-213, 2 March 1982, relative aux droits et libertés des communes, des départements et des
régions; Law n° 2015-991, 7 August 2015, portant nouvelle organisation territoriale de la République
(‘loi NOTRe); Law n° 2022-217, 21 February 2022, relative a la différenciation, la décentralisation, la
déconcentration et portant diverses mesures de simplification de laction publique locale.

32Code général des collectivités territoriales, CGCT (General Code of Local Authorities): Law
n° 96-142, 21 February 1996, relative a la partie législative du Code général des collectivités territoriales;
Decree n° 2000-318, 7 April 2000, relative a la partie réglementaire du Code général des collectivités
territoriales.

33 Organic Law n° 2017-54, 20 January 2017, relative aux autorités administratives indépendantes
et autorités publiques indépendantes; Law n°® 2017-55, 20 January 2017, portant statut général des
autorités administratives indépendantes et des autorités publiques indépendantes.

3 Law n° 83-634, July 13th 1983, portant droits et obligations des fonctionnaires; Law n° 84-16, 11
January 1984, portant dispositions statutaires relatives a la fonction publique de I'Etat; Law n° 84-53, 26
January 1984, portant dispositions statutaires relatives a la fonction publique territoriale; Law n° 86-33,
9 January 1986, portant dispositions statutaires relatives a la fonction publique hospitaliere; Law
n°2019-828, 6 August 2019, de transformation de la fonction publique.

3 Code général de la fonction publique, CGFP (Civil Service General Code): Ordinance (delegated
legislation) n°® 2021-1574, 24 November 2021, portant partie législative du code général de la fonction
publique, Journal officiel, 5 December 2021; C de Salins, B Chavanat and ] Michel, ‘Le code général de
la fonction publique, enfin!” (2022) Actualité juridique - Droit administratif 287; F Melleray, ‘Le code
général de la fonction publique : une arlésienne?” (2019) Actualité juridique - Fonction publique 309.

36 CRPA (Code of relations between the public and the administration), arts L. 121-1 ff.

37ibid art L. 100-2 (see above n 26).
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principles were first stated in some general laws adopted in the 1970s* and
updated in 2000.%

C. Secondary Legislation and Sectorial Codes

Secondary legislation and sectorial codes concern more special administrative
law*? than general administrative law:

- Principles of action: no secondary legislation concerns these principles. It is
logical because precisely principles of action belong to general and not special
administrative law.

- Forms of action: many sectorial codes relate to some forms of action, such as
local authorities (code général des collectivités territoriales),*! public contracts
(code de la commande publique),*? public property (code général de la
propriété des personnes publiques)*® or police activities (code de la sécurité
intérieure).**

- Administrative organisation: as previously noted, there is a sectorial code
for relationships between the state and the territorial communities. In addi-
tion, many special laws delegate some missions of general interest to private

BLaw n° 78-753, 17 July 1978, portant diverses mesures d'amélioration des relations entre
ladministration et le public; Law n° 79-587, 11 July 1979, relative a la motivation des actes administra-
tifs et a l'amélioration des relations entre l'administration et le public.

3 Law n°2000-321, 12 April 2000, relative aux droits des citoyens dans leurs relations avec les admin-
istrations; P Ferrari, ‘Les droits des citoyens dans leurs relations avec les administrations; commentaire
général de la loi n° 2000-321 du 12 avril 2000’ (2000) Actualité juridique — Droit administratif 471.

“0In the Italian chapter in this book, R Caranta explains the same about sectoral codification
(R Caranta, Administrative Proceedings in Italy) section II).

41G Braibant, ‘Le code général des collectivités territoriales’ (1996) Revue frangaise de droit
administratif 177; see before n 32.

42 Code de la commande publique (CCP; Public Procurement Code), see below n 65; H Hoepffner
and P Terneyre, ‘La place des principes dans le code de la commande publique’ (2019) Revue
frangaise de droit administratif 206; C Maugiié and S Roussel, ‘La codification de la jurisprudence
dans le code de la commande publique : jusquot?’ (2019) Revue francaise de droit administratif 213;
F Melleray and R Noguellou, ‘La codification de régles jurisprudentielles’ (2019) Actualité juridique -
Droit administratif 381; P Bourdon, ‘Le code de la commande publique: une codification a droit quasi-
constant’ (2020) Actualité juridique - Droit administratif 149.

43 Code général de la propriété des personnes publiques (CGPPP; Public Property General Code):
Ordinance n® 2006-460, 21 April 2006, relative a la partie législative du code général de la propriété
des personnes publiques; Decree n® 2011-1612, 22 November 2011, relatif aux premiére, deuxieme,
troisieme et quatriéme parties réglementaires du code général de la propriété des personnes publiques;
P Yolka, ‘Naissance d’un code: la réforme du droit des propriétés publiques’ (2006) 24 La semaine
Jjuridique — édition entreprise act 269; C Maugiié, G Bachelier, ‘Genése et présentation du code général
de la propriété des personnes publiques’ (2006) Actualité juridique — Droit administratif 1073.

4 Code de la sécurité intérieure (CSL Internal Security Code): Ordinance n° 2012-351, 12 March 2012,
relative a la partie législative du code de la sécurité intérieure; Decree n° 2013-1112, 4 December 2013,
relatif a la partie réglementaire du code de la sécurité intérieure; Decree n° 2013-1113, 4 December
2013, relatif aux dispositions des livres Ier, II, IV et V de la partie réglementaire du code de la sécurité
intérieure.
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entities, in the cultural, social or sporting field. For example, the Sport Code
allows some ‘federations’ — under powers delegated by the minister of sports —
to exercise missions of public service such as the organisation of national or
international competitions.*

- Administrative protection: no specific secondary legislation concerns this protec-
tion, except the Administrative Justice Code, which has existed since 2001,
but especially dedicated to administrative jurisdictions, not to administrative
authorities. This code concerns administrative tribunals, administrative courts
of appeal and the Council of State, and outlines, at its beginning, the main
principles of judicial protection and processual organisation.*®

D. Court Practice

Court practice is very important in French administrative law; often, it precedes
legislation or codes.*” As one great French jurist said, ‘administrative law is
fundamentally jurisprudential’*® Despite the fact that in France there is a three-
tiered system of administrative courts (as previously exposed, administrative
tribunals, administrative courts of appeal and the Council of State),*” the main
producer of general administrative law is the French Council of State itself,
which has existed since 1799, despite its dual function as advisor and judge. It is
the source of many principles of general administrative law.® Created under the
‘Consulate’ (1799-1804)°! headed by Napoleon Bonaparte, this institution is still
the nerve centre of administrative law and beyond in French law, both because
of its dual function and the influence of its members, inside and outside of the

4 Code du sport (Sport Code), arts L. 131-1 ff, L. 131-14 and 15; Ordinance n° 2006-596,
23 May 2006, relative a la partie legislative du code du sport; Decrees n°® 2007-1132 and 2007-1133,
24 July 2007.

46 Administrative Justice Code, arts L. 1 to L. 11; F Lombard, ‘Cutilité contentieuse du Titre prélimi-
naire du Code de justice administrative’ (2009) Actualité juridique — Droit administratif 1755; see above
section IIL.D.ii.

47 As S De Somer and I Opdebeek point out in their chapter in this book, French general admin-
istrative law, like Belgian general administrative law, ‘is still to a large extent judge-made law’ (S De
Somer and I Opdebeek, ‘Codification of Belgian Administrative Law: “Nothing is Written”, section IL.E.

48R Chapus, Droit administratif général, 15th edn, vol 1 (Paris, Montchrestien, 2001) 6, fn 11;
G Vedel, ‘Le droit administratif peut-il étre indéfiniment jurisprudentiel?” (1979) 31 Etudes et docu-
ments du Conseil d’Etat 31.

“1Tt is the same in the Swedish system, as is pointed out in the Swedish chapter in this book:
J Reichel and M Ribbing (n 7) section III.B. The same remark can be noted in France as in Sweden:
‘the administrative courts were still considered to constitute a form of ‘superior authorities’ and to fall
within the administrative structure rather than the judiciary’ (section IIL.B).

S0M Long, P Weil, G Braibant, P Delvolvé and B Genevois, Les grands arréts de la jurisprudence
administrative, 23rd edn (Paris, Dalloz, 2021) 1160 (hereinafter GAJA); see also J-C Bonichot, P Cassia
and B Poujade, Les grands arréts du contentieux administratif, 8th edn (Paris, Dalloz, 2022) 1592
(hereinafter GACA).

°1'The contemporeanous Council of State was established by the Constitution of the Consulate in
13 December 1799 (22 Frimaire an VIII).
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Council of State (government, public establishments, private companies, Superior
Codification Commission®2).* The Council of State was, at its creation, contempo-
rary with the ‘Civil Code, another Napoleonic achievement, but was built ‘against’
the latter, unrivalled in administrative field, and ‘against’ the Court of Cassation -
the supreme court in private law - in order not only to create French administra-
tive law but also to justify its own existence.*

- Principles of action: the principle of legality was first established by case law
before being enshrined by statute law with the 2016 Code.> The same is true
for principles of equality,®® neutrality,”” secularism®® and impartiality.>® But
some other principles are still only jurisprudential, such as proportionality®
and the prohibition of retroactivity.!

- Forms of action: many rules are specified by case law. The French Council of
State defined the categories of regulatory acts®? and individual decisions, as
well as that of public contracts,®® because legislation was often silent on these
matters. However, the Code of relations between the public and the admin-
istration and the Public Procurement Code have codified - and have been
tempted to simplify - the previous case law,%* although in relation to contracts,
EU law has challenged its influence on French case law.%

2See below n 78.

3G Bigot (n 2) 31 ff; D Lochak, Le réle politique du juge administratif frangais (Paris, LGDJ, 1972);
B Latour, La fabrique du droit, Une ethnographie au Conseil d’Etat (Paris, La Découverte, 2002);
B Pacteau, Le Conseil d’Etat et la fondation de la justice administrative au XIX® siécle (Paris, PUF, 2003);
A Hachemi, Le juge administrative et la loi (1789-1889) (Paris, LGD]J, 2020).

4F Burdeau, Histoire du droit administratif (Paris, PUE, 1995); G Bigot, Lautorité judiciaire et le
contentieux de ladministration : vicissitudes d'une ambition (1800-1872) (Paris, LGDJ, 1999); S Gilbert,
Le juge judiciaire, gardien de la propriété privée immobiliére, étude de droit administratif (Paris, Mare et
Martin, 2011).

35 CE, ass, 17 February 1950, Min Agriculture c Dame Lamotte, Rec CE 110, GAJA (n 50) n° 56, 383.

6 CE, ass, 7 February 1958, Syndicat des propriétaires de foréts de chénes-liéges d’Algérie, Rec CE 74.

7 CE, ass, 28 May 1954, Barel et autres, Rec CE 308, GAJA (n 50) n°® 63, 444.

58 CE, ass, 2 November 1998, Kherouaa et autres, Rec CE 389.

59 CE, sect, 2 March 1973, Dlle Arbousset, Rec CE 190.

0 CE, 19 May 1933, Benjamin, Rec CE 541, GAJA (n 50) n° 42, 280. As Heintzen points out in the
German and EU chapter in this book, this principle ‘owes its establishment to the case law of the
Prussian Higher Administrative Court’ (M Heintzen (n 5) section L.A.ii).

SLCE, ass, 25 June 1948, Société du Journal « lAurore », Rec CE 289, GAJA (n 50) n° 55, 375.

2 CE, 6 December 1907, Compagnie des chemins de fer de I'Est et autres, Rec CE 913, concl ] Tardieu,
GAJA (n 50) n° 17, p 106.

93 CE, 6 February 1903, Terrier, Rec CE 94, concl ] Romieu, GAJA (n 50) n° 11, p 71; CE, 4 March 1910,
Thérond, Rec CE 193, concl G Pichat, GAJA (n 50) n° 19, p 121; CE, 31 July 1912, Sté des granits
porphyroides des Vosges, Rec CE 909, concl L Blum, GAJA (n 50) n° 23, 148.

4 See above, nn 26 and 42.

% Directives 2014/24/UE and 2014/25/UE, 26 February 2014, JOUE L 28 March 2014; decree
n° 206-360 and 361, 25 March 2016, relatifs aux marches publics et aux marches de défense et de sécurité;
directive 2014/23/UE, 26 February 2014, JOUE L 28 March 2014; decree n° 2016-65, 1 February 2016,
relatif aux contrats de concession; ordinance n° 2018-1074, 26 November 2018, portant partie légis-
lative du code de la commande publique; decree n° 2018-1075, 3 December 2018, portant partie
réglementaire du code de la commande publique.
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- Administrative organisation: judge-made law outlines some principles of
administrative organisation, such as relationships between the state and the
territorial communities® or even between the main administrative authorities
such as the President of the Republic and the Prime Minister.®”

- Administrative protection: all principles of administrative protection origi-
nated, first, in judge-made law. Moreover, the theory of ‘general principles of
administrative law’ has been born in many famous cases, for example on the
right to be heard.®

Lastly, one further remark can be made: some questions of general administra-
tive law are influenced by the European Convention on Human Rights, especially
principles of action and administrative protection and procedure. Judge-made law
by the European Court of Human Rights is very important and can thus be a main
source of French administrative law. A similar comment can be made about the
Court of Justice of the European Union in relation to both special administrative
law (public procurement) and principles of good administration in the EU Charter
of Fundamental Rights.®

IT1I. The Codification of Administrative Law

The codification of administrative law presents some peculiarities in French law
and has both benefits and disadvantages. But first the consequences of the legal
sources of administrative law must be mentioned.

A. The Consequences of the Legal Sources of
Administrative Law

Differences between sources of administrative law have some consequences:
when an administrative action or act is controlled by the administrative judge, the
control depends on which source is the foundation of this action or decision.”® This
control, in relation to the French law on which the administrative act or action is
based, is dissymmetrical: the control of constitutionality is indirect — through the
Constitutional Council - while the control of conventionality is direct.

% CE, sect, 18 April 1902, Commune de Néris-les-Bains, Rec CE 275, GAJA (n 50) n° 9, 61.

7CE, 27 April 1962, Sicard, Rec CE 279; CE, ass, 10 September 1992, Meyet, Rec CE 327, concl
D Kessler.

8 CE, sect, 5 May 1944, Dame Trompier-Gravier, Rec CE 133, GAJA (n 50) n° 50, 338; CE, ass,
26 October 1945, Aramu, Rec CE 213.

¢ Charter of Fundamental Rights of the European Union [2012] OJ C326/391.

70 ¢f the Italian chapter in this book, R Caranta (n 40) section IV.D.
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- If the source is constitutional, the administrative judge cannot control by himself
the legality of the administrative action or the administrative decision. He can
only, if certain conditions are fulfilled, ask the constitutional judge to control
the constitutionality of the national law which is the basis of the administrative
action or decision.”!

- If the source is international — for example, EU law or European Convention
on Human Rights law - the administrative judge can control the compatibility
between international law (primary and secondary) and administrative actions
or decisions directly or indirectly by controlling, if necessary, the internal law
which is the basis of these actions or decisions.”?

- On the contrary, when the source of administrative action or decision is general
or sectorial legislation or codes, the control of the administrative judge is direct
and extensive: he can control the action or the decision directly against the
legislation or the codes.

- The control of the administrative judge is even deeper when the source of the
administrative law is judge-made law because he has full discretion to modify
its own jurisprudence. Incidentally, the French Council of State does not hesi-
tate to interpret laws and codes, or even to amend them.”

Because of these differences, codification seems to be a good solution to provide
the administrative judge with a large degree of control over both administrative
acts and actions.

B. Peculiarities of the Codification of French
Administrative Law

In French law, the legislative codification is defined as the process to bring together
and classify in thematic codes all the laws in force on the date of the adoption of
these codes.” As Issalys points out in his chapter in this volume, in law, and espe-
cially in administrative law, codification refers ‘to the action of formulating in a
single, orderly, systematic and coherent enactment all the essential rules forming

71 Article 61-1 of Constitution of 4 October 1958: ‘If, during proceedings in progress before a court
of law, it is claimed that a legislative provision infringes the rights and freedoms guaranteed by the
Constitution, the matter may be referred by the Conseil d’Etat or by the Cour de Cassation to the
Constitutional Council which shall rule within a determined period’

72 CE, ass, 20 October 1989, Nicolo, Rec CE 190, concl P Frydman, GAJA (n 50) n° 82, p 612; CE, ass,
19 April 1991, Belgacem & Mme Babas, Rec CE 152 and 162.

73CE, ass, 17 February 1950, Min Agriculture c Dame Lamotte (n 55); see also CE, ass, 13 July 2016,
Czabaj (see n 126).

74 Article 3, Law n° 2000-321, 12 April 2000 (n 39): ‘La codification législative rassemble et classe
dans des codes thématiques Iensemble des lois en vigueur a la date d'adoption de ces codes’
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a fairly extensive branch of the legal system’;’> such an enactment is thus called a
‘code’ In French law, it is composed of two parts: a legislative one, adopted by the
Parliament or, more frequently, by governmental delegated legislation; and a regu-
latory one, directly adopted by the government.

In 2016, the codification of general administrative law especially concerns
general administrative actions and acts: it provides principles and forms of admin-
istrative action.”® Thus, it is both procedural and substantive.”” The process of the
codification of the relationship between administrative authorities and citizens has
taken a long time because of peculiarities of the French codification system.

The French Council of State is both the supreme administrative judge and the
government’s advisor. Further, the influence of its members on the state apparatus is very
significant, because they are present in the highest echelons of the state. Legally, it is the
Prime Minister who presides the Superior Codification Commission, but its vice-
president — who is involved in the day-to-day codification process — is a member
of the Council of State.”® That is the reason why the codification of administrative
law was so time-consuming: unofficially, it is because the Council of State did not
trust the transformation of judge-made law (ie, administrative law made by itself)
into codified law.” Its fears were exaggerated because, since 2016, the Council of
State interprets the Code of relations between the public and the administration®

75See in this book P Issalys, ‘A Persistent Taste for Diversity: Codification of Administrative Law
in Canada; section IIL

76 Article 3, Law n® 2013-1005, 12 November 2013, habilitant le gouvernement a simplifier les rela-
tions entre l'administration et les citoyens: ‘Ce code regroupe et organise les régles générales relatives
aux procédures administratives non contentieuses régissant les relations entre le public et les admin-
istrations de I'Etat et des collectivités territoriales, les établissements publics et les organismes chargés
d’une mission de service public. Il détermine celles de ces régles qui sont applicables aux relations
entre ces administrations et entre ces administrations et leurs agents. Il rassemble les regles générales
relatives au régime des actes administratifs’ (This code brings together and organises the general rules
relating to non-contentious administrative procedures governing relations between the public and the
administrations of the state and the local authorities, public institutions and bodies entrusted with a
public service mission. It shall determine those rules which are applicable to relations between these
administrations and between these administrations and their servants. It brings together the general
rules on the system of administrative acts); T Boussarie, La codification de la procédure administrative :
Etudes autour du code des relations entre le public et ladministration (Paris, Mare & Martin, 2021) 698;
A Zaradny, ‘Le Code des relations entre le public et l'administration est-il la lex generalis des relations
entre Administration et le public ?” (2016) 8 Droit administratif 33; A Zaradny, ‘Codification et Etat de
droit’ (thesis, Paris, Université Paris II, 2011) 896.

77Tt is different from the APA (Administrative Procedure Act, 1946) in US administrative law: ¢f
the US chapter in this book: EL Rubin, “The United States: Systematic But Incomplete Codification,
section V and also section III on the presentation of the APA, which ‘divides administrative action into
two categories: rule-making and adjudication’

78Decree n° 89-647, 12 September 1989, relatif & la composition et au fonctionnement de la
Commission supérieure de codification; Code of relations between the public and the administration,
art L. 351-1; see below, section III.C.

7P Gonod, ‘La fin de “lexception francaise”?’ (2014) Actualité juridique — Droit administratif 395.

80 Code des relations entre le public et l'administration, CRPA (Code of relations between the public
and the administration) — see above, n 26.
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in the way it thinks necessary. Thus, there is neither petrification nor ossification®!
of the general administrative law, since it had been codified. Actually, when the
case law is codified, the Superior Codification Commission distinguishes the petri-
tying codification from the reforming codification: the former does not modify the
codified principle or rule, unlike the latter.3? In administrative matters, the latter
way has been preferred.

The codification of the relations between the public and the administration
was specific: it was ‘experimental’ for the Superior Codification Commission,
for many reasons.® First, it was elaborated with the collaboration of a ‘circle of
experts.® Second, there has been a derogation from the ‘codistic’ techniques of
numbering the articles of the code: legislative and reglementary articles are not
separated into two parts of the code, but interspersed throughout the sub-parts
of the code.® Third, it was not a ‘general’ code (understood in the sense of being
‘total’ or ‘global’), but it intended to bring together all ‘general rules’ concerning
the relations between citizens and public administration.®® Lastly, the codification
has obviously brought together existing principles and rules, whether they were
legislative, regulatory or jurisprudential, but it has also innovated by creating new
rules.?” The case law has then been greatly simplified -~ and amended - by the
codification, but this has not prevented the administrative judge from again inter-
preting the code base on advances in case law.

One example is typical: in the Code, there are three types of administrative
acts: regulatory, individual, and not regulatory and not individual. The Code also
adds that these acts are administrative decisions,®® ie, which changes the legal
order; thereby those acts and decisions can be controlled by the administrative
judge. However, in March 2016, the Council of State held, in an important judg-
ment, that some administrative acts are not decisions, but can still be controlled

81¢f the Norwegian chapter in this book: JC Floysvik Nordrum, ‘Codification of Norwegian
Administrative Law, section VILB; ¢f also the Australian chapter in this book: ] Boughey, “The
“Codification” of Administrative Law in Australia; sections IV.C and IV.C.iii on ‘ossifying the common
law’.

820n the Public Property General Code (n 43), see Superior Codification Commission, Rapport
annuel 2015 (Paris, Les éditions des Journaux Officiels, 2016) 14.

83 Superior Codification Commission (n 82) 8 ff; Superior Codification Commission, Rapport
annuel 2014 (Paris, Les éditions des Journaux Officiels, 2015) 21 ff: avis sur le projet de code des rela-
tions entre le public et les administrations (advice on the draft code on relations between the public and
the administrations), 28 March 2014.

84 Superior Codification Commission (n 83) 21; see P Terneyre and ] Gourdou (n 27) on the partici-
pation of scholars to this circle and thus the elaboration of this code.

85 Superior Codification Commission (n 83) 22; Superior Codification Commission (n 82) 8, 68
(Conseil d'Etat, avis de Iassemblée générale (advice of the general assembly), 8 October 2015).

86 Superior Codification Commission (n 83), p 21.

87 Article 3, Law n° 2013-1005, 12 November 2013 (n 76).

88 ¢f the Swiss chapter in this book: F Uhlmann, ‘Codification of Administrative Law in Switzerland,
section I1.B.
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by the administrative judge.?® The court practice is against the Code, but prevails
over it.” Moreover, the Code did not change following this new interpretation,
which nevertheless prevails. This would not be possible without the central role
played by the French Council of State in the process of the creation of both legisla-
tion (and codes) and judge-made law, especially in the administrative field.!

In addition, when the process of codification was successfully undertaken, it
was led by two persons at the head of the ‘circle of experts, one member of the
Council of State, one another member of a subordinated administrative court,
who in turn became a member of the Council of State. They proceeded by codify-
ing the administrative case-law, especially from the Council of State.”? Actually,
the process of codification is unusual not only in administrative law, but also in
the entire legal system.

C. The Process of Codification in the French Legal System

In the legal French system, there were three major periods of codification (1804,
1948 and 1989) and nowadays codification is an integral part of a bigger process —
the simplification of law — the objectives of which are both the accessibility and
intelligibility of law required by constitutional law.”® Tt has a pedagogical aim,
which distinguishes it from the ordinary legislative writing.”* Even if ‘codification
is a cooperation tool between the legislative and the executive,” it has become a
governmental matter, and only partially parliamentary,’® with some exceptions.

89 CE, ass, 21 March 2016, Fairvesta International GmbH, req n° 368082, Rec CE 77, concl S von Coester;
CE, ass, 21 March 2016, Société NC Numericable, n° 390023, Rec CE 89, concl V Daumas; both GAJA
(n 50) n° 113, 955.

21t seems the same in England and Wales, as Nason points out in her chapter in this book: S Nason,
‘Codification of Administrative Law in the United Kingdom: Beyond the Common Law’, section IV.1.

%1 See above, nn 53 and 54.

92M Vialettes and C Barrois de Sarigny, ‘Le projet d'un code des relations entre le public et les
administrations’ (2014) Actualité juridique — Droit administratif 402; M Vialettes and C Barrois de
Sarigny, ‘La fabrique d’un code’ (2016) Revue frangaise de droit administratif 4.

93]-E Schoettl, note sous CC, décision n® 99-421 DC, 16 December 1999, Codification par ordonnances,
(2000) Actualité juridique — droit administratif 31; S Lamouroux, La codification ou la démocratisation
du droit’ (2001) Revue frangaise de droit constitutionnel 801; C Cerda-Guzman, ‘Codification et
constitutionnalisation, thesis (Bordeaux, Université Bordeaux IV, 2010).

%4 Superior Codification Commission, Rapport annuel 2017 (Paris, Les éditions des Journaux
Officiels, 2018) 6; Superior Codification Commission, Rapport annuel 2018 (Paris, Les éditions des
Journaux Officiels, 2019) 7: ‘A la différence de la loi ordinaire qui doit ne comporter que des disposi-
tions de portée normative, la spécificité d’'un code est de pouvoir comprendre, dans la mesure du strict
nécessaire, des dispositions de nature exclusivement pédagogique afin déclairer et de guider les usag-
ers, pour un meilleur acceés au droit’ (Unlike the ordinary law which must include only provisions of
normative scope, the specificity of a code is to be able to understand, to the extent strictly necessary,
provisions of an exclusively pedagogical nature in order to enlighten and guide users, for better access
to the law).

% Article 1.3, Circular, 30 May 1996, relative  la codification des textes 1égislatifs et réglementaires,
NOR: PRMX9601534C.

% ¢f Y Robineau, ‘Droit administratif et codification’ (1995) Actualité juridique - Droit administratif
NS 110, 111: ‘le Parlement devient acteur de la codification’ (the Parliament becomes actor of the
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- Itis only when some social issues are involved that codes are amended directly
by the Parliament, which discusses the draft codification, as was the modifica-
tion of the ‘Civil Code,’” on homosexual marriage®® or medical assistance for
procreation.”

- These exceptions aside, for most codes, the Parliament is only consulted by
the government, which obtains the power to adopt some delegated legislation
by ‘ordinance’!® The whole process is coordinated by the Superior Codifica-
tion Commission, which is composed of senior officials, including magistrates,
parliamentarians (deputies and senators) and scholars, in close contact with
the government’s General Secretariat.!?! Often, the process is facilitated by
working groups:'? some are ministerial or interministerial, while others are
composed by members of the Council of State; less frequently, some schol-
ars can participate to those working groups.!® The Superior Codification
Commission shall draw up an annual report on its activities, which details the
codification process in the past year.!04

- Methods of codification have been thoroughly experienced since the exist-
ence of the Commission (1989), even though they have been criticised:'%°
more than 65 codes exist in the French legal system, almost all based on a
similar plan of formal distribution of the articles in two separated parts: the
legislative one and the regulatory one.!” These methods use software tools,
especially ‘Magicode, which was developed by both a private company and the
Superior Codification Commission in 1991 and has been constantly upgraded

codification) and 114: ‘il y a un temps pour codifier et un temps pour réformer’ (there is a time to
codify and a time to reform); G Braibant, ‘Probleémes actuels de la codification’ (1994) Revue fran¢aise
de droit administratif 663, 664: ‘On est passé de la codification “administrative” ... a une codification
partiellement législative’ (We have moved from an ‘administrative’ codification ... to a partially legisla-
tive codification).

97 Civil Code, promulgated on 21 March 1804 and amended many times subsequently.

%8 Law n° 2013-404, 17 May 2013, ouvrant le mariage aux couples de personnes de méme sexe.

% Law n°® 2021-1017, 2 August 2021, relative a la bioéthique: arts 6 and 7 amend the Civil Code,
while arts 1-5 amend the Public Health Code.

0P Gonod, ‘La simplification du droit par ordonnance’ (2003) Actualité juridique - Droit
administratif 1652. In the Italian chapter in this book, Caranta explains the same in Italy (R Caranta
(n 40) s VI).

101G Braibant, ‘Codifier pour mieux réformer: entretien avec O Dufour, (1997) 140 Les petites
affiches 5; G Braibant, ‘Codifier: Pourquoi? Comment?” (1995) 73 Revue frangaise dadministration
publique 127. Article 2, Decree n® 89-647, 12 September 1989, relatif a la composition et au fonctionne-
ment de la Commission supérieure de codification, amended since 1989.

102 Article 1.1.4, Circular (n 95).

103 This was the case for the codification of the Code of relations between the public and the adminis-
tration; see above, n 84.

104See www.legifrance.gouv.fr/contenu/menu/autour-de-la-loi/codification/rapports-annuels-de-la-
commission-superieure-de-codification.

105H Moysan, ‘La codification a droit constant ne résiste pas a lépreuve de la consolidation’ (2002) 4
Droit administratif 6. cf contra R Schwartz, ‘Eloge de la codification’ (2002) 12 Droit administratif 11.

106 M Guyomar, ‘Les perspectives de la codification contemporaine’ (2014) Actualité juridique - Droit
administratif 400.


http://www.legifrance.gouv.fr/contenu/menu/autour-de-la-loi/codification/rapports-annuels-de-la-commission-superieure-de-codification
http://www.legifrance.gouv.fr/contenu/menu/autour-de-la-loi/codification/rapports-annuels-de-la-commission-superieure-de-codification
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and improved.!?” Actually, these methods have fostered the emergence of a

new discipline, alongside ‘legistic’:!%® ‘codistic’!?” Thanks to these methods, the

codification can operate in different ways:!1* without any change of positive

law, by simple reorganisation or by depth consolidation.!!! The first possibility
is the default methodology, which admits the other two as exceptions, when
it is necessary but rare to rewrite principles and rules.!'? Codifying existing
laws makes it possible to separate two successive steps of legal evolution: ‘the
recasting of the law on the one hand and its reform on the other’!'®* When codi-
fication is innovative, it recasts and reforms at the same time, as the Superior
Codification Commission did with the Code of relations between the public
and the administration (see above, section III.B).!14

D. Advantages and Disadvantages of Codification

i. Advantages of the Codification of Administrative Law

When it is codified, administrative law offers the advantage of being reliable. The
chapter on the Netherlands in this volume points out in relation to the Dutch
General Administrative Law Act (GALA) that the codification allows certainty,

197 Annex 24, ‘Un outil informatique pour la codification: Magicode’ in Superior Codification
Commission (ed), Rapport annuel 2007 (Paris, Les éditions des Journaux Officiels, 2008) 78 ff.

108 premier ministre (Secrétariat Général du Gouvernement), Conseil d’Etat, Guide de légistique,
3rd edn (Paris, La documentation francaise, 2017) 109 ff (1.4.2. Codification).

109See above, n 94.

110 As Caranta points out in the Italian chapter in this book, ‘testi unici’ can be ‘compilativi’ or
‘innovativi’ (R Caranta (n 40) s VI).

M Guyomar, Y compris & droit constant, la codification revét une dimension non seulement
formelle mais aussi substantielle. Entretien avec Mattias Guyomar’ (2015) 48 La semaine juridique
édition générale 1271.

112 Article 3, para 2, Law n° 2000-321 (n 39): ‘Cette codification se fait a droit constant, sous réserve
des modifications nécessaires pour améliorer la cohérence rédactionnelle des textes rassemblés, assurer
le respect de la hiérarchie des normes et harmoniser létat du droit’ (Such codification shall be carried
out with existing laws, subject to such modifications as may be necessary to improve the consistency of
the texts collected, to ensure compliance with the hierarchy of norms and to harmonize the state of the
law); art 2.1.1, Circular (n 95): ‘la discussion devant le Parlement peut conduire a ajouter a la codifica-
tion a droit constant quelques amendments de fond tendant a améliorer la legislation. (the discussion
before Parliament may lead to the addition to the codification of the existing laws of some substantive
amendments aimed at improving legislation).

113 Superior Codification Commission (n 82) 12: ‘Cavantage de la codification a “droit constant” est
de permettre de clairement distinguer deux opérations de nature différente et qui doivent, en principe,
étre successives: la refonte du droit, d’'une part, puis sa réforme, de lautre’ (“The advantage of codifica-
tion under “existing law” is that it is possible to distinguish clearly between two operations of a different
nature which must, in principle, be successive: the recasting of the law, on the one hand, and its reform,
on the other’).

114 See above n 87.
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accessibility, and uniformity of the legal rules applicable to the administration.!
That is the reason why the French general administrative law was codified: to be
more easily understood by both administration and citizens and to be most likely
applied, especially by the administrative authorities:'1¢

- For example, the withdrawal of an administrative act (ie, revocation with
retroactivity) was submitted to very unclear judge-made law. Schematically,
the Council of State decided in 2001 and 2009 that both past and future revo-
cation and even only future revocation was subject to two main conditions:
one attached to a time limit of four months after the elaboration of the admin-
istrative act and the other attached to the unlawfulness of the act.!!” Other
conditions affected the discretion of the administrative authority to revoke the
act, whether optionally or obligatorily, retroactively or not. In this peculiarly
tricky field, codification simplifies matters. It is considered to be a codification
of the judge-made law.

- Another example results from the codification of the rule which states that the
silence of an administrative authority, following a citizen’s request, becomes a
positive answer. Until a 2013 Law,!!® which was codified in 2016,''° an opposite
rule was applicable (the administrative silence became a negative decision).
Nowadays, since 2013, without any modification in 2016: “The two-month
silence of the administration on a request is a decision on acceptance. Because
this new rule contained mainly exceptions, the 2016 Code is clear and more
applicable than the 2013 Law. However, it refers to a governmental website:
it is possible to find some tables which describes the exceptions, but some of
them only have an information value, not a legal value. Thus, the Code does
not cover all administrative law.

115Gee the Dutch chapter in this book: Y Schuurmans, T Barkhuysen and W den Ouden,
‘Codification of Administrative Law in the Netherlands) sections III.C and V. See also the British chap-
ter in this book: S Nason (n 90) section IV.C.

16M Vialettes and C Barrois de Sarigny, ‘Questions autour d’'une codification’ (2015) Actualité
juridique — Droit administratif 2421. cf the Belgian chapter in this book: S De Somer and I Opdebeek
(n 47) section IIL.E.

7 CE, ass, 26 October 2001, Ternon, Rec CE 497, concl F Seners; CE, sect, 6 March 2009, Coulibaly;
Code of relations between the public and the administration, arts L 240-1 ff; G Eveillard, ‘La codifica-
tion du retrait et de l'abrogation des actes administratifs unilatéraux’ (2015) Actualité juridique — Droit
administratif 2474; Superior Codification Commission (n 82) 45 ff, avis portant sur le projet de code
des relations entre le public et 'administration (advice on the draft code on relations between the public
and the administration), séance du 10 février 2015: this advice refers specifically to the judgments
of the Council of State of 2001 and 2009. ¢f the German chapter in this book: M Heintzen (n 5)
section L.B.ii.

18T .aw n° 2013-1005, 12 November 2013, habilitant le Gouvernement a simplifier les relations entre
ladministration et les citoyens.

119 Code of relations between the public and the administration, arts 231-1 ff.
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ii. Disadvantages of the Codification of Administrative Law

The French codification of administrative law has some disadvantages. Like any
other source, the code can be interpreted or even transformed by the administra-
tive supreme judge.!?’ Some examples are very surprising in this respect:

— 'There is a French code specifically dedicated to the judicial rules of the admin-
istrative trial, which came into force in 2001: it is the Administrative Justice
Code.'?! As usual with French codification, its elaboration was supervised
by the Superior Codification Commission and prepared by a working group,
composed mainly of members of the Council of State, who were especially
interested in this codification insofar it concerns the procedure before admin-
istrative jurisdictions (the Council of State, administrative courts of appeal and
administrative tribunals).!?2 Some estimate that this Code has been elaborated
only by the members of the Council of State, but the working group set up to
prepare this Code included one very famous Parisian Full Professor of Admin-
istrative Law, René Chapus.!?* Yet, once again, the Council of State plays as key
role to codify some rules that were mostly old and needed to be amended and
reordered; most of these rules concern precisely the Council of State and the
other administrative ordinary courts, which is not in the least bit surprising.'2*

— In the Administrative Justice Code, there was a rule favourable to citizens:
when an administrative decision did not mention in the written notification
the time limit and the competent judge, the recipient could contest this deci-
sion forever. In the Code, the rule was very clear: “Time limits for appeals
against an administrative decision may be invoked only on condition that they
have been mentioned, together with the means of appeal, in the notification of

120 As De Somer and Opdebeek explain in the Belgian chapter in this book, ‘Codification does not
necessarily reduce the importance of case law as a source of law’ (S De Somer and I Opdebeek (n 47)
s I11.6.3.

1217 Arrighi de Casanova, ‘Commentaire de fordonnance n° 2000-387 du 4 mai 2000 relative a la
partie Législative du Code de justice administrative; Commentaire des décrets n° 2000-388 et 2000-389
du 4 mai 2000 relatifs a la partie Réglementaire du Code de justice administrative’ (2000) Actualité
juridique — Droit administratif 639; R Chapus, ‘La justice administrative: évolution et codification.
Lecture du code de justice administrative’ (2000) Revue frangaise de droit administratif 929.

122The French Council of State can be the judge of first instance, for important requests, such as
actions against governmental Acts, rarely the appeal judge and frequently the judge of Cassation
(ie, last instance).

125]-M Sauvé, ‘Lapport de René Chapus au contentieux administratif” in B Plessix (ed), Hommage
@ René Chapus (Paris, Editions Panthéon-Assas, 2020); arrété du vice-président du Conseil d’Ftat,
27 December 1987, instituant la ‘Commission spéciale pour lexamen des textes intéressant le conten-
tieux administratif’; R Denoix de Saint Marc, ‘Le Conseil d’Etat, acteur déterminant de [élaboration des
lois et reglements’ (2006) 10-11 La Semaine Juridique 118.

1247 Arrighi de Casanova, ‘Le Code de justice administrative’ (2000) Actualité juridique - Droit
administratif 639; R Chapus, ‘Lecture du Code de justice administrative’ (2000) Revue frangaise de droit
administratif 929; S Deygas, ‘La création du Code de justice administrative’ (2000) 7 Procédures 3.
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the decision’!?* The redaction of this rule did not change in the Code, despite
a very important judgment of the Council of State, which in July 2016 decided
that this rule could apply only for a reasonable time, bearing in mind that for the
Council of State, one year was considered reasonable.!?® Thus, the article of the
Code which imposes no time limit for recipients is outdated. It must be under-
stood in the light of the 2016 judgment. The question is: why was the Code not
modified by the government? Why does the judgment of the Council of State
prevail despite any regulatory change? Perhaps because precisely a regulatory
change is operated by an administrative act of the Prime Minister, which can
be contested before the administrative judge, that is, for Prime Ministers’ acts,
the Council of State. Even if the new rule is justified by the principle of legal
certainty, which is an important non-codified underpinning of administrative
action, and even if a regulatory act of the Prime Minister can be considered as
legal by the administrative judge, it is easier not to change the Code.

IV. Summary and Conclusion

In this context, there is no major difference between codified and uncodified
general administrative law. There is no difference for the administrative judge,
who interprets all administrative rules as he thinks necessary. The difference is
for the administrative authorities and for citizens who should have some clear and
reliable rules when codified.

The clearness of codes comes from the sequencing of norms: all general prin-
ciples — when they exist — and specific rules conform to a precise and mostly
complete schedule. This means that, without prior consolidation, most of the time,
codification is not effective, but, conversely, codification does not prevent reform.

In addition, when rules result from EU law (as for public contracts)!?” or are
involved in new areas (for example, sustainability),!?8 it is easier to codify them.
No doubt the influence of the Council of State is less significant in those areas than
for defining principles of administrative action. In the future, perhaps codification
may be of interest to some specific areas of administrative action.

125 Article R. 421-5, Administrative Justice Code: ‘Les délais de recours contre une décision adminis-
trative ne sont opposables qu’a la condition d’avoir été mentionnés, ainsi que les voies de recours, dans
la notification de la décision’

126 CE, ass, 13 July 2016, Czabaj, Rec CE 340, concl O Henrard.

127Code de la commande publique (Public Procurement Code) about procurement contracts and
concessions — see above, n 65.

128 Code de lenvironnement (Environmental Code): Ordinance n® 2000-914, 18 September 2000, and
Decree n° 2005-935, 2 August 2005.
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In conclusion, in a country which imagines that it is the birthplace of codifi-
cation,'? the codification of administrative law can be improved. It is necessary
to remember the following sentence by Portalis, one of the writers of the Civil

Code in the Napoleonic period (1804): ‘laws are made for humans, not humans

for laws 130

129M Guyomar (n 111) 1271: ‘La codification est une des caractéristiques du génie juridique francais’
(Codification is one of the characteristics of French legal genius).

1307-E M Portalis, Discours préliminaire sur le projet de Code civil présenté le ler pluvidse an IX par la
Commission nommée par le gouvernement consulaire, in Discours, rapports et travaux inédits sur le Code
civil publiés par le Vicomte de Portalis (1844) 5: ‘les lois sont faites pour les hommes, et non les hommes
pour les lois’
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Codification of Administrative Law in
Germany and the European Union

MARKUS HEINTZEN

This chapter addresses the question of the codification in general administrative
law by two different legal systems: the federal legal system of the Federal Republic
of Germany and the legal system of the European Union (EU). As with all the
chapters in this volume, the basis for this is a questionnaire, which distinguishes
five main thematic components of general administrative law for compara-
tive purposes and requests that these five main components be assigned to legal
sources, in particular constitutional and statutory law, but also case law.

Because there is no special relationship between German and European admin-
istrative law, both areas are separated. German administrative law is examined first.
EU law follows because it was only created on the basis of the law of the Member
States, including Germany, from the outset and because the legal power of the
EU for codification is limited due to the principle of conferral (Article 5(1) of the
Treaty on European Union (TEU))! and the procedural autonomy of the Member
States (Article 291(1) of the Treaty on the Functioning of the European Union
(TFEU)).2 The codification process in Germany was and is not inspired by Europe.
German general administrative law had already found its present form before the
legislative activity of the EU had reached the volume necessary for a codification
claim in the early 1990s. Despite the fact that Germany is open to EU law and to
integration,’ there is a fear that important institutions of general administrative
law in Germany, namely subjective public rights,* will be questioned by Europe.

! Consolidated Version of the Treaty on European Union [2012] O] C326/13.

2 Consolidated Version of the Treaty on the Functioning of the European Union [2012] O] C326/47.

3However, on EU law and the European Court of Justice, see BVerfG, judgment 5 May 2020,
2 BvR 859/15, paras 102 ff, 116 ff, BVerfGE 154, 17, esp 94 (an English translation is available on the
website of the court — https://www.bundesverfassungsgericht.de/e/rs20200505_2bvr085915en.html —
where the court, in the context of an ultra vires review, criticises the European Court of Justice (quite
understandably) due to its argumentation being ‘simply no longer comprehensible. On the considera-
tion of the guarantees of the European Convention of Human Rights and the decisions of the European
Court of Human Rights in German law, still fundamental BVerfGE 111, 307 (317 ff, Gorgolii).

*See below, section ILA.
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I. Administrative Law in Germany
A. Definitions and Delimitations of Administrative Law

i. Administration and General Administrative Law

The first question to be answered is: what is meant by administrative law? This
question catches a German scholar of administrative law on the wrong foot,
because in Germany the first question that is usually asked in textbooks is: what
is meant by administration? The answer is: administration is something complex,
which cannot be defined, but only circumscribed,” whereby this circumscription
involves considerable references to private law. Very common are negative defini-
tions in the sense of administration being the activity and organisation of the state,
which are not legislation, government, military and jurisdiction.®

On the question of what administration describes in a positive sense, there
is a wide range of definitions’ and paraphrases, some more blurry than others,
which can be found in the textbooks on general administrative law, of which there
are about 15 that have been published since 2010 in Germany.® The following are
viewed as essential features: the enforcement of public law in individual cases
and the social shaping in the context of the law, especially by subordinate public
authorities. It is common to divide them into intervention or regulatory admin-
istration, service administration, infrastructure administration and ensuring the
provision of private services.

Against this backdrop, administrative law has been well established as a subfield
with its own identity and yet clear internal structures since the end of the so-called
‘Policey- und Staatswissenschaft’ in the nineteenth century. ‘Policeywissenschaft’
stands for expediency in an authoritarian sense and ‘Staatswissenschaft’ stands
for an empirical description of state activity, which perhaps identifies particu-
lar branches of administration, but does not provide any legal systematisation.

°E Forsthoff, Lehrbuch des Verwaltungsrechts, vol 1, Allgemeiner Teil, 10th edn (Munich, CH Beck,
1973) p 1.

6 The situation is similar in Austria; see in this book K Lachmayer, ‘Codification of Administrative
Law in Austria, sections II.A.ii and II.A.iii.

7 A well-known attempt at defining the term is given in HJ Wolff and O Bachof, Verwaltungsrecht,
vol 1, 9th edn (Munich, CH Beck, 1974) s 2 III: ‘Public administration in the material sense is hence the
manifold, conditional or only purpose-built, thus insofar heteronomous, only partly planning, partici-
patingly decisively executing and creating fulfilment of matters of the community and its members as
such by the therefore appointed trustees of the community’

8See H Maurer and C Waldhoff, Allgemeines Verwaltungsrecht, 20th edn (Munich, CH Beck, 2020)
p xxxvii. In 2014 even a jubilee publication with the title Allgemeines Verwaltungsrecht (ie, general
administrative law) appeared in honour of Professor Ulrich Battis. Arguably, the first textbook with the
title Allgemeines Verwaltungsrecht was written by the Austrian Adolf Merkl and published in 1927. See
further C Kremer (ed), Die Verwaltungsrechtswissenschaft in der friihen Bundesrepublik (1949-1977)
(Tibingen, Mohr Siebeck, 2017). H Maurer and C Waldhoff do not list books from Austria and
Switzerland, which can be added to the total of 15; eg, U Hafelin, G Miiller and F Uhlmann, Allgemeines
Verwaltungsrecht, 8th edn (Zurich, Dike, 2020).
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Administrative law covers the lawfulness of the administration, priority and reser-
vation of the law, and the rule of state.

In the Roman law tradition, the German legal system is characterised by the
dualism of private and public law. In public law, a further distinction is made
between state law, which at its core is constitutional law, and administrative law.
‘State law’ is typically German; it is difficult to find a good translation making clear
the (small) difference between constitutional and state law, which is continued in
the different terms ‘constitutional court’ and ‘state court. In administrative law, the
classification of a general part, in contrast to special administrative law (with its
specialist disciplines), has become commonplace.

The indefinability of administration and the established status of general
administrative law are not contradictory; rather, they complement each other.
General administrative law has a coordinating and regulatory function, which
is intended to make it easier for the practitioner of law to find his way around
the complex, confusing world of special administrative law, which is not free of
contingency and coincidence.

ii. Historical Development

This development was not started by a legislator, and certainly not a legislator of
a centralised state. At the beginning there was the case law of individual adminis-
trative courts, first in Baden (1863) and especially in Prussia, Bavaria and Saxony,
and also textbooks written by university professors. It should be pointed out, for
example, that the principle of proportionality, with its sub-elements of suitabil-
ity, necessity and adequacy, owes its establishment to the case law of the Prussian
Higher Administrative Court;’ the Federal Constitutional Court was able to build
on this when it adopted this principle in its jurisdiction on fundamental rights in
the 1950s.

Regarding the textbooks, two should be emphasised: the Institutionen des
deutschen Verwaltungsrechts (Institutions of German Administrative Law) by Fritz
Fleiner (1st edn 1911, 8th edn 1928) and German Administrative Law (Deutsches
Verwaltungsrecht) by Otto Mayer (1st edn 1895/96, 3rd edn 1924). The title
‘Institutions’ was chosen by Fleiner in conscious connection with the ‘institu-
tiones’ of Roman law (Gaius and Justinian). Mayer’s textbook was written during
his time as a professor at the University of Strasbourg; this city belonged to the
German Reich from 1871 to 1918 and this university acted as a bridge between
France and Germany, for which Mayer is a very good example. Fleiner was also a
crossing borders; having grown up academically in Zurich, he was a professor in
Germany from 1906 to 1915 and then continued his work in Switzerland.!°

°See B Remmert, Verfassungs- und verwaltungsrechtsgeschichtliche Grundlagen des Ubermafiverbots
(Heidelberg, CF Miiller, 1995).

YWith regard to Fleiner, cf the Swiss chapter in this book: F Uhlmann, ‘Codification of
Administrative Law in Switzerland; section LA.
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The sequence of court decisions, textbooks and laws raises the general ques-
tion of what is meant by codification. The archetype of a codification, the Corpus
Juris Civilis of the East Roman Emperor Justinian (created 528-34 CE), includes
all these elements.!! Here, it can only be pointed towards the difference between a
codex and a codification as well as towards the existence of codification research,!?
which mainly deals with traditional codes of civil and criminal law. In princi-
ple, a distinction can be made between the most complete possible summary of
already-existing law, which is intended to change little or nothing about this law,
but only to present it more clearly, and the reorganisation of a larger area of law,
which is committed to conceptual and substantive guiding principles. In order to
be suitable for codification, an area of law must have its own identity, a minimum
volume that is admittedly hardly quantifiable and potential for abstraction. The
latter applies to general administrative law per definitionem. It and its main areas
are also sufficiently complex.

iii. The Threefold Division of Contemporary General Administrative
Law in Germany

Coming back to Germany and to general administrative law: to be precise, there
are three general sections of administrative law in Germany today. In addition
to the general section of administrative law in itself, there is general tax law
and general social security law. Accordingly, there are three general procedural
laws concerning the magisterial procedure (the Verwaltungsverfahrensgesetz
(Administrative Procedure Act, VWVIG of 1977),!3 the Abgabenordnung (Fiscal
Code, AO)" and the Sozialgesetzbuch Teil X (Tenth Book of the Social Security
Code, SGB X)),'> three procedural laws concerning the judicial procedure (the
Verwaltungsgerichtsordnung (Code of Administrative Court Procedure, VwGO),!®
the Finanzgerichtsordnung (Code of Fiscal Court Procedure, FGO)'” and the

1See C Méller, ‘In unam reducere consonantiam - Justinians Verhiltnis zur Uberlieferung des
romischen Rechts’ (2019) 74 Juristen-Zeitung 1084.

12From a public law perspective, see, eg, A Voflkuhle, ‘Kodifikation als Prozess’ in H Schlosser (ed),
Biirgerliches Gesetzbuch 1896-1996 (Heidelberg, Augsburger Rechtsstudien 27, 1997) 77 ft.

13 Verwaltungsverfahrensgesetz in der Fassung der Bekanntmachung vom 23. Januar 2003 (BGBI [,
102), zuletzt gedndert durch Artikel 24 Absatz 3 des Gesetzes vom 25. Juni 2021 (BGBI 1, 2154).

14 Abgabenordnung in der Fassung der Bekanntmachung vom 1. Oktober 2002 (BGBI 1, 3866; 2003
L, 61), zuletzt gedndert durch Artikel 33 des Gesetzes vom 5. Oktober 2021 (BGBI I, 4607). An English
translation of the Fiscal Code, but not the Administrative Procedure Code, is available at www.gesetze-
im-internet.de/translations, a website operated by the Federal Ministry of Justice.

15Das Zehnte Buch Sozialgesetzbuch - Sozialverwaltungsverfahren und Sozialdatenschutz - in der
Fassung der Bekanntmachung vom 18. Januar 2001 (BGBI I, 130), zuletzt geandert durch Artikel 45 des
Gesetzes vom 20. August 2021 (BGBI I, 3932).

16 Verwaltungsgerichtsordnung in der Fassung der Bekanntmachung vom 19. Mirz 1991 (BGBI I,
686), zuletzt gedandert durch Artikel 2 des Gesetzes vom 8. Oktober 2021 (BGBI 1, 4650).

'7 Finanzgerichtsordnung in der Fassung der Bekanntmachung vom 28. Marz 2001 (BGBI I, 442,
2262520021, 679), zuletzt gedndert durch Artikel 19 des Gesetzes vom 5. Oktober 2021 (BGBI 1, 4607).
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Sozialgerichtsgesetz (Social Court Act, SGG))'® and three jurisdictions with three
supreme federal courts at their apex (the Bundesverwaltungsgericht (Federal
Administrative Court, BVerwG, located in Leipzig), the Bundessozialgericht BSG
(Federal Social Court, located in Kassel) and the Bundesfinanzhof BFH (Federal
Fiscal Court, located in Munich)).

The oldest of these is the fiscal jurisdiction; the Reichsfinanzhof (Fiscal Court
of the German Reich) was created in 1918, in line with the general upturn of tax
law after the First World War and the enormous financial needs of the state. The
Federal Social Court and the Federal Administrative Court were created in the
early days of the Federal Republic of Germany in 1953. Before 1933 - ie, before
the Nazi regime - legal protection was granted in general administrative matters,
in accordance with the federal tradition of Germany, by the courts of the Lander, in
particular by the Prussian Higher Administrative Court in Berlin and the Bavarian
Administrative Court in Munich. These traditions still linger subliminally. In the
southern German Lander, the administrative courts of second instance are not
called Oberverwaltungsgerichte (which would be in keeping with Prussian tradi-
tion), but Verwaltungsgerichtshofe (section 184 VwGO).

In social security law, legal protection was provided not by the courts, but by
administrative authorities, in particular by the Reichsversicherungsamt (Insurance
Office of the German Reich). This distinction between administrative authori-
ties and courts is similar to the distinction between courts and tribunals in the
Anglo-American world. Social law has now been codified in the Social Code for
social policy reasons. The Social Code comprises 12 books, three of which contain
general social administration law, a total of about 2,400 sections, but according to
section 68 no 1 SGB I'? still not all of the social security law; for example, the law of
educational support for students or the social security court system are excluded.
Currently, a new book of the social code has been discussed, which is supposed
to aggregate the social right of compensation. This book would be the thirteenth
book, but the number 13 bodes mischief. Therefore - and this is not a joke?® -
the German legislature is considering skipping 13 and putting into effect the
SGB XIV?! after the SGB XII1.22

Comparable codification efforts in environmental law have failed.?? The subject
matter has proven to be too complex — EU law, federal law, state law, parliamentary

18 Sozialgerichtsgesetz in der Fassung der Bekanntmachung vom 23. September 1975 (BGBI I, 2535),
zuletzt gedndert durch Artikel 13 des Gesetzes vom 5. Oktober 2021 (BGBI I, 4607).

1 Das Erste Buch Sozialgesetzbuch - Allgemeiner Teil - (Artikel I des Gesetzes vom 11. Dezember 1975,
BGBI I, 3015), zuletzt gedndert durch Artikel 32 des Gesetzes vom 20. August 2021 (BGBI I, 3932).

20The 14th Book of the Social Code came into force at the end of 2019: Law of 12 December 2019
(BGBI T, 2652).

2 Sozialgesetzbuch Vierzehntes Buch - Soziale Entschidigung — vom 12. Dezember 2019 (BGBL I,
2652), zuletzt geandert durch Artikel 49 des Gesetzes vom 20. August 2021 (BGBI I, 3932).

22Das Zwélfte Buch Sozialgesetzbuch - Sozialhilfe - (Artikel 1 des Gesetzes vom 27. Dezember 2003,
BGBI I, 3022, 3023), zuletzt gedndert durch Artikel 3 des Gesetzes vom 23. Mai 2022 (BGBI I, 760).

23M Kloepfer, Umweltrecht, 4th edn (Munich, CH Beck, 2016) paras 152 ff, with a reference to
European framework directives at the end.
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laws, ordinances and technical regulations — and, furthermore, the enormous need
for change is in tension with the fact that codifications are created for consistency.

Of these three pillars, the tax law pillar is the oldest. However, in the 1970s
it came under the influence of general administrative law to such an extent that
the AO was revised in 1977 and adapted to the VWVIG. As a result, differences
remained modest — sometimes differences in detail, which can be surprising, such
as the correction of obvious mistakes.?* In recent times there have been opposing
trends. Especially in terms of dealing with the phenomenon of the digitisation of
administration, social security and tax law have been more innovative.

While legislation, including procedural legislation, is federal legislation in
social security and tax law, the federal structure of the Federal Republic of Germany
is clearly noticeable in general administrative law. In accordance with Article 83
of the Grundgesetz (German Constitution, GG)?° the Linder shall execute federal
laws in their own right. Even though legislation is predominantly a matter for the
federal government under Germany’s federal separation of powers, its administra-
tion is primarily a matter for the Lander and the municipalities which are part of
the Lander.

It follows that in addition to the federal Administrative Procedure Act, there
are also corresponding laws of the Liander; in part, these laws are literally in accord-
ance with federal law and some of them contain dynamic references to the federal
law. In addition, it should be noted that there is an exception - that appeals to the
Federal Administrative Court can be based on a provision of the administrative
procedure Act of a Land, insofar as this provision corresponds to the wording of
the Federal Administrative Procedure Act (section 137 subsection 1 no 2 VwGO);
otherwise state law is not revisable, ie, it is not subject to the cognition of the
BVerwG.

Moreover, due to the federal distribution of legislative competences in
Germany, a comprehensive codification of general administrative law is practi-
cally impossible. This applies especially to administrative organisation and public
service law.

Consequently, it is also difficult in some areas of administrative law to achieve
a uniform solution at the federal level, because the Lander have a right of approval
in the Federal Council (Bundesrat) and can block federal legislation. A good
example of this is the state liability law. Its main pillar is section 839 BGB (Civil
Law Code),?® which stipulates a personal liability of civil servants, which is then

24See A Musil, ‘Die Berichtigung von Verwaltungsakten wegen offenbarer Unrichtigkeiten’ (2001)
Die Offentliche Verwaltung 947.

% Grundgesetz fir die Bundesrepublik Deutschland in der im Bundesgesetzblatt Teil III,
Gliederungsnummer 100-1, veroffentlichten bereinigten Fassung, zuletzt gedndert durch Artikel 1 u. 2
Satz 2 des Gesetzes vom 29. September 2020 (BGBI I, 2048).

2 Biirgerliches Gesetzbuch in der Fassung der Bekanntmachung vom 2. Januar 2002 (BGBI I, 42,
2909; 2003 I, 738), zuletzt gedndert durch Artikel 2 des Gesetzes vom 21. Dezember 2021 (BGBI I,
5252).
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transferred to the state by Article 34 GG. In addition - and unusually for a civil law
country - there exists quite of lot of case law, especially from the Federal Court of
Justice. The attempt in October 1982 to establish a federal regulation for the first
time failed before the Federal Constitutional Court because of a lack of legislative
competence on the part of the federation. Twelve years later, the federation was
given this competence by constitutional amendment, but with the proviso that
a corresponding federal law requires the approval of the Federal Council. This
legislative competence has now been lying dormant for 25 years and is expected to
remain dormant, because the Lander, with which most of the administrative activ-
ity and therefore a much greater liability risk lies, fear that the federal government
wants to leave their track with the citizens and voters through generous liability
rules at the expense of the Lander.

B. Legal Sources of General Administrative Law

The main task of this chapter is to assign the most important thematic building
blocks of general administrative law, on the one hand, to the various sources of
law, on the other hand.

According to the questionnaire on which this chapter is based, the main
building blocks should be: principles of action, forms of action, administrative
organisation and administrative protection. This list seems very familiar to a
German observer, as it contains the main bullet points of German administrative
law textbooks. It could certainly be refined and configured slightly differently, but
hardly supplemented. Important refinements which may be mentioned and that
go beyond the keywords already mentioned are:

- concerning the principles: commitment to the constitution and
constitutionalisation;

- concerning the principles of protection: the doctrine of subjective public rights;

- concerning the forms of action: the consequences of errors and, in addition to
contracts, obligations in general; and

- concerning protection: the state liability law.

In Germany the point of discretion would be subsumed under principles and
split up into discretion regarding legal consequences, and discretion regarding
undetermined legal terms and planning considerations. Furthermore, since it is
the subject of the most important law in general administrative law, the proce-
dure would be an independent main point. Furthermore, procedural law not only
serves to protect the citizen, but also establishes duties and obligations for them in
the interests of an objectively correct and legal administrative decision. This argues
in favour of making it an independent fifth point.

From the German point of view, a conceivable addition would be the right
of public property and facilities and their use by the general public. Conversely,
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public service law, tax and duties law?” and procurement (public contracts, expro-
priations) are regarded as matters of special administrative law.

i. Principles of Action

German administrative law is oriented towards principles. The main principles
are: the lawfulness of the administration, the prohibition of arbitrary action, the
requirement of a fair trial, the definiteness, clarity and publicity of norms and
individual decisions, the protection of legitimate expectations, the proportion-
ality principle, the right to be heard and effective legal protection.?® Not all of
these principles are explicitly enshrined in the Constitution. However, this does
not prevent German administrative lawyers from assigning them constitutional
status. In the absence of explicit regulation, they are understood as part of the
principle of rule of law,* which, in addition to the democratic, social and federal
state principles, is a fundamental norm of the German legal order, which even
constitution-changing law must not infringe; only a modification for a special
situation according to its nature for evidently appropriate reasons is admissible.*
The ‘Rechtsstaatsprinzip’ (principle of the rule of law) is the guiding principle,
similar to the ‘Rechtsgleichheit’ (principle of legal equality) that served as basis
for further rights in Switzerland before the Constitution of 1999. Other princi-
ples (such as protection of legitimate expectations or proportionality) are deduced
from it. This does not change the fact that the principle of the rule of law is only
casually mentioned in the GG (Article 23, paragraph 1, sentence 1 and Article 28,
paragraph 1, sentence 1, but not Article 20, the basic provision) and that the protec-
tion of legitimate expectations and proportionality are not explicitly mentioned at
all. Principle means a legal norm, not soft law — a legal norm that can be enforced
by constitutional and administrative courts. Principle also means that the legisla-
tor can allow exceptions, but these must be legally justified before the principle.

As early as 1959, the then President of the Federal Administrative Court, Fritz
Werner, qualified administrative law as concrete constitutional law.*! This formula
has often been cited, and today constitutionalisation, along with digitisation and
Europeanisation, is a megatrend of administrative law in Germany.

After these remarks on the Constitution as a legal source, a brief reference to
the legislature is given: principles evade its grasp. If section 85, sentence 1 of the

%7 Concerning tax law, see above, section L.A.

B For this listing, see HD Jarass and B Pieroth, Grundgesetz Kommentar, 16th edn (Munich,
CH Beck, 2020) art 20, paras 37 ff.

2 For a critical stance on the interpretation of the rule of law as a general clause, see P Kunig, Das
Rechtsstaatsprinzip (Tiibingen, Mohr Siebeck, 1986).

30 See, comparably worded, BVerfGE 30, 1 (24), where the Federal Constitutional Court had to deal
with the concealment of surveillance by intelligence services of written correspondence and telecom-
munications, and the consequential impossibility of judicial protection.

3I'F Werner, ‘Verwaltungsrecht als konkretisiertes Verfassungsrecht’ (1959) Deutsches
Verwaltungsblatt 527.
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German Fiscal Code states that ‘[t]he tax authorities have to set and raise the taxes
in accordance with the laws evenly, then only what is stated in the Constitution is
repeated: lawfulness and uniformity of the administration.

ii. Forms of Action

Concerning the forms of action of the administration, little is to be found in
German constitutional law. Since the forms of action concern the daily contact
of the administration with the citizen, the law adopted by the Parliament suggests
itself as a level of regulation.

The main topic of the federal Administrative Procedure Act is, in addition to
the inquisitorial principle as the guiding principle of the administrative procedure,
the administrative act as the typical form of administrative action. It is comprehen-
sively regulated in sections 35-53 of this Act (textbook definition, delimitation to
executive norm-setting, incidental provisions, form (also electronic), definiteness
and explanation, discretion, announcement, effectiveness, in particular incontest-
ability, illegality and their consequences, repeal, including protection of legitimate
expectations).

The protection of legitimate expectations in the case of the repeal of favourable
administrative acts helps to demonstrate how the legislator was able to take up the
preparatory work of the administrative courts. For a long time, it was considered
to be undisputed that an unlawful administrative act may be revoked in accord-
ance with the principle of legality of administration, even if the addressee trusts
in its existence. It was alleged that trust in illegal state action does not merit legal
protection. This has been disputed by administrative courts, evoking the princi-
ple of the rule of law. The first relevant decisions in the 1950s* were spectacular.
They restricted the possibility of withdrawing unlawful administrative acts on
the grounds of legitimate expectations. This position subsequently prevailed and
was adopted by the federal legislator in 1977 in section 48, paragraphs 2-4 of the
Administrative Procedure Act (VwWVIG).

Until the 1970s, it was disputed in Germany as to what extent the adminis-
tration was allowed to face the citizen not only as an addressee of a one-sided
regulation but also as a contractual partner. This question was answered by the
Administrative Procedure Act in a positive way, although the nine provisions that
have been made so far still leave some questions. Areas of special administrative
law, which are ‘contract-friendly, are public building law, while civil service law
and tax law are ‘contract-hostile’

Less distinct is the generalisation concerning the instruments of the plan-
ning administration. The federal building code® of 1986 is a discipline-specific

320VG Berlin, Deutsches Verwaltungsblatt 1957, 503; Bundesverwaltungsgericht, Amtliche
Entscheidungssammlung (BVerwGE) vol 5, 312, vol 8, 261, vol 9, 251.

30n the remaining legislative powers of the Linder, ruling out a regulation by the Bund,
see the so-called ‘advisory opinion on building law’ of the Federal Constitutional Court of 1954
(BVerfGE 3, 407).
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codification, which regulates the structure of the process of planning and the
balancing requirement as the central legal criterion, even regulating a requirement
of the conservation of plans, limiting the consequences of errors.3* Special plan-
ning decisions (eg, in the field of road or air traffic law, the law of energy supply or
waste management) are the topic of individual special planning laws. The general
declarations of sections 72-78 of the Administrative Procedure Act often cannot
be applied, when there are leges speciales which have precedence.

Executive legislation, which can be understood as the fourth form of admin-
istrative action in the list presented here, affects the separation of powers through
competition with parliamentary legislation and therefore has to be constitution-
ally regulated. A distinction must be made between legislative decrees, statutes
and administrative regulations. The GG and the Constitutions of the Lander agree
that decrees - ie, provisions of the ministerial administration that are concretions
of parliamentary laws — require parliamentary authorisation, which is sufficiently
definite in terms of its content, purpose and extent. Materially, the same applies
to statutes issued by the executive, that is to say regulations issued by independ-
ent administrative bodies executing their right to self-government. Administrative
regulations - ie, executive instructions and guidelines to the subordinate author-
ities on how to interpret laws or how to exercise their discretion dutifully and
evenly - are to be distinguished from decrees and statutes by the executive. They
are autonomous laws of the administration, which in principle only deploy legal
effects within the administration. A fourth form of executive regulations can be
mentioned here; these are technical regulations prepared by the administration,
often in cooperation with experts or other private partners.

‘Sanction in the general sense of inflicting a disadvantage with the aim of enforcing
the law is not a specific form of action in German administrative law. Here, a
distinction is made between enforcement as a preventive measure aimed at bend-
ing the will and punishment as a repressive measure, which does not exclude using
detention as an alternative means of enforcement.> Administrative enforcement
is regulated in federal and state administrative enforcement laws, which are added
to the administrative procedure laws as part of general administrative law. In prin-
ciple, the authority that issued the administrative act to be enforced is responsible
for its enforcement. Coercive measures are normally qualified as administrative
acts to which the general rules apply (with exceptions — for example, no suspensive
effect of remedies and no prior legal hearing if this would jeopardise the success of
the measure). There are further laws for the application of direct coercion, which
is due to the explosive nature of these means under the rule of law.

34Gections 1 VI/VIIL, 2-4c, 214-16 BauGB. See further J Kersten, ‘Baurecht’ in F Schoch (ed),
Besonderes Verwaltungsrecht (Munich, CH Beck, 2018) ch 3, paras 5 ff.

330n this, see C Waldhoff, ‘Vollstreckung und Sanktionen’ in W Hoffmann-Riem, E Schmidt-Af8mann
and A Vof3kuhle (eds), Grundlagen des Verwaltungsrechts, vol 3, 2nd edn (Munich, CH Beck, 2013)
s 46, paras 104 ff on the administrative enforcement; see also paras 192 ff on sanctions and paras 213 ff
on the reshaping through EU law. The postdoctoral thesis by C Waldhoff on this topic has not yet been
published.
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In the case of repressive measures, a distinction must be made between crimi-
nal penalties, administrative offences, and disciplinary and professional law.
Criminal penalties contain a socio-ethical expression of condemnation and may
only be imposed by the courts. There are links between criminal law and special
administrative law (keyword: administrative accessoriness of environmental
criminal law). Administrative offences are legal violations of minor importance,
but they justify a reminder of duties, which is usually issued in the form of a fine
notice, ie, an administrative act. Judicial protection against this is governed by
the Administrative Offences Act; the ordinary courts, which are also responsible
for criminal cases, are competent in this matter, not the administrative courts.
The distinction between ‘criminal’ criminal law and administrative offence law is
difficult, challenging and in a constant state of change, particularly as a result of
so-called decriminalisation. Disciplinary law is concerned with breaches of duty
by civil servants, judges and soldiers, while the law of professional conduct is
concerned with breaches of obligations by members of the independent profes-
sions such as doctors or lawyers. The responsibility for the latter lies with the
organisations under the public law of these professions.

iii. Administrative Procedure

For the reasons given above, procedure is here considered as a separate point
and detached from protection. Procedure, unlike the right to good administra-
tion within the meaning of Article 41 of the European Charter of Fundamental
Rights,*® not only includes the protection of the citizen, but also his duties and
obligations of cooperation. This is briefly touched upon using the example of tax
law, for two reasons. First, in tax law, the taxpayer’s duties of cooperation are partic-
ularly distinct, because without the cooperation of the taxpayer, the tax authorities
are hardly able to ascertain the tax bases. If a taxpayer does not fulfil this obliga-
tion to cooperate, the tax authorities may, under the laws of all Western states,
estimate the tax bases and have the power to prevent the estimation from being
too low by using security surcharges. Second, in tax law, there is a new type of non-
legal rules for administrative action, something outside the usual legal sources:
computer programs, algorithms and artificial intelligence. Section 88, paragraph 5
of the Fiscal Code should be cited here, which deals with the review of the docu-
ments submitted by the taxpayer using officially prescribed data sets. It states that:

Revenue authorities may use automated systems (risk management systems) to gauge
whether further investigations and reviews are necessary [sentence 1] ... At a mini-
mum, risk management systems must ensure that: 1. a sufficient number of cases are
selected, on the basis of random selection, for comprehensive review by officials, 2.
officials review those cases sorted out as requiring review, 3. officials are able to select
cases for comprehensive review, 4. regular reviews are conducted to determine whether

3 Charter of Fundamental Rights of the European Union [2012] O] C326/391.
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risk management systems are fulfilling their objectives. The details of risk manage-
ment systems must not be made public if doing so could jeopardise the consistency and
lawfulness of taxation [sentences 3 and 4].

This regulation has been valid since 1 January 2017. In this respect, Germany is
following the practice of other EU Member States, which was pioneered by the
Netherlands.

There is nothing surprising in German law about the procedural rights of the
citizen or, more technically speaking, of the parties involved in the administrative
procedure. The Administrative Procedures Act cited above guarantees the follow-
ing rights:

- a right to electronic communication (section 3a), which can, however, also
turn into an obligation to use electronic communication;

- aright to a procedure that is in principle non-formal, simple, expeditious and
expedient (section 10);

- a right to assistance or representation by an authorised representative or
counsel (section 14);

- a right to be heard on the relevant facts before an onerous administrative
decision is taken (section 28, including the exceptions in paragraphs 2 and 3);

- aright to inspection of files (section 29);
- aright to confidentiality of personal data (section 30);

- aright to a statement of reasons for the administrative decision (section 39).

The legal provisions listed here are concretisations of the constitutional principle
of the rule of law.*” The legislature may therefore formulate and restrict them, but
not abolish them.

iv. Administrative Organisation

In Germany, administrative organisation law is ‘constitutional law’ to a surprising
extent. Both the GG (Articles 83-91 and 91a-91e) and the constitutions of the
Linder (regarding Berlin: Articles 66-77 of the Constitution of Berlin)3® contain
sections on the administration, mainly dealing with questions of administrative
organisation. Constitutionally prescribed or permitted are as follows:

- 'The distinction between federal administration and administration by the
Lénder, the general prohibition of a mixed administration by the Federation
and the Linder, and the admissibility of administrative cooperation between
the Lander.

%0n the theoretical distinction between rules and principles in the German-language area,
see especially R Alexy, Theorie der Grundrechte (Suhrkamp, Berlin, 1984).

38 Verfassung von Berlin vom 23. November 1995 (GVBI 1995, 779), zuletzt geéindert durch Gesetz
vom 17.05.2021 (GVBI 502).
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- The distinction between direct and indirect public administration. Adminis-
tration by the federation or a Land is direct; legal entities are the Federation
or the Lander; and the acting body is assigned to one of these legal entities.
Administration by an independent legal entity under public law, which is
subject to legal supervision by the Federation or the Lander only, is indirect.
Among these independent legal entities under public law, the municipalities,
towns and districts are particularly noteworthy. In all constitutions one finds
guarantees of municipal self-government, as well as in the GG, the German
Federal Constitution, which is surprising because the municipalities in
Germany are not considered to be a third level of the state, but part of the
Léander.

- The division of the (direct) administration according to the ‘department prin-
ciple, whereby only the existence of a few ministries, especially the Ministry
of Finance and, at the federal level, the Foreign Office and the Ministry of
Defence, are constitutionally prescribed.

- The structure of the direct administration, which is divided into the supreme,
upper, middle and lower authorities. Supreme authorities are typically minis-
tries, ie, the political level of the administration. Lower authorities are the
working level of the administration, which are often municipal, but also
directly public authorities. Middle authorities are connecting links between the
political and working levels, which have supervisory and coordinative func-
tions, like the government presidiums as mid-level authorities with essentially
comprehensive competence in the Liander. Upper authorities are responsible
for specialised administrative tasks that can be carried out centrally with-
out further administrative substructures — for example, the Federal Central
Tax Office, which is responsible for administrative cooperation with foreign
countries.*

- The specification of three types of indirect public administration: bodies
organised on a membership basis, function-oriented institutions (Anstalten)
and foundations managing assets, such as the Prussian Cultural Heritage
Foundation.

- The distinction between mere legal supervision (concerning the indirect
public administration and the relationship of the federation to the coun-
tries) and technical supervision (within the direct public administration)
(Fachaufsicht).

- The need for justification of independent, non-instruction-dependent admin-
istrative bodies in the face of the principle of democracy.

% Higher authorities, a traditional type of authority in Germany, and agencies, a new type of authority
at European level, are similar. Independently of this, changes in the concepts of higher and intermediate
authorities should be considered; however, this is a German issue.
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- An institutional constitutional requirement of the specific enactment of a
statute for the creation of new authorities and for fundamental changes in the
structure of the authorities.

In order to give an impression of how specifically questions of the administrative
organisation are constitutionally regulated in Germany, Article 90, paragraph 2
GG, amended in July 2017, may be quoted:

The administration of the federal motorways shall be a matter for the federal admin-
istrative authorities. The Federation may make use of a company under private law to
discharge its responsibilities. This company shall be in the inalienable ownership of
the Federation. Third parties shall have no direct or indirect holding in the company
and its subsidiaries. Third parties shall have no holdings in the framework of public-
private partnerships in road networks comprising the entire federal motorway network
or the entire network of other federal trunk roads in a Land or significant parts of these
networks. Details shall be regulated by a federal law’

If, following the hierarchy of the legal system, one steps from the constitutional to
the level of subconstitutional laws, one will find only a few statements concerning
general administrative law at the federal level. For good reasons of federal sepa-
ration of powers, the federal legislator is denied full access to the administrative
organisation, especially to the municipal administration. There are exceptions for
parts of the administration, such as the Financial Administration Act, includ-
ing administrative regulations concretising this law, such as the principles of the
reorganisation of the tax offices and the reorganisation of the taxation procedure,
which unitarily regulate the organisational and working structures of the tax offices
(which are authorities of the Linder).*? A different situation is to be found in the
Léander. Here, the legislature has complete access on the authorities (including the
municipal authorities), which can assume the proportions of a codification. Most
Lander have general administrative organisation laws. Regarding Berlin, which,
as a city state, has a special role, the Allgemeines Zustidndigkeitsgesetz (General
Competence Act)*! can be mentioned.*> The model for this is the General
Administrative Law of the State of Schleswig-Holstein of April 1967, which aims
to codify the organisational and procedural law of the administration and thus is
also a testament to the innovative strength of federal systems; this law was a sign-
post for the Federal Administrative Procedure Act, which came into force 10 years

40¢f K von Lewinski, ‘Kodifikation des Verwaltungsorganisationsrechts’ in C Franzius, S Lejeune,
K von Lewinski, K Meferschmidt, G Michael, M Rossi, T Schilling and P Wysk (eds), Beharren.
Bewegen. Festschrift fiir Michael Kloepfer zum 70. Geburtstag (Berlin, Duncker & Humblot, 2013)
793 (805 f). A draft of such a codification can be found in R Loeser, Das Bundes-Organisationsgesetz
(Baden-Baden, Nomos, 1988).

41Gesetz tiber die Zustindigkeiten in der Allgemeinen Berliner Verwaltung (Allgemeines
Zustandigkeitsgesetz — AZG) in der Fassung vom 22. Juli 1996 (GVBI 1996, 302, 472), zuletzt gedndert
durch Gesetz vom 12.05.2022 (GVBI 191).

“2n the announcement of 22 July 1996, Gesetz- und Verordnungsblatt Berlin 1996, 302 ff.
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later. Containing about 340 regulations, it comes closest to what one imagines to
be a codification of general administrative law in Germany.*?

After constitution and subconstitutional law, a third and obvious level of regu-
lation for matters of administrative organisation is administrative provisions, as a
consequence of the so-called organisational power of the government. Individual
examples of such regulations, which exist at the national level and the Lander level,
are omitted here.

v. Administrative Protection

According to Article 92, 1st half-sentence GG, the judicial power is entrusted to
the judges. Administrative control in the broader sense continues to take place as
self-regulation by the administration and by the public.**

Legal protection against public authority is a fundamental right in Germany,
for the enforcement of which the constitutional complaint to the Federal
Constitutional Court is available in most cases. Article 19, paragraph 4 GG states:
‘Should any person’s rights be violated by public authority, he may have recourse
to the courts. If no other jurisdiction has been established, recourse shall be to
the ordinary courts’ This regulation was celebrated in 1949 as the ‘capstone in the
vault of the rule of law’*> It corresponds to a general clause of the administrative
courts, which provides legal protection in all public law disputes, regardless of the
form of the action chosen.

As a consequence, restrictions on legal protection, such as those on the suspen-
sive effect of legal remedies, must have a constitutional basis. This explains why,
for example, questions of interim legal protection in the administrative process
found their way into the fundamental right to asylum in Article 16a GG. Thus,
Article 16a, paragraph 2, sentence 3 reads as follows: ‘In the cases specified in the
first sentence of this paragraph [entry from an EU Member State or another safe
third country], measures to terminate an applicants stay may be without regard
to any legal challenge that may have been instituted against them.’ In this way,
it is intended to prevent the suspensive effect of legal remedies against meas-
ures to terminate an applicant’s stay, combined with the long duration of appeals
procedures, from leading to a de facto right of residence, which might become
increasingly established over time.

Returning from this exception to the principle of the guarantee of effective
legal protection — with suspensive effect — it should be noted that legal protec-
tion is granted against any administrative measure rather than only against

43In the announcement of 2 June 1992, Gesetz- und Verordnungsblatt Schleswig-Holstein 1992, 243.
For a summary of this law, see K von Lewinski (n 40) 793 ff.

4 See W Kahl, ‘Kontrolle: Begriff, Funktionen und Konzepte’ in W Hoffmann-Riem, E Schmidt-
Aflmann and A Voflkuhle (n 35) 459 ff.

QR Thoma, ‘Uber die Grundrechte im Grundgesetz fiir die Bundesrepublik Deutschland’ in
H Wandersleb and E Traumann (eds), Recht - Staat — Wirtschaft I1I (Dusseldorf, Schwann, 1951) 9.
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formal administrative acts, provided that there is a possibility that this measure
may infringe individual rights. The scope of individual rights is broad: freedom,
equality and personality are fully protected by fundamental rights. Legal protec-
tion is essentially granted by independent administrative courts and comprises
up to three instances. In many cases, this is preceded by preliminary proceedings
conducted within the administration, which, in addition to providing legal protec-
tion for the citizen, serves to ensure self-regulation by the administration and to
relieve the burden on the courts, and in which not only the legality but also the
reasonableness of administrative actions is examined.

From the point of view that looks at legal sources, German state liability law is
particularly interesting. Earlier in this chapter, some remarks on this were made
from a federal point of view. Now, the ‘cocktail’ of legal sources that is revealed
shall be unfolded in all its glory. It consists of a codification of civil law, one consti-
tutional article, a bold analogy by the Federal Court of Justice (ie, case law), the
failed attempt of establishing a federal law and the proclamation of customary
law. In order to make things understandable, an observer should approach this in
chronological order. In the beginning, there was the idea that the unlawful culpa-
ble behaviour of its employees, which causes damage to the citizen, does not have
to be attributed to the state; the public servant was liable just like a private person,
and the liability was therefore regulated in section 839 BGB. This was the situa-
tion in 1900, which was quickly perceived as unfair, because a public servant is a
bad debtor. The liability according to section 839 BGB was therefore transferred
to the state through constitutional articles (Article 34 GG today, which has been
the case since 1949), but it remained a fault-dependent liability based on civil tort
law. The requirement of culpability was also perceived as unfair; the Federal Court
of Justice (BGH) therefore ruled that if the state already owed compensation for
lawful expropriations, it would a fortiori be liable for unlawful damage to property,
without culpability of any kind (1952). Nearly 30 years later, the federal legislator
adopted this in a State Liability Act (1981).% However, two beats of the drum by
the Federal Constitutional Court immediately followed. In 1981, the Court stated
that, for budgetary reasons, it could not be right to base monetary claims against
the state on a fortiori conclusions and other case law;*” rather, a statutory law basis
was to be demanded (which, in the meantime, had come into existence with the
State Liability Act). However, in 1982, the Court annulled the State Liability Act
because it held that the federal government lacked the legislative competence for
the regulation of the liability of the Linder and the municipalities.*® This second
decision of the BVerfG raised the question of whether or not the former case law
of the Federal Court of Justice - liability for unlawful interference with property,
without regard to culpability — could be upheld despite the first decision of the

46 Staatshaftungsgesetz vom 26. Juni 1981 (BGBI 1, 553).
47BVerfGE 58, 300.
48 BVerfGE 61, 149.
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Federal Constitutional Court. The Federal Court of Justice stated that its construc-
tion of liability had a legal basis and was not mere case law. Although there was
no law passed by a parliament, its case law had grown to become customary law
over the previous 30 years. The situation has remained like that ever since. A law
of responsibility, as exists at the federal level in Switzerland,* currently does not
exist in Germany. A state liability law had been in place in the German Democratic
Republic (GDR) since 1969, which provided a liability without a culpability crite-
rion and sounded modern to a Western reader, but remained ineffective in the
hands of socialist legal practitioners. This changed when the GDR law continued
to be applicable after the reunification of Germany as a law of the Lander and fell
into the hands of the West German courts. These courts briefly developed a regime
of liability that was pleasingly effective from the point of view of affected citizens,
but was abolished or weakened by the legislators of the East German states. This
may suffice for now on the issue of liability. The EU law section of this chapter
will return to the subject (non-contractual liability of the EU under Article 340(2)
TFEU and Article 41(3) of the European Charter of Fundamental Rights).

The figure of an ombudsman is much less well received in Germany than in
other European countries. The approximately 5,000-page work Grundlagen des
Verwaltungsrechts (Basics of Administrative Law), edited by Hoffmann-Riem,
Schmidt-Afimann and Vofikuhle, devotes only about half a page to this topic. On
the other hand, commissioners who deal with special issues using mainly informal
means are widespread, such as data protection or women’s commissioners.

C. Codification

Codifications demand great political and legal efforts. The energies by which they
are fed are not academic in nature. It is never really about what might motivate
professors, namely perfecting the legal system. The motives are partly of a sectoral
political nature and partly of a general political nature.>

Motivated by sectoral political considerations, the project of a Social Security
Code was started in the 1970s under a social-liberal federal government and
claims to regulate all rights and obligations in social service areas by law
(section 31 SGBI). As a result, which is unusual for a codification, about one-third
of one of the books - sections 228-319 SGB VI°! (pension insurance) - consists
of special and transitional regulations. Overall, it is a socio-politically motivated
regulatory approach.

4F Uhlmann, Schweizerisches Staatshaftungsrecht (Zurich, Dike, 2017).

%0 See G-C von Unruh, ‘Kodifiziertes Verwaltungsrecht’ (1988) Neue Zeitschrift fiir Verwaltungsrecht 690.

S Das Sechste Buch Sozialgesetzbuch — Gesetzliche Rentenversicherung — in der Fassung der
Bekanntmachung vom 19. Februar 2002 (BGBL I, 754, 1404, 3384), zuletzt gedndert durch Artikel 6a
des Gesetzes vom 22. November 2021 (BGBI I, 4906).
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A generally politically motivated project in Germany was the Reichsjustizgesetze
(Judiciary Laws of the German Reich) after the unification of the state in 1867.
These laws related to civil and criminal law. Regarding public law, only the
Gewerbeordnung (Trade, Commerce and Industry Regulation Act),’> which
ensured trade freedom from 1869, will be mentioned here.

A codification of general administrative law could be assigned to the sectoral
political concern of the improvement of the rule of law. But it could also be viewed
in a general political way as an attempt by a central authority to gain influence, if
not dominance, over decentralised administrations. If this central authority is the
EU Commission, the ‘octopus of competences, it can be certain of resistance from
Germany.

In conclusion, it should be noted that in Germany, there is some codifica-
tion of general administrative law, especially the Administrative Procedure Act.
However, much is not codified, or even regulated by legislation, but by case law,
constitutional principle or customary law. Furthermore, in Germany, as far as
general administrative law is concerned, codification fatigue can be observed,
both politically and scientifically.>* More recent laws, which do not simply take
the form of a law but of a code of law, often fail to meet the expectations of a
codification.* An ever-increasing refinement of constitutional principles and the
particular emphasis of individual legal protection against administrative action
are regarded as too one-sided, however justified these concerns are. Instead, the
so-called ‘Neue Verwaltungswissenschaft’ (new science of administrative law) is
increasingly interested in the actual effects of administrative action, with interdis-
ciplinary borrowings (the control theory approach).>®

II. Administrative Law in the EU

A. The Procedural Autonomy of Member States and
Counteractive Tendencies

This section will deal with the administrative law of the EU. A contextual transition
is hardly possible, because the contrast is sharp. The idea of codification conflicts

52 Gewerbeordnung in der Fassung der Bekanntmachung vom 22. Februar 1999 (BGBI I, 202),
zuletzt gedndert durch Artikel 1 des Gesetzes vom 19. Juni 2022 (BGBI I, 918).

53 Similarly, see M Kloepfer, Verfassungsrecht I (Munich, CH Beck, 2011) s 21, para 18; O Lepsius,
‘Gesetzesstruktur im Wandel’ (2019) Juristische Schulung 14, 17. This was different 30 years ago - see,
eg, F Hufen, ‘Gesetzesgestaltung und Gesetzesanwendung im Leistungsrecht’ in Verdffentlichungen der
Vereinigung der Deutschen Staatsrechtslehrer (VVDStRL), vol 47 (Berlin, Walter de Gruyter, 1989) 142
(153 f).

4 As an example: the Lebensmittel- und Futtermittelgesetzbuch (Food and Animal Feed Code) of
1 September 2005 (LFGB) in the announcement of 3 June 2013 (BGBI I, 1426).

%5 See W Hoffmann-Riem, E Schmidt-Afmann and A Voflkuhle (eds), Grundlagen des Verwaltungsrechts,
vol 3, 2nd edn (Munich, CH Beck, 2013).
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with a guiding principle of the legislative activity of the EU, the principle of confer-
ral of powers (Article 5(1) TEU). A general administrative law of the EU does not
exist; the Union has no legislative powers in that regard.>® While, as noted above,
there are about 15 recent textbooks on German general administrative law, there
is not one German-language textbook specifically dedicated to European general
administrative law. The work Europdisches Verwaltungsrecht by the ECJ] Judge
and university professor von Danwitz comes closest;*” it was published in 2008
and has not gone into a new edition yet. In this book, a distinction between the
textbook-like and case law foundations of European administrative law, the EU’s
own administrative law, the collective administrative law, ie, the execution of EU
law (regulations and directives) by the Member States, and a cooperation law for
administrative bodies in Europe®® is made.

The textbook-like and case law foundations are suitable for ‘general admin-
istrative law’, while the EU’s own administrative law is probably too narrow as a
basis.>® However, as in the case of the more specific provisions of collective admin-
istrative law, the principle of procedural autonomy of the Member States, which
was probably first proclaimed in the Milchkontor decision of the ECJ*° and has
meanwhile been regulated in Article 291(1) TFEU, is paramount. According to
this, apart from the few cases of the EU’s own administration, the implementation
of EU law is a matter for the Member States, enforcement is governed by the law
of the Member States, and the Member States have procedural autonomy, with two
limitations: the implementation of EU law must not be worse than the implemen-
tation of the law of the Member States; and the implementation of EU law must
be effective.®!

6T von Danwitz, Europdisches Verwaltungsrecht (Heidelberg, Springer, 2008) 609 ff.

7See n 56. cf further E Schmidt-Afmann and B Schondorf-Haubold (eds), Europdischer
Verwaltungsverbund. Formen und Verfahren der Verwaltungszusammenarbeit in Europa, (Tiibingen,
Mohr Siebeck, 2005); JP Terhechte (ed), Verwaltungsrecht der Europdischen Union (Baden-Baden,
Nomos, 2011); W Kahl, ‘Dogmatik im EU-Recht’ (2019) Archiv des iffentlichen Rechts 144, 159 (193 ff);
W Kahl, ‘Die Europdisierung als Herausforderung an Systembildung und Kodifikation’ (2010) Die
Verwaltung, Supplement 10, 39 (56 f).

8 A good example for this is the structured automatic exchange of financial data between EU
tax authorities; ¢f S Schurowski, Der automatische Austausch von Finanzkonteninformationen in
Steuersachen. Eine einfachgesetzliche, verfassungsrechtliche und europarechtliche Untersuchung (Berlin,
Duncker & Humblot, 2020).

% ¢f L Hartmann, Die Kodifikation des Europdiischen Verwaltungsrechts (Tiibingen, Mohr Siebeck,
2020), who points out that 34 EU regulations establish a decentralised agency and have potential for
a standardisation in terms of legal status and organisational structure, administrative board, execu-
tive director and complaints committee (ch 9), and that the same applies to 27 EU regulations which
contain procedural and substantive rules on decisions directed at the citizens (ch 10).

Joined Cases 205-215/82 Deutsche Milchkontor GmbH and Others v Federal Republic of Germany
ECLI:EU:C:1983:233, [1983] ECR 2633.

%1On these limiting principles, see R Streinz, ‘Grundsitze des indirekten Vollzugs und der
Verfahrensautonomie’ and D-U Galetta, ‘Grundsitze der Aquivalenz und der Effektivitit, both in
W Kahl and M Ludwigs (eds), Handbuch des Verwaltungsrechts, vol 2 (CF Miiller, Heidelberg, 2021)
ss 45 and 46.
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Procedural autonomy and its two limitations, unlike general administrative
law, do not affect the relationship between the administration and the citizen, but
the relationship between the administration of the Member States and law-makers
at the EU level. The distinction between citizen-related and EU-related principles
should not be exaggerated. This can be demonstrated by the Alcan case, a cause
célébre of European administrative law from the German point of view, in which
the European Court of Justice, the German Federal Administrative Court and the
Federal Constitutional Court were involved.®? It was about a subsidy to a (as it
turned out) non-competitive German aluminium smelter, which was granted to
rescue jobs. The subsidy contradicted the state aid law of the EU; therefore, the EU
Commission demanded its repayment. This claim was difficult to convey legally in
Germany because it contradicted the requirement to protect the legitimate expec-
tations of the beneficiary when unlawful but favourable administrative acts are
repealed. Why should an achievement of the German rule of law be sacrificed
on the altar of EU subsidy law? The EU prevailed in this conflict. The Canadian
parent company of the now-insolvent German aluminium smelter had to repay the
subsidy to the German Land Rhineland-Palatinate. The repercussions for general
administrative law are as follows: national rules that the legitimate expectations in
the protection of subsidy grants are worthy of protection and that such decisions
may not subsequently be withdrawn are subject to limitations by EU law.®?

As another example of the influence of EU law on a key term of German general
administrative law, in which individual protection and EU integration policy inter-
mingle, the subjective public right may be mentioned. According to the German
legal tradition, such a subjective right can only be derived from a norm of objective
law if the creator of the norm aims at granting individual protection. In contrast to
the German concept, the European understanding goes further. Here it is enough
if a norm in fact benefits an individual. In particular, this broad understanding
has integration-political reasons, since a side effect of subjectivising norms of WU
law is that the individual is empowered to assert them before the courts, and legal
protection serves not only the interests of the individual, but also those of the EU
in terms of the respect for the law and its enforcement in the Member States.®

The EU’s powers of limitation and extension are not based on legislative
powers — which are bounded - but on jurisdictional competences that can
be exercised on the basis of indefinite, flexible provisions of primary law using
considerable effet utile and can penetrate deeply into established national admin-
istrative structures.

©2For comprehensive references, see H Maurer and C Waldhoff, Allgemeines Verwaltungsrecht,
20th edn (Munich, CH Beck, 2020) s 11, para 57.

63 Evidence of the court decisions handed down in this judicial thriller’ can be found in H Maurer
and C Waldhoft, Allgemeines Verwaltungsrecht, 20th edn (Munich, CH Beck, 2020) s 11, para 57.

64 See ] Masing, Die Mobilisierung des Biirgers fiir die Durchsetzung des Rechts (Berlin, Duncker &
Humblot, 1997).
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A third example of the same effect after the protection of legitimate expecta-
tions (Alcan) and subjective public rights are, with regard to Germany, rulings
of the European Court of Justice (ECJ]) on the question of whether Germany can
implement EU Directives into national law through administrative regulations.
Administrative regulations are a legal source of German administrative law whose
special feature is that they are only binding for the administration, not for citizens
or courts, so they do not need to be based on a parliamentary law and can be
changed flexibly.®> The latter was seen as an advantage in Germany concerning
environmental standards, such as the requirements for discharging wastewater
into bodies of water. In this regard, it was insofar as being spoken of administrative
regulations. The ECJ has objected to this legal disposition, which, for that matter,
is by no means uncontested in Germany as well.® EU Directives would have to be
transposed into generally binding national law.®”

B. Periodisation of the Development in the EU

While trying to describe the stages of this developmental process,*® one should
mention the following points: (1) the Treaty of Paris and the Treaties of Rome,
which were the contractual beginnings of the EU; (2) the case law of the EC],
which has gained a general administrative profile from the beginning of the 1980s;
(3) the contributions of jurisprudence that can be compared to Fleiner’s institu-
tions of German administrative law; (4) a concentration of the secondary law on
basic regulations and framework directives; and (5) the constitutionalisation of
primary law in 2009.

The EEC Treaty of 1958 already contained important statements on general
administrative law. Mention should be made of Articles 230, 288 and 340(2) TFEU.
The catalogue of forms of action in Article 177 of the EEC Treaty (now Article 288
TFEU) was, at a time when the European Parliament was still called the European
Assembly and had far fewer powers than it has today, a catalogue of administra-
tive forms of action. Today’s Article 340(2) TFEU assumes that there are general
principles of law in the legal systems of Member States, including the field of non-
contractual liability. The former Article 173 of the EEC Treaty (today Article 230
TFEU) contains in paragraph 2 the basic structure of a doctrine of error and fail-
ure. A provision such as section 46 of the German Administrative Procedure Act
does not fit into this regime. According to this provision, the annulment of an

% See above, section L.B.ii.

66 cf BVerfGE 78, 214 (227); 80, 257 (265).

7EC]J, 28 February 1991, ECR I-825 (867). See M Kloepfer, Umweltrecht, 4th edn (Munich, CH Beck,
2016) s 3, paras 127 ff.

% Partly it is being spoken of a ‘consolidation phase’; ¢f P Axer, B Grzeszick, W Kahl, U Mager and
E Reimer, ‘Das Europiische Verwaltungsrecht in der Konsolidierungsphase’ (2010) Die Verwaltung,
supplement 10.
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administrative act cannot be claimed for the sole reason that the Act came into
being through the infringement of regulations governing procedure, form or local
competence, where it is evident that the infringement has not influenced the deci-
sion on the matter. This is an expression of the idea prevalent in Germany, but not
in Europe, that procedural law is only serving law.

General administrative law at the EU level owes further advances in terms
of its development to case law of the ECH, such as the Milchkontor decision
of 1983. An indication of greater interventionism® by the Court is the decision in
Rewe-Zentralfinanz,”® which is seven years older and in which it dealt with compe-
tences and procedure for the assertion of citizen’s rights which accrued from the
direct effects of Community law.

A first standard work of jurisprudence on ‘European administrative law’
from the German perspective is the two-volume work of Jiirgen Schwarze, which
was published in 1988.7! This presents the substance structured according to
principles: lawfulness and freedom of choice, the principles of equality and of non-
discrimination, proportionality, the protection of legitimate expectations and the
principles of the rule of law.

While primary law, general principles of law and ECJ case law are top-down
approaches that do not require an authorisation by primary law to regulate general
administrative law,”? the concentration of EU secondary legislation is a bottom-up
approach. For some 20 years, there have been framework directives, such as the
Water Framework Directive 2000/60/EG,”® or basic regulations. Although these
regulations, insofar as they are of an administrative nature, remain special admin-
istrative law, they have a generalising effect. Here a middle level of generalisation is
reached.”* The generalisation effect has a price: exemptions. For example, the EU’s
General Data Protection Regulation contains 60 exemptions.”

The Lisbon Treaty includes further contributions to general administrative
law: the regulations on executive legislation in Articles 290 and 291 TFEU and
general administrative requirements in Article 41 of the Charter of Fundamental
Rights and Article 298 TFEU. Article 298(2) TFEU is the basis for the now

This wording is to be found in U Haltern, Europarecht, vol 2, 3rd edn (Tiibingen, Mohr Siebeck,
2017) 357 ff.

70Case 33/76 Rewe-Zentralfinanz eG and Rewe-Zentral AG v Landwirtschaftskammer fiir das
Saarland ECLI:EU:C:1976:188, [1976] ECR 1989.

71T Schwarze, Europdisches Verwaltungsrecht (Baden-Baden, Nomos, 1988), English translation:
J Schwarze, European Administrative Law (London, Sweet & Maxwell, 2006).

720n their lesser importance, see C Mollers, ‘Allgemeines Verwaltungsrecht in einer doppelt
gegliederten Rechtsordnung’ in PF Bultmann (ed), Allgemeines Verwaltungsrecht. Festschrift fiir Ulrich
Battis zum 70. Geburtstag (Munich, CH Beck, 2014) 101 (114).

73 Directive 2000/60/EC [2000] O] L327/1.

740On the middle level, see J Kersten and S-C Lenski, ‘Die Entwicklungsfunktion des Allgemeinen
Verwaltungsrechts’ (2009) Die Verwaltung 42, 501 (524 ff).

75] Kithling and J Raab, ‘Einfithrung’ in ] Kiihling and B Buchner (eds), DS-GVO, BDSG Kommentar,
2nd edn (Munich, CH Beck, 2020) paras 98 ff, especially 101; ] Taeger and B Schmidt, ‘Einfithrung’
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numerous regulatory and executive agencies of the EU.”® What is surprising about
these agencies from the perspective of German administrative organisation law is
that they have the status of legal entities. This contradicts the basic idea that legal
entities have organs and authorities, but that organs and authorities are not legal
entities, and leads to a follow-up question which can only be hinted at here: is there
a common European understanding of the concept of a legal entity under public
law?”’

The ReNEUAL’® draft of 2014 is a model for an administrative procedure law,
with an emphasis on the rights rather than the obligations of citizens. However,
beyond the circles of those directly involved and specialists, it has not received
much attention in Germany.” Nevertheless, the ReNEUAL work went on and
expanded to cover digitalisation.®

I1I. Conclusion

In Germany, the ‘codification’ of (general) administrative law is not a topic that is
currently being discussed. Administrative procedure law concerning the magiste-
rial and judicial procedures is codified; innovations caused by the development
of computer technology can be integrated into the existing general works of
regulation (eg, section 35a of the Administrative Procedure Code or section 88,
paragraph 5 and section 155, paragraph 4 of the Fiscal Code).8! A codification of

in ] Taeger and D Gabel (eds), DGSVO, BDSG Kommentar, 3rd edn (Frankfurt am Main, Deutscher
Fachverlag, 2019) paras 50 ff (especially 60).

76 Listed in: M Ruffert in C Calliess and M Ruffert (eds), EUV, AEUV Kommentar, 6th edn (Munich,
CH Beck, 2022) art 298, paras 9 and 11. See also L Hartmann (n 59). Agencies have similarities with
the German type of higher authority mentioned above in section I.B.iv.

77 See also, with further proof, M Ruffert (n 76).

78 ReNEUAL stands for Research Network on European Union Administrative Law.

7¢f www.reneuvaleu; P Craig, H Hofmann, J-S Schneider and ] Ziller (eds), ReNEUAL
Model Rules on Administrative Procedure (Oxford, Oxford University Press, 2017). From the
German-language literature, see: W Abromeit, ‘Der ReNEUAL-Musterentwurf fiir ein Européisches
Verwaltungsverfahrensrecht’ (2016) Die Offentliche Verwaltung 345; J-P Schneider, HCH Hofmann
and ] Ziller, ‘Die ReNEUAL Model Rules 2014: Ein Verwaltungsverfahrensrecht fiir Europa’ (2015)
Juristenzeitung 265; W Kahl, ‘Kodifizierung des Verwaltungsverfahrensrechts in Deutschland
und in der EU’ (2018) Juristische Schulung 1025; S Lenz, Der ReNEUAL-Musterentwurf fiir
ein Europdisches Verwaltungsverfahrensrecht in der Diskussion’ (2016) Neue Zeitschrift fiir
Verwaltungsrecht 38; B Stiier, ‘ReNEUAL-Musterentwurf fiir ein EU-Verwaltungsverfahrensrecht’
(2016) Deutsches Verwaltungsblatt 100; F Schoch ‘Einleitung’ in F Schoch and J-P Schneider (eds),
Verwaltungsverfahrensgesetz VwVfG (Munich, CH Beck, 2021) para 724. With a focus on the right to
inspect files, see J Ritter, Die Akteneinsicht im Eigenverwaltungsverfahrensrecht der Europdischen Union
(Berlin, Duncker & Humblot, 2020) 319 ff.

800n ReNEUAL 2.0, see in this book A Berger, Science Codification for the European Union - The
ReNEUAL Network: On the Limits of Legal Control of Innovation and Technology’, section IL.B.

810n the relationship between the federal Act to promote electronic government (25 July 2013,
BGBI 1, 2479) and the more general administrative procedure code, see T Siegel, ‘E-Government und
das Verwaltungsverfahrensgesetz’ (2020) Deutsches Verwaltungsblatt 552, 552 ff.
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administrative organisation law is not possible for federal reasons. Concerning the
principles, a reduction of rule-of-law exaggerations is instead indicated.

At the European level, things look different. On the one hand, federal doubts
about codification are even more serious. On the other hand, there are general
political motives here: codification is a nice term for a further shift of compe-
tences towards the EU. The fact that European codification efforts, such as the
ReNEUAL project, start with the rights of the citizen in the administrative proce-
dure, might be tactically motivated. Citizens procedural rights are standard
in many EU Member States and do not cost a lot (as opposed to state liability,
which is a codificatory ‘no-go area). It will be difficult to find severe deficien-
cies concerning the rule of law in Germany that justify European regulations with
regard to administrative procedures, with the exception of the topic of excessively
long administrative procedures. On the other hand, politically, strengthening citi-
zens' rights is always easy to sell. The Akerberg-Fransson decision of the ECJ is a
good example of this dichotomy and has been justifiably criticised by the German
Federal Constitutional Court for being a ultra vires decision.®

This leads to the final question about the sense and the value of a discussion
on a general administrative law in Europe. There are EU Member States without a
national constitution and without national regulations on the individual rights of
citizens in administrative proceedings and on their judicial enforcement. In such
situations, a scientific, comparative law discussion can provide indications for
improvements. The same applies to the legal regulation of the administrative activ-
ity of the EU itself, which is currently being developed, even if this administrative
activity must be kept within limits for reasons of competence. It is still very much
a matter of self-assurance and highlighting the differences that nevertheless exist
at a high level in relation to the rule of law. Pioneering achievements like those of
Fritz Fleiner or Otto Mayer®® are no longer possible. Points that especially struck
me when writing this chapter are the traditional nature of administrative organisa-
tion and, in jurisdictions other than Germany, a stronger emphasis on procedures
and procedural rights, which have become somewhat self-evident in Germany.

82 BVerfG, judgment 24April 2013, 1 BvR 1215/07, BVerfGE 133, 277 (316 para 91), contra ECJ, Case
C-617/10 Aklagaren v Hans Akerberg Fransson ECLI:EU:C:2013:105. On the lines of conflict between
the BVerfG and the ECJ, which the BVerfG describes using the terms ‘identity control, ‘constitutional
control’ and, in particular, fundamental rights control’ and ‘ultra vires control, see above n 3.

83See above, section L.A.ii.



7

Administrative Proceedings in Italy

ROBERTO CARANTA

I. The Definition and Delimitation of Administrative Law

Italy, and the Kingdom of Sardinia before the unification of the country (1861),
very much followed France in giving shape to the state and its organisation. This
example resulted in a highly centralised state, with a central government organised
along line ministries.! Deconcentrated local offices were hierarchically subordi-
nated to the ministries. Municipalities enjoyed limited degrees of autonomy and
their decisions were submitted to ex ante control by prefects, the deconcentrated
ministerial officials of the Ministry of the Interior.? The Consiglio di Stato, already
created in the Kingdom of Sardinia in 1831, was tasked with advising the govern-
ment on legal issues, including on last instance administrative appeals. Later in
the nineteenth century, it also assumed jurisdictional functions. Its role in shaping
Italian administrative law could hardly be overestimated.*

The French influence was already manifest in the names for high-ranking
public officials and for the corresponding offices. The names of numerous — and
the most relevant — institutions were direct translation from the French, as was the
case with both the ‘Conseil d’Etat’ and the ‘préfets. Even the officials heading the
deconcentrated offices of the Ministry of Finance had their titles translated from
the all-powerful ‘intendants des finances’ of the Ancien Régime. One exception was
the ‘province’ (provinces), as the functional equivalent of the ‘départements, for
which a name recalling Roman glories was preferred.

'A Sandulli and G Vesperini ‘Lorganizzazione dello Stato unitario’ (2011) Rivista Trimestrale
di Diritto Pubblico 47, 47 ff; see also G Iudica, Cunificazione attraverso lorganizzazione' and
AM Chiariello, ‘Torganizzazione centrale dello stato e il modello ministeriale’ both in R Cavallo Perin,
A Police and F Saitta (eds), Lorganizzazione delle pubbliche amministrazione tra Stato nazionale e
integrazione europea (Florence, Firenze University Press, 2016) 107 ff and 223 ff respectively.

2 G Griiner, ‘1l prefetto e lorganizzazione amministrativa periferica dello Stato’ in R Cavallo Perin,
A Police and F Saitta (n 1) 343 f.

3GS Pene Vidari, ‘Il Consiglio di Stato Albertino: istituzione e realizzazione' in Atti del convegno
celebrativo del 150° anniversario della istituzione del Consiglio di Stato (Milan, Giuffre, 1983) 21 ff.

4S Cassese, ‘Il contributo dei giudici allo sviluppo del diritto amministrativo’ (2020) Giornale di
Diritto Amministrativo 341, 341 ff.
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Closely following the French model, which in turn arguably perfected the
much older Roman and canonical law traditions, Italian administrative law fore-
sees a highly formalised and stylised type of administrative action. Decisions are
taken in writing. In the preamble to the decisions or administrative acts, reference
is made to the relevant legal sources. Hierarchy portends a form of administrative
procedure since decisions by local authorities and inferior officials can be chal-
lenged in front of higher officials.

In this context, administrative law was — and is — understood as the bodies of
rules of primary and secondary law regulating the activities of state officials. From
a ‘law in the books’ perspective at least, Italy conformed and still conforms to Max
Weber’s stereotype of a legal-rational administrative state. Additionally, adminis-
trative activities were also — and are - regulated by a few provisions in the Criminal
Code (typically having some rules on corruption etc).

Judicial review mostly falls under the jurisdiction of administrative courts (first
instance courts and the Consiglio di Stato). It focuses on the legality of the decision
taken. Apart from the marginal hypothesis of nullity making the decision totally
void and devoid of any effect, three grounds of illegality have been enshrined
in Italian legislation since 1889 and are now ‘codified’ in Article 21 octies 1.
7 agosto 1990, n 241 Nuove norme in materia di procedimento amministrativo
e di diritto di accesso ai documenti amministrativi (hereinafter APA). They are:
(a) breach of law (any legal source being included, from the Constitution down to
secondary sources such as regulations (regolamenti)); (b) lack of competence; and
(c) misuse of power (eccesso di potere). The same triad is spelt out in Article 29 of
Dlgs 2 luglio 2010, n 104, Attuazione dell’articolo 44 della legge 18 giugno 2009,
n 69, recante delega al governo per il riordino del processo amministrativo, which
is actually the judicial administrative procedure code (hereinafter CPA). Breaches
of the procedural rules may affect the legality of the final decision taken and may
thus fall under (a) (see section III below).

Eccesso di potere initially took inspiration from the French détournement
de pouvoir, but throughout the years has come to cover a wide range of possi-
ble misuses of discretionary powers. Consequently, misuse of powers in Italy is
a much wider category than the ground under the same label in Article 262(2)
of the Treaty on the Functioning of the European Union (TFEU),’ including, for
instance, manifest errors of assessment. However, courts cannot go into the merits
of a decision taken by the administration and substitute it with one of their own.
There exists a dangerously thin line between misuse of power and merits, and,
besides obiter dicta, administrative courts appear to prefer proceeding on a case-
by-case basis or possibly adhering to discreet standards applied in different sectors
of administrative litigation.®

5 Consolidated Version of the Treaty on the Functioning of the European Union [2012] O] C326/47.
¢ Going beyond speculations and ad hoc analysis of individual cases would require much detailed
case law analysis, which is not much practised in Italian academia and is made difficult by the sparse
factual details found in most judgments. A small sample research revealed a disconnect between
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A good instance is provided by the case law concerning the appointment to the
highest judicial functions in Italy. For members of ‘ordinary’ (ie, civil and crimi-
nal) courts, the decision belongs to the ‘Consiglio Superiore della Magistratura’
(CSM), an institution established by the Constitution to uphold the independ-
ence of the judges and chiefly composed by judges elected by their peers. Still,
appointment decisions are administrative acts and, as such, their review falls
under the jurisdiction of administrative courts. A recent judgment concerned the
appointment of the second highest-ranking ‘ordinary’ judge, the adjunct president
of the Court of Cassation.” The runner-up challenged the decision, arguing that
he possessed stronger titles and merits, and therefore deserved to be chosen. The
Consiglio di Stato started by avowing that the CSM - an organ specifically set up
by the Constitution with an exclusive competence concerning the career of ordi-
nary judges — enjoys a wide level of discretion. The decisions of the CSM may be
reviewed only for unreasonableness, factual errors, or lacking or insufficient moti-
vation. Hence, the administrative court could not be allowed to substitute its views
as to the merits of the candidates for those entertained by the CSM.® This apparent
self-restraint did not stop the Consiglio di Stato from finding that the CSM had
breached its own internal rules as to which indicator of merit was relevant for the
promotion by preferring a candidate that on the face of these indicators looked
like the weaker option.® On the basis of these rules, it held that specific experience
relevant to the office sought was most important and found the decision to be
unlawful, in that it did not explain why experiences outside the Court of Cassation
(ie, working at the Ministry of Justice as chief advisor on matters of legislation)
were instead preferred.!?

In another recent instance, the economic operator ranked second in an award
procedure for the building of a large new hospital challenged the application of
complex award criteria to its tender and to the winning tender.!! The Consiglio
di Stato first recalled that eccesso di potere is integrated when a decision is mani-
festly unreasonable, the facts have been wrongly assessed or it is contradictory.!?
Concerning the matter of complex factual assessments, the Consiglio di Stato
indicated that only abnormal decisions will be considered illegal,’* meaning
decisions which are clearly wrong.!* Simply debatable conclusions will not lead

the actual decision and the dicta used to uphold it: R Caranta and B Marchetti, Judicial Review
of Regulatory Decisions in Italy; Changing the Formula and Keeping the Substance?’ in O Essens,
A Gerbrandy and S Lavrijssen (eds), National Courts and the Standard of Review in Competition Law
and Economic Regulation (Groningen, Europa Law Publishing, 2009) 145 ff.

7 Cons Stato, Sez V, 15 July 2020, n 4584.

8ibid para 9.

?ibid para 10.

19ibid para 10.1.3.

1 Cons Stato, Sez III, 2 September 2019, n 6058.

12ibid para 4.3.

13ibid para 5.2.

14ibid para 5.3 (palese inattendibilita and evidente insostenibilita, which might be loosely translated
as assessments being clearly unbelievable and that plainly cannot be argued for).
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to a finding of illegality as they would pertain to the merits of the decision.!> That
being said, the judgment continued at great length (more than 30 pages) disprov-
ing one by one the many grounds raised by the appellant, at times pointing out
that it misread the documents of the procedures,'® at other times noting that the
winning tender was indeed articulated and substantiated enough,!” and at yet
other times again turning the tables on the appellant, stating that it did not show
that the challenged assessment was wrong.!®

As will be further illustrated in the following section, the review by the
Consiglio di Stato in its capacity as the top administrative court in the country
is very much built around the scattered original materials made up of ad hoc
legislative texts and scant provisions on remedies to develop rules and principles
regarding elements necessary for the legality of administrative decisions and the
subsequent procedure to be followed in adopting them.

Section I will illustrate the sources relevant for administrative law. Conforming
to the traditional Italian approach, the administrative organisation will then be
briefly discussed in section III. Section IV will contain a more substantial explo-
ration of the principles and rules regulating administrative action. The forms of
action, including appeals, will be touched upon thereafter in section V, followed by
a presentation of codification of administrative law in section VI and conclusions
in section VIIL.

II. Legal Sources of Administrative Law

To date, international law and, to a much greater extent, EU law hold much rele-
vance for many administrative law activities in Italy.
Concerninginternationallaw, the Aarhus Convention on Access to Information,
Public Participation in Decision-Making and Access to Justice in Environmental
Matters is particularly relevant for what is a major area in administrative law.!?
Because of the principle of attributed competencies or conferral (Articles 4
and 5 of the Treaty on European Union (TEU)),?® EU institutions do not have
the power to enact general administrative law rules that are applicable to the
Member States. This a fortiori concerns the internal organisation of the Member
States, given their residual institutional competence. It is worth remarking that

151bid.

16eg, ibid para 11.5.

17eg, ibid paras 12.1.9 and 14.2.d).

8eg, ibid paras 13.5 and 14.2.b).

19 A Comino, “The Application of the Aarhus Convention in Italy’ in R Caranta, A Gerbrandy and
B Miiller (eds), The Making of a New European Legal Culture: The Aarhus Convention (Groningen,
European Law Publishing, 2018) 155 ff.

20 Consolidated Version of the Treaty on European Union [2012] OJ C326/13.
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administrative law as applied to the EU institutions and agencies themselves
is still far from being codified.?! However, Articles 41 and 42 of the Charter of
Fundamental Rights (CFR)?? on the right to good administration and on the right
of access respectively do apply horizontally to all EU institutions, bodies, offices
and agencies, and the case law of the European Court of Justice has developed a
number of general principles pertaining specifically to administrative law.??

Within these limits, EU - and to a lesser extent European Convention on
Human Rights (ECHR) - law have become a major force for change in Italian
administrative law. This is specifically true concerning many areas of substantive
law, such as regulated economic activities (eg, many professions) competition and
state aid, services of general economic interest (SGEIs), public contracts (procure-
ment contracts and concessions) and, in some instances, environmental protection.

Possibly of even greater importance, EU law has also dented the traditional
corporatist ethos of Italy that informed administrative law, which was heavily
geared towards the protection of vested interests. EU law has brought about an
entirely new approach to market regulation based on competition rules and the
prohibition of state aid. The EU approach brings to the fore the rights of market
participants in many areas, including the provision of services. This fresh approach
has significantly changed the rules about many professions, licensing and authori-
sations, to name just a few, introducing public tendering procedures where once
cronyism flourished.?*

It should be emphasised that the EU increasingly limits the Member States’
residual procedural autonomy and enacts rules concerning remedies, as is the case
again with public contracts.?®

Outside the area of judicial protection, including reference to undue delays
in issuing final judgments®® and sanctions,”” the European Convention on
Human Rights (ECHR) is much less often referred to in the case law and litera-
ture concerning administrative law.?® However, it was instrumental in forcing the

2L P Craig, H Hofmann, J-P Schneider and J Ziller (eds), ReNEUAL Model Rules on EU Administrative
Procedure (Oxford, Oxford University Press, 2017); see in this book the analysis by A Berger, ‘Science
Codification for the European Union - The ReNEUAL-Network: On the Limits of Legal Control of
Innovation and Technology’

22 Charter of Fundamental Rights of the European Union [2012] O] C326/391.

23] Schwarze, European Administrative Law (Brussels, Office for Official Publications of the European
Communities, 2006).

24 A good instance of the change is provided by the actions brought by the incumbent to fight the
mise en concurrence of lakeside concessions which were brought to the Court of Justice of the European
Union: Joined Cases C-458/14 and C-67/15 Promoimpresa and Others EU:C:2016:558.

%5 For an overview, see M Eliantonio and E Muir, “The Interplay between Legislative Provisions and
Fundamental Rights in Ensuring Effective Judicial Protection and the Effectiveness of EU Law’ (2020)
Special issue of the Review of European Administrative Law 1.

26See S Mirate, ‘La Convenzione Europea dei diritti dell'uomo e i giudici nazionali. Corte di
cassazione e Consiglio di Stato a confronto’ in G Rolla (ed), Il sistema europeo di protezione dei diritti
fondamentali e i rapporti tra le giurisdizioni (Milan, Giuffre, 2010) 337.

%7See Cons Stato, Sez V1, 26 March 2015, n 1595, discussed below, section III.

28 B Biancardi, ‘Comment to Article 79, Section IV, Protocollo 16 CEDU’ in G Falcon, F Cortese and
B Marchetti (eds), Commentario breve al codice del processo amministrativo (Milan, CEDAM, 2021).
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law-makers, who could count on the benevolence of the Constitutional Court, to
change the rules providing very low levels of compensation even in the event of
procedurally unlawful expropriation.? Yet, more often than not, attempts to rely
on the ECHR to challenge domestic provisions have floundered in Italian courts.
Article 1 of Protocol 1 of the ECHR has been referred to in order to upheld legisla-
tive rules excluding those found to be linked to organised crime from participating
to public award procedures by the decentralised police authority (Questore).>* The
same provision was considered to allow a rule giving municipalities the power
to take buildings constructed without a legal authorisation.’! Finally, Article 1 of
Protocol 1 was again referred to the Constitutional Court challenging the legality
under many aspects of emergency legislation following the 2008 financial crisis
that provided the transformation of the larger ‘people’s bank into companies
limited by shares.>? However, the Court considered the provision to be in line with
the ECHR and with the Italian Constitution.**

The 1948 Constitution®* has the highest rank among the Italian sources.
Article 117(1) - as recast in 2001 — provides that legislative power is to be exercised
in compliance with the Constitution and respecting the constraints deriving from
EU law and international obligations. The Constitution has very few provisions
concerning the administration of the state, its subdivision and their activities. In
essence, these provisions recall the legality principle in shaping the state organi-
sation and some specific activities (see below, section IV). Moreover, Article 97
of the Constitution spells out the principles of impartiality and buon andamento.
Impartiality specifies the more general equality or non-discrimination prin-
ciple enshrined in Article 3 of the Constitution. Buon andamento reflects early
nineteenth-century terminology which in turn derives from the medieval idea of
buon governo.®® As such, it seems to have a different focus from and to be a less
precise principle than the right to good administration as protected by Article 41
CFR. Indeed, buon andamento is not traditionally seen as providing a right to users
of public administration services and might more be correctly translated into the

29 See the analysis and full references in S Mirate, “The ECrtHR Case Law as a Tool for Harmonization
of Domestic Administrative Laws in Europe’ (2012) 2 Review of European Administrative Law 50, 50 ff;
more recently, see Cons Stato (Ad Plen), 9 February 2016, n 2, commented upon in P Urbani, ‘CA.P.
del CDS alla ricerca della tutela della proprieta privata nelle vicende espropriative “anomale™ (2016) 5
Giurisprudenza Italiana 1212, 1212 ff.

30 Cons Stato, Sez 111, 9 October 2018, n 5784.

31 Cons Stato, Sez VI, 7 February 2018, n 775.

32 Cons Stato, Sez VI, Ord, 15 December 2016, n 5277.

3 Corte cost, 15 May 2018, n 99, commented upon by G Scianscia ‘La Corte costituzionale sulla
riforma delle “popolari” (2018) 5 Giornale Diritto Amministrativo 597, 597 ff and by L Boggio,
‘Proprieta azionaria e diritto societario speciale bancario: limiti al rimborso’ (2018) 11 Giurisprudenza
Italiana 2395, 2395 ff. A parallel case, which did not raise issues with reference to the ECHR, was
referred to the Court of Justice: Case C-686/18 OC and Others ECLI:EU:C:2020:567.

3 Costituzione della Repubblica Italiana.

% See R Caranta, ‘Good Administration in the Age of Governance’ in P Heritier and P Silvestri (eds),
Good Government, Governance, Human Complexity (Florence, Olschki, 2012) 143.
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more modern terms of efficiency and effectiveness. As such, perceived breaches of
buon andamento could not be challenged in the courts. Article 98 on the duties of
public servants and Article 28 on their responsibilities buttress the principles in
Article 97 of the Constitution.

More recent case law is seeing the principles in Article 97 - at times together
with the equality principle - as underpinning review for eccesso di potere. A good
instance of this is provided by a case concerning the composition of local commit-
tees competent to manage hunting in some areas in Lombardy. Members of the
committee had to be named based on the proposal from the most representative
farmers’ associations. The regional government defined representativeness based
on the number of associates resident in the municipalities concerned. Both the
general act setting the criterion for representativeness and the actual decision were
challenged by one of the largest national farmers’ associations. The association
claimed that relying on residence was unlawful as this premise favoured an asso-
ciation including not only active farmers, but also retired ones, family members
of farmers and other professionals in the agriculture sector not actually tilling the
land. The Consiglio di Stato overturned the first instance judgment and found the
appeal to be well founded.?” It read in the applicable legislation a requirement that
the members of the committees represent those really engaged in farming, so that
relying on residence alone is manifestly illogical and unreasonable.?® Rebutting
the defendant regional government’s assumption that it enjoyed a wide level of
discretion in setting the criteria for representativeness, the Consiglio di Stato held
that the ground of eccesso di potere allows the administrative courts to check that
even discretionary decisions correspond to the constitutional ‘canons’ of non-
discrimination, buon andamento and impartiality.>®

The legality principle was at the basis of Italian administrative law well before
the Constitution and has survived the perils of Fascism. However, administrative
rules were traditionally scattered across hundreds of sectoral rules and legal texts.
A good example of this is provided by the founding legal text of Italian administra-
tive law, the 1. 20 marzo 1865, n 2248 per l'unificazione amministrativa del Regno
d’Italia (laws of administrative unification). Adopted after most of the unification
of Italy had been achieved, but at a time when the Pope still held Rome and the
region around it, the 1865 law had six annexes. Annex A concerned local govern-
ment (provinces and municipalities). Annex B was dedicated to public security
and gave rules on many activities, including theatres, hotel, restaurants and pubs
(osterie), the press, prostitution and so on. Its provisions included administrative

3 F Cortese, “The Liability of Public Administration: A Special Regime between Formal Requirements
and Substantial Goals’ in G della Cananea and R Caranta (eds), The Tort Liability of Public Authorities
in European Laws (Oxford, Oxford University Press, 2020) 61 ff.

37 Cons Stato, Sez 111, 19 June 2019, n 4183.

38 ibid para 7.4.

¥ibid para 7.8.
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fines and jail terms. Annex C concerned public health. Annex D extended the juris-
diction of the Consiglio di Stato to the whole Kingdom, while Annex E outlined
remedies against administrative actions. Annex F was dedicated to public works,
but also covered inland water regimes, railways concessions etc. A few months
later, the 1. 25 giugno 1865, n 2359, espropriazioni per causa pubblica, regulating
expropriation was also approved.*’

The burden to develop general principles from these utterly chaotic legislative
materials fell squarely upon the case law of the Consiglio di Stato. For instance,
from the duty to give reasons in the law on expropriation, the Consiglio di Stato
deduced a general duty to give reasons for all decisions detrimentally affecting the
addressee’s rights and interests.*! However, the Consiglio di Stato did not go as far
as laying down a duty to give reasons for all administrative decisions, including
those beneficial to the addressee but potentially harmful for third parties. Under
Article 3 of Annex E to 1. 20 marzo 1865, n 2248, such a duty was laid down for
decisions rendered on appeal by a higher hierarchical authority, but the provision
was never taken as a basis for a wider duty.

The Consiglio di Stato went well beyond developing general principles from
punctual legislative provision. It was ready to fill in the gaps in the system provid-
ing remedies where those were lacking. Italy had borrowed from France the rule
of the recours préalable following which the Consiglio di Stato could be seised
only after all administrative appeals had been exhausted. Too often administrative
authorities short-circuited the system by simply failing to decide on the appeals. In
the well-known Longo case, the Consiglio di Stato equated this omission, or rather
the silence kept on the appeal notwithstanding a request to act, to a negative deci-
sion which could be challenged before it.*?

Currently, the pointillist approach to administrative law of Italian law-makers
is to some extent remedied: (a) by a partial codification enacted through the APA,
which originally laid down general rules on administrative proceedings and the
right of access to documents, but since the amendments in 2005 has codified
the regime of administrative acts and decisions; and (b) by sectoral codification
in areas such as urban planning and expropriation, environmental protection,
cultural heritage and public contracts. The extent to which this is successful is
conditioned by a strong tendency to make and remake rules according to the polit-
ical expediency of the moment (see below, section VI).

40See A Romano, ‘La legislazione del 1865 in R Cavallo Perin, A Police and F Saitta (eds),
Lorganizzazione delle pubbliche amministrazione tra Stato nazionale e integrazione europea (Florence,
Firenze University Press, 2016) xxxi.

4 Cons Stato, Sez 1V, 17 May 1907, n 178 (1907) Foro Italiano 111, 161, concerning the refusal
by the ministry to allow the raise of ship tickets for emigrants. See also Cons Stato, Ad Gen,
3 febbraio 1908, commented upon by F Cammeo, ‘Gli atti amministrativi e lobbligo di motivazione’
(1908) III Giurisprudenza Italiana 253, 253 ff, concerning the denied approval of a contract; it is worth
noting that the annotator, a most prominent scholar of that time, criticised the decision that high-
lighted the wide discretion enjoyed by the decision-maker.

42 Cons Stato, Sez IV, 22 August 1902 n 429; see V Parisio, “The Italian Administrative Procedure Act
and Public Authorities’ Silence’ (2013) 36 Hamline Law Review 3, 3 ff.
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III. Organisation

As already noted, Article 97 of the Constitution lays down the principle of legality
with reference to the organisation of the state. The Constitution also somewhat
enhanced the autonomy of local government (provinces and municipalities), but
state deconcentrated organs mostly remained in place. Constitutional provisions
introducing regions as an intermediate government level between the state and
local government with competence for a range of subject matters were finally
implemented in 1970.43

In 2001, a constitutional reform did away with the state ex ante control on deci-
sions taken by local government and purportedly enhanced the competences of
the regions. Concerning specifically administrative functions, the new Article 118
of the Constitution enacts the subsidiarity principle, including in its horizon-
tal dimension favouring the involvement of civil society and its organisations.
Measures taken to combat the financial crises and a strongly centralist-biased
case law of the Constitutional Court, coupled with the non-implementation of the
financial provisions in the Constitution (Article 119), have undone any progress
towards empowering the regional level of government.**

Moreover, key subconstitutional level legislation still pre-dates the 2001 consti-
tutional reform, so consequently implementation has lagged behind. A case in
point is Dlgs 18 Agosto 2000, n 267, Testo unico delle leggi sullordinamento degli
enti locali (hereinafter TUEL), concerning local government legislation - an early
instance of sectoral codification that was only amended rather than being replaced
after the constitutional reform.

The most relevant changes seen in the past few decades reflect the changes in
the role of the state in economic management activities. The state has changed its
position from one of a monopolist or market participant to serving as a market
regulator. Under the influence of EU law, utilities were largely liberalised, and finan-
cial constraints coupled with the application of EU state aid law by the European
Commission have led to the sale/privatisation of many state-owned enterprises
(SOEs) focusing on traditional manufacturing activities. Still, even today, SOEs are
an important feature in Italy at the central, regional and local levels. More specifi-
cally, the state retains shares in a number of previously monopolist companies,
as is the case in the transport (trains and Alitalia/ITA), energy and gas sectors.
Local services such as transport and waste collection and treatment are also often
managed by companies owned by the relevant municipalities, at times according

4B Caravita, ‘Ttaly: Between the Hybrid State and Europe’s Federalizing Process’ in J Loughlin,
J Kincaid and W Swenden (eds), Routledge Handbook of Regionalism & Federalism (New York,
Routledge, 2013) 287.

4 For an assessment, see R Toniatti, ‘Le prospettive di revisione costituzionale e l'ipoteca neo-centralista
sulla riforma dell'ordinamento regionale) available at www.rivistaaic.it/it/rivista/ultimi-contributi-
pubblicati/roberto-toniatti/le-prospettive-di-revisione-costituzionale-e-l-ipoteca-neo-centralista-
sulla-riforma-dell-ordinamento-regionale.
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to the in-house rules now codified in Article 12 of Directive 2014/24/EU in public
procurement.®’

From the point of view of state organisation, over the course of more than
30 years, these developments have transpired into ad hoc legislation, thus creating
a number of independent administrative authorities charged with regulating the
market or sectors thereof.*® Possibly the most important of these authorities is
the Autorita garante della concorrenza e del mercato, also known as the Antitrust
Authority, which is called upon not only to enforce competition rules but also to
aid in the transition from a state-dominated market to a competitive model.*”

Independent administrative authorities have also been introduced for purposes
that go beyond market regulation in an effort to depoliticise given decisions. This
has been the case with strikes in essential services of general economic interest,
telecommunications, privacy and, more recently, the fight against corruption.*®

The pressing need to make Italy more competitive on international markets
has led to other innovations in the organisation of the state. Such innovations have
been very much inspired by New Public Management reforms. One example is
the single contact point for entrepreneurs wanting to start some economic activ-
ity (‘sportello unico’) by Dlgs 31 marzo 1998, n 112 Conferimento di funzioni e
compiti amministrativi dello Stato alle regioni ed agli enti locali, in attuazione del
capo I dellalegge 15 marzo 1997, n 59 (re-allocation of state administrative powers
to the regions and to local authorities).*’

Finally, as will be further explored in the next section, some of the general
procedural rules on administrative procedures brought about by the APA might
also be considered ‘organisational’ in a wide sense.

IV. Administrative Procedures between General
Principles, General Rules and Specific Legislation

A. General Principles

As previously discussed, the Constitution itself recalls the legality principle with
reference to a number of detrimental administrative decisions (taxation, military

45 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on
public procurement and repealing Directive 2004/18/EC [2014] OJ L94/ 65; N Belhocine and
LF Jirasavetakul, ‘Lessons from Two Public Sector Reforms in Italy, IMF Working Paper WP/20/40, 1,
at 4 ff, available at www.imf.org/en/Publications/WP/Issues/2020/02/21/Lessons-from-Two-Public-
Sector-Reforms-in-Italy-49034.

46See R Caranta, ‘Independent Administrative Authorities in Italy’ in R Caranta, M Andenas and
D Fairgrieve (eds), Independent Administrative Authorities (London, BIICL, 2004) 93 ff.

47D Kerwer, Regulatory Reforms in Italy: A Case Study in Europeanisation (London, Routledge, 2001)
especially 89 ff.

48R Caranta (n 46).

49 For some reason, the derivation of many reforms from New Public Management is not acknowl-
edged by the law specialists, while it is commonly referred to by political scientists: see, eg, S Cavatorto
and A La Spina, The Politics of Administrative Reform in Italy (London, Palgrave Macmillan, 2020) 44.
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draft, mandatory medical treatments and expropriations) and spells out the prin-
ciples of impartiality and buon andamento.

According to the case law of the Constitutional Court, the principle of due
process has no underpinning in the Constitution.*® This stance, which is occasion-
ally softened with reference to the APA,>! has been recently affirmed by the plenary
session of the Court of Cassation in a taxation case.’? The Court specifically held
that a general principle of prior hearing going beyond specific legal provisions to
this effect cannot be deduced from Article 97 of the Constitution.>® The Court
went so far as to prepare itself to concede that EU law, insofar as it is relevant for
tax law, indeed foresees such a right to a fair hearing. It should be noted here that
according to the Court, this does not change 