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1

General Introduction

It is not too much to say that the interaction of international and national law
constitutes one of the largest challenges for the law in the century ahead. [...]
We will not in our lifetimes resolve these questions finally. Indeed, it is not our
duty to finish the task. But neither are we free of the moral obligation to try.!

1. Motivations for the Study

We live in an era in which the processes of globalization have reached unprecedented
levels. A corollary development has been the increasing interaction between national
legal orders on the one hand, and the international legal order on the other.? There are
more and more areas governed by international law; and at the same time, there has
been a parallel expansion of state regulation of activities taking place in as well as
outside its respective territory.3 As a result, the same transactions are more and more
likely to be governed by both national and international law. Such overlap raises the
practical question of which source of law ought to be applied in the event of a legal
dispute; and simultaneously, it carries with it an important theoretical dimension
concerning the relationship between the legal orders. Traditionally, this topic has
been dominated by the two doctrines: monism and dualism.4 In recent times, however,
the value of these doctrines in accurately depicting practice has been questioned or even
disparaged. As Galindo states:

Speaking about monism and dualism has become a taboo, nearly a sinful act, in international
legal scholarship. For several decades, jurists from around the globe have stressed how futile and
useless the theoretical debate about the relationship between international and municipal law is.
Expressions such as discussion d’école or ‘dialogue of the deaf” and others have been repetitively
used to describe it.>

1 M. Kirby (Justice, High Court of Australia), /nternational Law: The Impact on National Consti-
tutions, 7th Annual Grotius Lecture, Delivered to the Annual Meeting of the American Society of
International Law, Washington, DC, 30 March 2005 (2006) 21 Am. U. Intl L. Rev. 327, 363—4
(references omitted).

2 See A. Nollkaemper, ‘Internationalisering van nationale rechtspraak’ in Preadviezen. Mededelingen
van de Nederlandse Vereniging voor Internationaal Rechr (P.A. Nollkaemper, J.W.A. Fleuren,
J. Wouters, and D. Van Eeckhoutte eds, The Hague, T.M.C. Asser Press) 1-67.

3 See M.N. Shaw, International Law (Cambridge, Cambridge University Press, 2008), 129-30.

4 See D.J. Bederman, The Spirit of International Law (Athens, GA, University of Georgia Press,
2006), 141 (‘Reduced to its essentials, monism is the idea that international law and domestic law are
parts of the same legal system, but international law is higher in prescriptive value than national law.
Dualism is the position that international law and municipal law are separate and distinct legal systems
that operate on different levels, and international law must be incorporated or transformed before it can
be enforced in national law’ [references omitted]). See generally New Perspectives on the Divide Between
National and International Law (A. Nollkaemper and J.E. Nijman, eds, Oxford, Oxford University
Press, 2007). See also Chapter 5, Section 3.2.2 (on the supervening role of international law).

5 G. Galindo, ‘Revisiting Monism’s Ethical Dimension’ 3 Select Proceedings of the European Society
of International Law (J. Crawford and S. Nouwen, eds, Oxford and Portland, OR, Hart Publishing,
2010), 141 (references omitted). This constitutes the background for two projects of which the
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2 General Introduction

The present study nevertheless seeks to contribute to the debate, although from a
narrow angle: that of the applicable substantive law, or lex causae, in the arbitral
settlement of investment disputes between foreign investors and host states.”

This field of dispute settlement lends itself particularly well to a discussion on the
relationship between national and international law. An overarching justification is the
longstanding ambiguity in investor—state arbitration regarding the role of national and
international law as the law applicable to the merits. The ICSID8 Tribunal in Antoine
Goetz v Republic of Burundi (1999) stated:

[The issue] has received divergent responses, abundantly commented on in academic writings:
hierarchal relationships according to some, domestic law applying first of all but being overborne
where it contradicts international law; according to others, relationships based on subsidiarity,
with international law being called upon only to fill lacunae or to settle uncertainties in national
law; according to others again, complementary relationships, with domestic law and international
law each having its own sphere of application.?

And Schreuer observes: “The practice of tribunals on the issue of applicable law varies
considerably. [...] The applicable law in investment disputes has turned out to be a
dangerous area. It takes great nautical skill to keep the proper balance between the
Scylla and Charybdis of the two legal systems.’1® As such, the topic does not only have
theoretical interest, it also has ‘great practical importance in the real world of foreign
investment dispute settlement’.!

There are several structural features inherent in investor—state arbitration that
account for the ambiguity surrounding the applicable law. These features can be
grouped under three labels: (i) the system of arbitration, (ii) the constellation of the
disputing parties, and (iii) investment law as a substantive area of law.

As to the system of arbitration, there is first the controversy concerning the nature of
the tribunals (i), which have been given different designations, ranging from national to
international, as well as the more amorphous terms delocalized, supra-, or a-national.12
Relatedly, some scholars liken the arbitrators’ role to that of agents of the state in which

present study forms and formed part: ‘International Law through the National Prism: the Impact of
Judicial Dialogue’ funded by the European Science Foundation as a European Collaborative Research
Project in the Social Sciences, and the Pionier Project on Interactions Between Public International
Law and National Law funded by the Netherlands Organization for Scientific Research.

6 For a definition of substantive applicable law, see Section 2 (on the scope of and terminology
used in the study).

7 For a definition of investment/investor—state arbitration, see Section 2 (on the scope of and
terminology used in the study). See also S. Wittich, “The Limits of Party Autonomy in Investment
Arbitration’, in Investment and Commercial Arbitration: Similarities and Divergences (C. Knahr, ed.,
Utrecht, Eleven International, 2010), 47, 49 (‘International investment law—and, as a corollary,
international investment arbitration—may be validly considered a specific branch of (public) inter-
national law’ [references omitted]).

8 The (ICSID/Washington) Convention on the Settlement of Investment Disputes between States
and Nationals of Other States (1965) (hereinafter ICSID/Washington Convention).

9 Antoine Goetz and others v Republic of Burundi, ICSID Case No. ARB/95/3, Award (embodying
the Parties’ Settlement Agreement), 10 February 1999 (P. Weil, M. Bedjaoui, and J.-D. Bredin, arbs),
para. 97.

10 C. Schreuer, Tnvestment Arbitration: A Voyage of Discovery’ (2005) 71 Arbitration 73, 75.

11 A F.M. Maniruzzaman, ‘State Contracts in Contemporary International Law: Monist versus
Dualist Controversies’ (2001) 12(2) Eur. J. Intl L. 309. Cf. E. Gaillard and Y. Banifatemi, “The
Meaning of “and” in Article 42(1), Second Sentence, of the Washington Convention: The Role
of International Law in the ICSID Choice of Law Process’ (2003) 18(2) /CSID Rev-FIL] 375, 380
(‘[TThe application of the rules of international law may have a major impact on the result of the
arbitration. In fact, it could sometimes make the difference between winning or losing the case’).

12 See generally Chapter 2 (on territorialized and international arbitration tribunals).
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Motivations for the Study 3

the tribunal is seated or of the international legal order; while others view them solely as
agents of the parties to the dispute.!3 A proper characterization of arbitral tribunals is of
importance for this study. This is due to our premise that the applicable law depends on
the source of these tribunals’ mandate to render awards, in a way similar to how the
mandate of national and international!4 courts (or tribunals) determines their choice-
of-law methodology.’5 National courts normally solve disputes on the merits by
reference to their own national law. Where the case at hand involves a transnational
issue, the quest for the appropriate applicable law is made through the application of
the national choice-of-law rules of the state in which the court is seated.!¢ This reliance
on the law of the seat, also referred to as the lex fori or the curial law,7 is rarely
questioned as it is presumed that national judges apply the procedural laws and
regulations of the state from which they receive their authority to render judgments.!8
Accordingly, for a US or a Norwegian court, for instance, it would be US or Norwegian
law, respectively, that would determine whether it would apply the substantive law of,
for example, Russia, Egypt, or Mexico. National courts are also guided by the /ex fori as
to the extent to which they may apply international law.!® The same rationale may be
applied, mutatis mutandis, to international courts. As their mandate is founded in the
international legal order, rather than the state in which they are seated, their lex fori is
international law.2® Hence, they will apply international choice-of-law rules and seek
guidance in the statute of the court or tribunal, the compromis of the states parties to the
dispute, and/or general rules of international law.2!

If arbitral tribunals receive their mandate from a legal order, they would—Iike
national and international courts—arguably be bound by the choice-of-law rules of
the legal order in which they operate. If, however, arbitrators should be viewed as agents
solely of the parties, both the parties and the arbitrators would have much freedom with
respect to the applicable law. The parties would be able to agree to the application of
national and/or international law; or they could decide to leave the decision on the
applicable law to the arbitrators, who would be free to apply both national and/or
international law.

This brings us to a second feature of the system of arbitration that accounts for the
ambiguity surrounding the applicable law, and it stems from the flexibility provided by

13 See Chapter 2.

14 For a discussion on the definition of international courts and tribunals, see Chapter 2, Section 4
(on internationalized tribunals).

15 Cf. M. Mohebi, The International Law Character of the Iran—United States Claims Tribunal (The
Hague, Kluwer Law International, 1999), 99.

16 See C.H. Schreuer etal., The ICSID Convention: A Commentary (Cambridge, Cambridge
University Press, 2009), 554.

17 See European Commission, European Judicial Network, Glossary, available at <http://ec.europa.
eu/civiljustice/glossary/glossary_en.htm#LexFori> (last visited 1 May 2012) (‘The /ex fori is a specific
concept of private international law and refers to the law of the court in which the action is brought’);
G. Petrochilos, Procedural Law in International Arbitration (Oxford, Oxford University Press, 2004), 6.

18 See J.G. Collier, Conflict of Laws (Cambridge University Press, 2001).

19 See J. Nijman and A. Nollkaemper, ‘Beyond the Divide’ in New Perspectives on the Divide
Between National and International Law (J. Nijman and A. Nollkaemper, eds, Oxford, Oxford
University Press, 2007), 341.

20 See D.D. Caron, ‘The Nature of the Iran—United States Claims Tribunal and the Evolving
Structure of International Dispute Resolution’ (1990) 84 Am. J. Intl L. 104, at fn. 29; K. Lipstein,
“The Hague Conventions on Private International Law, Public Law and Public Policy’ (1959) 8(3) Int’
& Comp. L. Quart. 506, 522.

21 See K. Lipstein, ‘Conflict of Laws Before International Tribunals: A Study in the Relation
Between International Law and Conflict of Laws’ (1941) 27 Transactions of the Grotius Society:
Problems of Peace and War, Papers Read Before the Society in the Year 1941 143, 149-50.

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com



http://ec.europa.eu/civiljustice/glossary/glossary_en.htm#LexFori
http://ec.europa.eu/civiljustice/glossary/glossary_en.htm#LexFori

4 General Introduction

the legal framework regulating arbitration at both the national?? and the international
levels.23 States generally allow the disputing parties to choose the substantive applicable
law and in the absence of such choice, they grant arbitral tribunals considerable
freedom as regards their choice-of-law methodology.24 This state practice is mirrored
in arbitration rules promulgated by institutions such as the International Chamber of
Commerce (ICC),25 the London Court of International Arbitration (LCIA),26 the
Stockholm Chamber of Commerce (SCC),27 and the United Nations Commission on
International Trade Law (UNCITRAL).28 As Kaufmann-Kohler states: ‘what is truly
striking in international commercial arbitration is [ . . . ] arbitrators’ broad discretion in
determining and applying the law that governs the merits of any particular case.’?
As will be demonstrated,30 it follows from this freedom that national and inter-
national law is prima facie applicable in arbitral proceedings between foreign investors
and host states; and this feature sets investment tribunals apart from national and
international courts. The latter organs namely have the proclivity to restrict the
application of international and national law respectively:3! national courts through
doctrines such as transformation, the supremacy of conflicting national law, and the
last-in-time rule;32 international courts on the basis that their mandate is generally
limited to the settlement of international claims by virtue of the compromis or the
statute and/or rules governing the functioning of the court or tribunal. In this vein, it
has been observed that the International Court of Justice (IC]), ‘like a domestic court,
is under an obligation to reach a judicial solution to the dispute submitted to it, based
upon the sources of law enumerated in article 38 of the Statute which may be compared
to the “law of the land” that national courts are obliged to apply in determining

22 For a compilation of various national arbitration laws, see International Council for Commercial
Arbitration, Related Arbitration Links, National Arbitration Laws, available at <http://www.arbitration-
icca.org/related-links.html#03> (last visited 1 May 2012). Compilations can also be accessed (by
subscription) through these websites: Oxford University Press, Investment Claims, available at
<http://investmentclaims.com/> (last visited 1 May 2012); Kluwer Arbitration, available at <http://
www.kluwerarbitration.com/> (last visited 1 May 2012).

25 In this study, those treaties are (i) the ICSID Convention; and (ii) the Algiers Accords, including
the Declaration of the Government of the Democratic and Popular Republic of Algeria (General
Declaration) and the Declaration of the Government of the Democratic and Popular Republic of
Algeria Concerning the Settlement of Claims by the Government of the United States of America and
the Government of the Islamic Republic of Iran (Claims Settlement Declaration).

24 See Chapter 3, Section 3 (on choice-of-law rules). Cf. E. Gaillard, “The Role of the Arbitrator
in Determining the Applicable Law’ in The Leading Arbitrators’ Guide to International Arbitration
(L.W. Newman and R.D. Hill, eds, Huntington, NY, Juris, 2004), ch. 10, s. V.

25 Rules of Arbitration of the International Chamber of Commerce (ICC) (in force as from
1 January 2012).

26 London Court of International Arbitration (LCIA) Arbitration Rules (in force as from 1 January
1998).

27 Rules of the Arbitration Institute of the Stockholm Chamber of Commerce (SCC) (as in force as
from 1 January 2010).

28 UNCITRAL Arbitration Rules (as revised in 2010).

29 G. Kaufmann-Kohler, ‘Arbitral Precedent: Dream, Necessity or Excuse?’ (2007) 23(3) Arb. Intl
357, 364.

30 See Chapter 3, Section 3 (on choice-of-law rules).

31 But see Nollkaemper, fn. 2, at 11 (Nollkaemper refers to the ‘nationalization’ of international
jurisprudence and the ‘internationalization’ of national jurisprudence).

32 See E. Benvenisti, ‘Judicial Misgivings Regarding the Application of International Law:
An Analysis of Attitudes of National Courts’ (1993) 4(2) Eur. J. Intl L. 159 (also referring to the
doctrines act of state, political question, and non-justiciability). See also Chapter 5, Section 3.1.1 (on
international law as part of the ‘law of the land’).
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Motivations for the Study 5

domestic disputes’.33 The application of national law by international courts is also
limited by the rule that a state may not rely on the provisions of its internal law as
justification for a failure to comply with an international obligation.3* The schism
between international and national law in the international legal order is further
reflected in the view that ‘[flrom the standpoint of international law, a national law
is generally regarded as a fact with reference to which rules of international law have to
be applied, rather than as a rule to be applied on the international plane as a rule of
law’.35 For international courts and tribunals, therefore, national law is generally
extraneous as a source of substantive applicable law; and even more so than inter-
national law for national courts.36

A different structural reason explaining the ambiguity surrounding the applicable
law in investment arbitration relates to the constellation of the disputing parties: a
private party on the one hand and a sovereign state on the other (ii).3” The relevance of
international law to this ‘mixed’ relationship connects with the larger debate on
whether private parties are viewed as subjects or mere objects/beneficiaries of inter-
national law. Currently, it is well-accepted that private parties, such as investors, can be
true right-holders of international norms;38 and there has been, mainly due to the surge
in the number of investment treaties, an expansion of international claims available to
them.3? Still, also in treaty arbitration, national law continues to govern the Investor—
State relationship. The ICSID Tribunal noted in Antoine Goetz:

This internationalisation of investment relationships—whether they be contractual or otherwise—
has certainly not led to a radical ‘denationalisation’ of the legal relations springing from inter-
national investment, to the point that the domestic law of the host State would be deprived of all
relevance or application in the interests of an exclusive role for international law. It merely signifies
that these relations relate at once—in parallel, one might say—to the sovereign supremacy of the
host State in domestic law and to the international undertakings to which it has subscribed.4°

33 E. Valencia-Ospina, ‘The Use of Chambers of the International Court of Justice in Fifty Years of
the International Court of Justice: Essays in Honour of Sir Robert Jennings (V. Lowe and M. Fitzmaurice,
eds, Cambridge, Grotius Publications, Cambridge University Press, 1996), 503, 513-14.

34 See generally, Chapter 6, Section 2.3 (on the superior nature of international law vis-a-vis
national law).

35 R. Jennings and A. Watts, eds, Oppenheim’s International Law, 9th edn (London, Longman,
1992), Vol. 1, at 83. See generally Chapter 6, Section 3.1.3 (on national provisions as facts or law).

36 See W.W. Burke-White, ‘International Legal Pluralism’ (2004) 25 Mich. J. Intl L. 963, 966;
G. Biehler, Procedures in International Law (Berlin, Heidelberg, Springer, Verlag, 2008), 312. A further
reason that has been offered for the non-application of national law by international courts and
tribunals is the sovereign equality of States. Cf. FMC Corporation and The Ministry of National
Defence etal., Award No. 292-353-2, 12 February 1987, Dissenting Opinion of Bahrami Ahmadi,
14 Iran-U.S. C.T.R. 111, at section B.1.

37 Cf. D. Di Pietro, ‘Applicable Law Under Article 42 of the ICSID Convention: The Case of Amco v.
Indonesia’ in International Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA,
Bilateral Treaties and Customary International Law (T. Weiler, ed., London, Cameron May, 2005), 223.

38 See A. Orakhelashvili, “The Position of the Individual in International Law’ (2001) 31 Cal
W. Int'l L.J. 241, 242-3. See also Chapter 6, Section 2.2 (on the international nature of the claim).

39 See United Nations Conference on Trade and Development (UNCTAD), Bilateral Investment
Treaties in the Mid-1990s (New York, United Nations, 1998), 1. (‘For nearly 40 years, countries have
been concluding bilateral treaties with a view towards promoting and protecting foreign investment.
These treaties, known generically as bilateral investment treaties (BITs), impose certain obligations on
the contracting parties with respect to the treatment of foreign investment, and they create dispute-
resolution mechanisms to enforce those obligations’); UNCTAD, World Investment Report (2012), 84
(‘By the end of 2011, the overall ITA universe consisted of 3,164 agreements, which included 2,833
BITs and 331 “other IIAs™’). See also Section 2 (on the scope of and terminology used in the study).

4 Goetz v Burundi, fn. 9, at para. 69. See also G.R. Delaume, ‘State Contracts and Transnational
Arbitration’ (1981) 75 Am. J. Int’l L. 784, 796, at fn. 58.
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6 General Introduction

The ICSID Tribunal in Enron Corporation Ponderosa Assets, L.P. v Argentine Republic
(2007) phrased it this way: “While on occasions writers and decisions have tended to
consider the application of domestic law or international law as a kind of dichotomy,
this is far from being the case. In fact, both have a complementary role to perform and
this has begun to be recognized.™!

As indicated in these awards, the ambiguity as to the applicable law relates to a
further structural feature of investment arbitration: the very nature of the substantive
law at issue (iii). Investment law is namely one of the fields that best illustrates the
aforementioned trend of an increase in law-making at both the national and inter-
national levels. Indeed, it is the rule, rather than the exception, that both sources of law
govern the investor—state relationship.42 Douglas states: “The important insight from
the architecture of the investment treaty is that states do not purport to displace
municipal laws and regulations on foreign investment in a wholesale fashion by the
perfunctory signing of an investment treaty. Instead they envisage a relationship of
coordination between international and municipal laws.’43 This development results in
situations in which acts and omissions of a host state can constitute breaches of obliga-
tions under national law, for instance contractual breaches; and, at the same time, the
conduct may violate obligations under an investment treaty,4 customary international
law (including the minimum standard of treatment of aliens),*> and, to a more limited
extent, general principles of law.4¢ In our and Douglas’ view, ‘[t]his explains the critical
role that choice of law rules must play in the resolution of investment disputes.’s

The relevance of both sources of law to the investor—state relationship is also
supported by party practice. Choice-of-law clauses reveal that investors and states
agree to the application of national law or international law, and quite frequently
even a combination thereof.48 This feature is also present in investment treaties entered
into between the host state and the investor’s home state, as they often provide for the
application of up to four different sources of law of both a national and international
nature.®? As stipulated in the bilateral investment treaty (BIT) between the United
Kingdom and Argentina:

41 Enron Corporation and Ponderosa Assets, L.P. v Argentine Republic, ICSID Case No. ARB/01/3,
Award, 22 May 2007 (F. Orrego-Vicuiia, A.J. van den Berg, P.-Y. Tschanz, arbs), para. 207 (references
omitted).

42 Cf. Y. Banifatemi, ‘The Law Applicable in Investment Treaty Arbitration’ in Arbitration Under
International Investment Agreements: A Guide to the Key Issues (K. Yannaca-Small, ed., Oxford, Oxford
University Press, 2010), 191, 204.

43 Z. Douglas, The International Law of Investment Claims (Cambridge, Cambridge University Press,
2009), xxiii.

44 On investment treaties, see fns 99-100.

45 See R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford, Oxford
University Press, 2008), 265; M.N. Kinnear, ‘“Treaties as Agreements to Arbitrate: International Law as
the Governing Law’ in International Arbitration 2006: Back to Basics? (ICCA Congress Series, 2006
Montreal Vol. 13, A.J. van den Berg, ed., Kluwer Law International, 2007), 401, 426.

46 See C.F. Dugan etal., Jnvestor-State Arbitration (New York, Oxford University Press, 2008),
216; Kinnear, fn. 45, at 426—7. But see C.H. Brower II, “The International Law Character of the Iran—
United States Claims Tribunal by M. Mohebi’ (2000) 94 Am. J. Intl L. 813 (book review)
(‘[Allthough general principles of law provide a source of rules for interstate disputes, their use in
investor—state disputes does not represent an application of international law. To the contrary, it
constitutes a form of transnational law that one routinely encounters in international commercial
arbitration’).

47 Douglas, fn. 43, at xxiii.

48 See C. Schreuer, ‘Failure to Apply the Governing Law in International Investment Arbitration’
(2002) 7 Austrian Rev. Int’l & Eur. L. 147, 149.

49 See Schreuer etal., fn. 16, at 576 (‘A number of bilateral investment treaties (BITs) contain
choice of law clauses. Most of these clauses incorporate references to the BIT itself, the law of the State

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




Motivations for the Study 7

The arbitral tribunal shall decide the dispute in accordance with the provisions of this Agreement,
the laws of the Contracting Party involved in the dispute, including its rules on conflicts of
laws, the terms of any specific agreement concluded in relation to such an investment and the
applicable principles of international law.5°

Faced with this very clause, the tribunal in National Grid plc v Argentine Republic
(2008) stated:

This provision points to the application of the Treaty itself, Argentine law (including its rules on
conflict of laws), and ‘the applicable principles of international law.” Although the Parties do not
disagree that these are the relevant sources of law applicable to this dispute, they note the absence
of specific guidelines under the Treaty as to which aspect of the dispute is governed by one source
or the other and how those sources interact in case of conflict inter se.5!

The simultaneous applicability of national and international law is similarly reflected in
the arguments disputing parties present to the tribunals. While the investor will often
invoke international law, the host state frequently advocates the application of its own,
national law.52 This general>3 pattern flows from the competing interests of the
disputing parties: the investor seeks the application of a neutral system of law and
enhanced legal protection; the host state wants to retain the highest possible degree of
control over the investor or investment in question. At the same time, the investor, not
wanting to ‘put all its eggs in one basket’, recurrently relies on both national and
international law. The ICSID Tribunal noted in Generation Ukraine Inc. v Ukraine
(2003): ‘the Claimant has advanced an extraordinarily broad and heterogenous [sic]
swathe of claims based on Ukrainian tort law, Ukrainian constitutional and adminis-
trative law and the [bilateral investment treaty] itself.’54 And in its Memorial on the
Merits in Wena Hotels Ltd v Arab Republic of Egypr (2000), the investor claimed that
‘Egypt violated the [contract], Egyptian law and international law by expropriating
Wena’s investment without compensation’.5

A related structural feature of the system of arbitration that contributes to the
ambiguity concerning the applicable law is the jurisdiction of the tribunals. This feature
is mainly linked with the first label concerning the system of arbitration (i), but it is also
influenced by the constellation of the parties (i) and investment law as a substantive
area of law (iii). More often than not, and contrary to the jurisdiction of international

party to the dispute, including its rules on the conflict of laws, and the rules and principles of
international law’ [references omitted]).

50 UK-Argentina BIT, art. 8(4).

51 National Grid plc v Argentine Republic, Award, 3 November 2008 (A.M. Garro, J.L. Kessler, A.
R. Sureda, arbs), para. 82 [emphasis in original, references omitted]).

52 See Schreuer etal., fn. 16, at 557 (‘There are several possible motives for selecting a particular
system of law. The parties may be influenced by [. . .] the wish to maximize the legal protection for one
of them, most notably the foreign investor. [ .. .] In addition, the State party to an investment contract
may insist on the application of its own domestic law as a matter of principle and of national prestige.’).
Cf. BG Group Plc v Argentina, Award, 24 December 2007 (A.M. Carro, A.J. van den Berg, G.
A. Alvarez, arbs), para. 93. For other examples of cases in which the host state has argued in favour of
the application of its own, national, law, see Chapter 5, Section 2.2 (on host state sovereignty and
territorial control over foreign investors and investments).

53 But see Chapter 6, Section 2.3 (on the superior nature of international law vis-3-vis national law).
(Foreign investors may rely on national law, while the host state insists on the application of
international law.)

54 Generation Ukraine, Inc. v Ukraine, ICSID Case No. ARB/00/9, Award, 16 September 2003
(E. Salpius, J. Voss, J. Paulsson, arbs), para. 8.9.

55 Wena v Egypt, ICSID Case No. ARB/98/4, Award, 8 December 2000 (M. Leigh, I. Fadlallah,
D. Wallace, arbs), para. 75.
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8 General Introduction

courts and, albeit to a lesser extent, national courts in general, the jurisdiction of
investment tribunals commonly extends to claims of both a national and an inter-
national nature.5¢ This feature may be explained on the basis that investment arbitra-
tion is designed to serve as an alternative to, if not replace, two different forms of
dispute settlement: diplomatic protection (a classic institution of public international
law)>7 and litigation in domestic courts (generally governed by national law).58 Import-
antly, and contrary to diplomatic protection,® the principle of the exhaustion of
local remedies does not apply to investment arbitration, unless the consent of the
host state expressly depends on such exhaustion.6® Accordingly, the arbitral tribunal
frequently represents a ‘one-stop shop’®! for the settlement of disputes of both a
national and an international nature. This feature, blurring the traditional lines
between the national and the international order becomes apparent, in particular, in
arbitration based on investment treaties. As Justice Aikens explained in Republic of
Ecuador v Occidental Exploration and Production Company (2005):

Bilateral Investment Treaties have been developed as a mechanism to encourage investment
between states, but using ‘investors’ that are non-governmental organisations. It is a long-
standing principle of public international law that states owe duties to other states to protect
their citizens. This is known as the ‘doctrine of international protection’. Effectively, BIT's are
treaties that acknowledge this principle of public international law, apply it to particular
circumstances between two states and develop the protection of investors by giving them
‘standing’ to pursue a state directly in ‘investment disputes’ between an investor and a state
Party in ways set out in the BIT.62

As aresult, and depending on the specific scope of the parties’ arbitration agreement,3
the disputing parties have the possibility of bringing multiple claims under both
national and international law in relation to the same underlying dispute. This is
illustrated by the case Noble Energy, Inc. and Machalapower CIA. LTDA v Ecuador
and Consejo Nacional de Electricidad (2008):

The Claimants have submitted the following disputes to the Tribunal: a dispute between Noble
Energy and the Respondents under the US—Ecuador bilateral investment treaty, a dispute
between the Claimants and the Respondents under the Investment Agreement, and a dispute
between MachalaPower and the Respondents under the Concession Contract.54

56 See generally Chapter 4 (on the scope of the arbitration agreement: claims and counterclaims of a
national and/or international nature).

57 See International Law Commission (ILC), Draft Articles on Diplomatic Protection: with
Commentaries (2006), art. 1. See also Chapter 6, Section 2.2 (on the international nature of the
claim).

58 See V. Balas, ‘Review of Awards’ in Oxford Handbook of International Investment Law
(P. Muchlinski etal., eds, Oxford, Oxford University Press, 2008), 1125, 1129; Case concerning
Abmadou Sadio Diallo (Guinea v Congo), Preliminary Objections, IC]J, 24 May 2007, at para. 88.

59 See ILC, fn. 57, art. 14(1).

60 See Douglas, fn. 43, at 10 (Rule 2); C. Schreuer, ‘Calvo’s Grandchildren: The Return of Local
Remedies in Investment Arbitration” (2005) 4(1) The Law and Practice of International Courts and
Tribunals 1.

61 Premium Nafta Products Limited (20th Defendant) and others v Fili Shipping Company Limited
and others [2007] UKHL 40. Cf. I. Alvik, Contracting with Sovereignty (Oxford, Hart, 2011), 42.

62 Republic of Ecuador v Occidental Exploration and Production Company [2005] EWHC 774
(Comm), 29 April 2005, at para. 11 (per Mr Justice Aikens). See also BG Group Ple, fn. 52, Award,
para. 145.

63 See Chapter 4 (on the scope of the arbitration agreement: claims and counterclaims of a national
and/or international nature).

64 Noble Energy, Inc. and Machalapower CIA. LTDA v Ecuador and Consejo Nacional de Electricidad,
ICSID Case No. ARB/05/12, Decision on Jurisdiction, 5 March 2008 (G. Kaufmann-Kohler,
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On this basis, investment treaty arbitration has been characterized as a ‘hybrid legal
process relying on and applying both municipal and international law in one integrated
legal process’;%5 or even as being of a sui generis character, which cannot be adequately
rationalized either as a form of public international or private transnational dispute
resolution.®6 The current debate on the nature of and the law applicable to ‘umbrella’
or ‘sanctity-of-contract’ clauses in investment treaties highlights this hybrid character.67

It should further be noted that the ambiguity with respect to the applicable law is
exacerbated by the ad hoc and non-hierarchical nature of the system of arbitration (i).
The parties generally select their own arbitrators, so that the composition of each
tribunal differs from case to case.®® Added to this is the fact that arbitration does not
subscribe to the doctrine of stare decisis.®® The ICSID Tribunal stated in SGS Société
Générale de Surveillance S.A. v Republic of the Philippines (2004):

[Allthough different tribunals constituted under the ICSID system should in general seek to act
consistently with each other, in the end it must be for each tribunal to exercise its competence in
accordance with the applicable law, which will by definition be different for each [investment
treaty] and each Respondent State. Moreover there is no doctrine of precedent in international
law, if by precedent is meant a rule of binding effect of a single decision. There is no hierarchy of
international tribunals, and even if there were, there is no good reason for allowing the first
tribunal in time to resolve issues for all later tribunals.”°

Relatedly, arbitrators are bound to have individual preferences between various inter-
pretations of legal provisions and concepts; and these different views may be included
in separate and dissenting opinions.”? With respect to the choice-of-law methodology
of the Iran—United States Claims Tribunal, Crook observes:

Inevitably, after 7 years and several hundred decisions, the Tribunal’s handling of choice of law
has not been wholly uniform. Arbitrators have come and gone; individual members have taken
quite different approaches. Moreover, the Tribunal has four distinctive institutional configur-
ations. All nine members sit en banc to hear some intergovernmental matters and important

B.M. Cremades, H. Alvarez, arbs), para. 14. See also at para. 21. See generally Chapter 4 (on the scope
of the arbitration agreement: claims and counterclaims of a national and/or international nature).

65 I. Alvik, “The Hybrid Nature of Investment Treaty Arbitration: Straddling the National/
International Divide’ in The New International Law: An Anthology (C.C. Eriksen and
M. Emberland, eds, Leiden, Nijhoff, 2010), 91.

66 See Z. Douglas, “The Hybrid Foundations of Investment Treaty Arbitration’ (2003) 74 Briz. Y.
B. Intl151, 152-3.

67 See Dolzer and Schreuer, fn. 45, at 153 (‘[A]ln umbrella clause is a provision in an investment
protection treaty that guarantees the observation of obligations assumed by the host State vis-a-vis the
investor’). See generally Chapter 6, Section 3.1.2 (on ‘umbrella’ clauses).

68 See Chapter 2, Section 2 (on features of the arbitral process). The Iran—United States Claims
Tribunal differs in this respect. See Chapter2, Section 4.1 (on the Iran—United States Claims
Tribunal).

69 Cf. N. Miller, ‘ “Precedent” Across International Tribunals’ (2002) 15 Leiden J. Int’l L. 483, 488
(‘Precedent is understood by many to refer to the doctrine of stare decisis [...] not generally
understood to be a feature of international law’ [references omitted]); Kaufmann-Kohler, fn. 29, at
358.

70 SGS Société Générale de Surveillance S.A. v Republic of the Philippines, ICSID Case No. ARB/02/
6, Decision on Jurisdiction, 29 January 2004 (A.S. El-Kosheri, J. Crawford, A. Crivellaro, arbs),
para. 97.

71 See C.H. Schreuer, Preliminary Rulings in Investment Arbitration, TDM (18 December 2007), at
2; UNCTAD, Latest Developments in Investor-State Dispute Settlement, TIA Monitor No. 1 (April
2012), 12.
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10 General Introduction

common issues. More frequently, the Tribunal sits in Chambers composed of three arbitrators.
Each configuration has had its own approaches.”2

At the same time, tribunals and scholars emphasize the desirability of consistency and
the need to pay due regard to previous decisions. Indeed, in Duke Energy Electroquil
Partners & Electroquil S.A. v Republic of Ecuador (2008), the ICSID Tribunal found
that it had a ‘duty to seek to contribute to the harmonious development of investment
law, and thereby to meet the legitimate expectations of the community of States and
investors towards establishing certainty in the rule of law’.73 Such practice enables us to
establish trends, if not always a jurisprudence constante,’* with respect to the applicable
law in investment arbitration.”5

An additional reason why investment arbitration lends itself to a discussion on the
relationship between national and international law relates to the system of arbitration
(i): it is the steep increase in the number of investment disputes being settled by
arbitration and the corollary growth of jurisprudence.”¢ Apart from the expansion of
world investment flows,”” this development is linked to the large number of investment
treaties that provide for arbitration between foreign investors and host states.”® Fur-
thermore, whereas arbitration allows the parties to keep the award confidential, in
investment disputes, the trend has been to make it, or at least parts thereof, available to
the general public.”® This is due to the involvement of a state, which necessarily
increases the level of public interest. The Organisation for Economic Co-operation
and Development (OECD) notes:

Investment arbitral awards may have a significant impact on the State’s future conduct, the
national budget and the welfare of the people, so the public interest in investment disputes is
understandable. [...] There are a growing number of arbitration awards which are likely to
influence future cases, and this has argued for their systematic and quick publication.8°

72 J.R. Crook, ‘Applicable Law in International Arbitration: The Iran-U.S. Claims Tribunal
Experience’ (1989) 83 Am. J. Intl L. 278, 286.

73 Duke Energy Electroquil Partners & Electroquil S.A. v Republic of Ecuador, ICSID Case No. ARB/
04/19, Award, 18 August 2008 (G. Kaufmann-Kohler, E.G. Pinzén, A.]J. van den Berg, arbs), para.
117 (references omitted). See also A.R. Sureda, ‘Precedent in Investment Treaty Arbitration’ in
International Investment Law for the 21st Century: Essays in Honour of Christoph Schreuer (C. Binder
etal., eds, Oxford, Oxford University Press, 2009), 830, 842.

74 See Kaufmann-Kohler, fn. 29, at 360, fn. 16 (‘One speaks of jurisprudence constante where there
is a series of cases that resolve a particular issue in a certain way, which then acts as a guide in the future
in resolving that same issue’). But see UNCTAD, Latest Developments in Investor-State Dispute
Settlement, TIA Monitor No. 1 (2009), at 12 (‘[T]here is a trend towards divergent interpretations of
treaty obligations made by international tribunals. This has led to new investor uncertainties and has
resulted in a growing number of conflicting awards [...]); J. Crawford, “Treaty and Contract in
Investment Arbitration’ (2008) 24(3) Arb. Int] 351, 353.

75 In this respect, we note the observation that tribunals may be relatively more inclined to cite
other tribunals as concerns choice-of-law methodology. See Kaufmann-Kohler, fn. 29, at 362-3.

76 See ]. Paulsson, Jurisdiction and Admissibility’ in Global Reflections on International Law,
Commerce and Dispute Resolution: Liber Amicorum in Honour of Robert Briner (Paris, International
Chamber of Commerce, 2005), 601, 605.

77 See W.H. Knull and N.D. Rubins, ‘Betting the Farm on International Arbitration: Is it Time to
Offer an Appeal Option?’ (2000) 11 Am. Rev. Int’l Arb. 531, 536.

78 See UNCTAD, Latest Developments in Investor-State Dispute Settlement, IIA Monitor No. 1
(2008), 2.

79 See, e.g., Democracy Watch and CUPW v Attorney-General of Canada, Affidavit of J. Paulsson, 19
May 2003, para. 5. Awards (or references thereto) are available on, inter alia, the following websites:
<http://italaw.com/>; <http://icsid.worldbank.org/>; <http://investmentclaims.com/>; <http://archive.
unctad.org/iia-dbcases/>; <http://www.kluwerarbitration.com/>; <http://www.investorstatelawguide.
com/>; <http://www.iareporter.com>; <http://westlaw.com/>; (all last visited 1 May 2012).

80 OECD, International Investment Law: A Changing Landscape (Paris, OECD, 2005), 24-5.
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For this purpose, the Iran—United States Claims Tribunal Rules state that each award
‘shall be made available to the public’,8! and the ICSID Rules of Procedure for Arbitra-
tion Proceedings state that the Centre shall ‘promptly include in its publications excerpts
of the legal reasoning of the Tribunal’.82 Thus, the increasing availability of and resort to
arbitration,83 and the ensuing growth in the number of awards rendered and made
public, makes investor—state arbitration a sufficiently rich field for examination.

In sum, it is suggested that there is a need for a systematic analysis of the substantive
applicable law as it pertains to the arbitral settlement of disputes between foreign investors
and host states.84 This is so not only from a practical point of view and for the purpose of
advancing legal certainty; the topic also forms part of; and the present study thus seeks to
contribute to, the debate on the relationship between the national and international legal
orders in general. To this end, the study will draw general conclusions from scholarship
and awards that may so far have been left fragmented.85 This is particularly called for in
view of the recent increase in the number of arbitral awards and the advent of new legal
issues that investment treaty arbitration, in particular, has brought with it.8¢ As such,
Bockstiegel’s prophecy made two decades ago remains true: ‘[TThe arbitral system as it
applies to states and foreign private parties should continue to prove a fascinating and
challenging subject for the student of legal process.’s”

2. The Scope of and Terminology Used in the Study

As indicated in the title and in the earlier text, the study is dedicated to an analysis of
the law (or lex causae)8® applied to the merits8® in arbitration proceedings between

81 Jran—United States Claims Tribunal, Tribunal Rules of Procedure, art. 32(5), 3 May 1983.

82 JCSID Rules of Procedure for Arbitration Proceedings, art. 48(4).

85 But see M. Sornarajah, ‘Reactions to Neo-Liberal Excesses in Investment Arbitration” in The
Future of Investment Arbitration (C.A. Rogers and R.P. Alford, eds, Oxford, Oxford University Press,
2009), ch. 14 (referring to withdrawals from ICSID and the denunciation of BITs); UNCTAD, World
Investment Report, fn. 39, at 86-8. But see C.N. Brower and S.W. Schill, ‘Is Arbitration a Threat or a
Boon to the Legitimacy of International Investment Law?’ (2009) 9 Chi. J. Intl L. 471, 496 (‘The
more drastic reactions of states, such as terminating investment treaties or withdrawing from the
ICSID Convention [...] are a phenomenon that seems to be limited to a minority of states and can
often be explained more by the countries’ internal political situation rather than a more widespread
view of a lack of legitimacy of international investment law and arbitration’).

84 Cf. V. Heiskanen, ‘Forbidding Dépecage: Law Governing Investment Treaty Arbitration’ (2009)
32 Suffolk Transnat! L. Rev. 367 (‘[T]he time now seems ripe to take a fresh look at the age-old
controversy surrounding the concept of governing law in international arbitration—a controversy that
[...] stretches back to the early 1960’s, and even beyond’).

85 As illustrated by the multitude of sources referred to throughout the book, there is a wealth of
legal scholarship on the law applicable to the arbitral settlement of investment disputes. Whereas many
scholars address the relationship between national and international law, general theoretical conclu-
sions are often, although not always, lacking.

86 Cf. Heiskanen, fn. 84, at 399.

87 K.-H. Béckstiegel, ‘Mixed International Arbitration. By Stephen J. Toope’ (1992) 86 Am. J. Int
L. 228, 230 (book review).

88 See C. McLachlan, ‘Investment Treaty Arbitration: The Legal Framework’ in 50 Years of the New
York Convention (ICCA Congress Series no. 14, A.J. van den Berg, ed., Alphen aan den Rijn, Kluwer
Law International, 2009), 95, 108 (LEX CAUSAE[:] The question of the law applicable to
the substance of an investment treaty arbitration is a question of applicable law at two levels: (a)
the identification, as a matter of choice of law, of the legal system or systems applicable to the issues
before the tribunal; and (b) the determination, within any such system so designated as applicable, of
the relevant rules necessary to decide the issue’).

89 Cf. A. Orakhelashvili, “The International Court and “Its Freedom to Select the Ground upon
which it will Base its Judgment”’ (2007) 56 Intl Comp. L. Quart. 171, at fn. 1 (‘Merits can be
conveniently defined as “the issues of fact and law which give rise to the cause of action, and which an
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foreign investors and host states. Here and elsewhere this form of arbitration is referred
to as ‘investment arbitration’,%? or ‘investor—State arbitration’.®! More specifically, the
focus is placed on the interplay between national and international law as evidenced
mainly by the tribunals’ choice-of-law methodology employed in awards and decisions;
but we will also consider such interplay in light of relevant national and international
legal instruments, jurisprudence, and scholarship.

For the term ‘arbitration’, we refer to Born, who defines it as ‘a process by which
parties consensually submit a dispute to a non-governmental decision-maker, selected
by or for the parties, to render a binding decision resolving a dispute in accordance with
neutral, adjudicatory procedures affording the parties an opportunity to be heard’.?2
While the process is discussed in more detail in Chapter 2, it is appropriate to note
already at this point that with some exceptions and variations, investment arbitration
relies on the framework of international commercial arbitration. This framework was
primarily designed for commercial disputes between private parties;? but because of
the wide definition and scope of international commercial arbitration,?# it also encom-
passes investor—state arbitration. Brower explains:

Historically, investor—state arbitration takes place within a framework that resembles inter-
national commercial arbitration. Thus, the ICSID Convention ‘borrowl[s] heavily from the
structures of international commercial arbitration.” Likewise, ICSID’s Additional Facility Rules
‘are based on. . . provisions of the [ICSID] Convention which lend themselves to inclusion in an
instrument of a contractual nature, and include some provisions derived from the UNCITRAL

Rules and the ICC Rules.”?s

According to Brower, this customary use of commercial arbitration models took root
because it furthers international investment by providing investors with access to an
efficient and predictable form of dispute resolution that produces enforceable out-
comes.?S And, as a consequence, the ‘thinking, attitudes, procedures and concepts of
commercial arbitration dominate at present investment arbitration’.*” For that reason,

applicant State must establish in order to be entitled to the relief claimed”, Judge Read, Anglo-Iranian
Oil Co [1952] IC] Rep 148’).

90 Cf. T.W. Wilde, ‘“The Specific Nature of Investment Arbitration’ in New Aspects of International
Investment Law (P. Kahn and T.W. Wilde, eds, Leiden, Nijhoff, 2007), 43.

91 Cf. Dugan etal,, fn. 46.

92 G. Born, International Arbitration: Law and Practice (Alphen aan den Rijn, Kluwer Law
International, 2012), ch. 1, s. 1(A). See also J.-F. Poudret etal., Comparative Law of International
Arbitration (London, Sweet & Maxwell, 2007), 1; Petrochilos, fn. 17, at 3 (‘The jurisdictional function
entrusted to the arbitrator, and the attendant binding force of his pronouncement, distinguishes
arbitration from kindred alternative means of dispute settlement: expert valuation, mediation, concili-
ation, “mini-trial”, and so forth’ [references omitted]).

93 See Schreuer, “The Relevance of Public International Law’ in International Commercial Arbitra-
tion: Investment Disputes, at 9, fn. 28, available at <http://www.univie.ac.at/intlaw/pdf/csunpublpaper_1.
pdf> (last visited 1 May 2012).

94 For a definition of international commercial arbitration, see UNCITRAL Model Law on Inter-
national Commercial Arbitration (with amendments as adopted in 2006, with Explanatory Note), arts
1-2. But see F.A. Mann, ‘Lex Facit Arbitrum’ in International Arbitration: Liber Amicorum for Martin
Domke (P. Sanders, ed., The Hague, Martinus Nijhoff, 1967), 157, 159 (‘Although [...] it is not
uncommon and, on the whole, harmless to speak, somewhat colloquially, of international arbitration, the
phrase is a misnomer. In the legal sense no international commercial arbitration exists. [...] [E]very
arbitration is national arbitration, that is to say, subject to a specific system of national law’).

95 C.H. Brower II, ‘Beware the Jabberwock: A Reply to Mr Thomas’ (2002) 40 Colum. J. Transnat’l
L. 465, 474-5 [references omitted]). Cf. G. van Harten, Investment Treaty Arbitration and Public Law
(Oxford, Oxford University Press, 2007), 5 (Investment arbitration ‘piggybacks on the rules and
structure of international commercial arbitration’).

96 Brower II, fn. 95, at 475 [references omitted]. 97 Wilde, fn. 90, at 54.
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this study will, where appropriate, also draw from sources concerning international
commercial arbitration in general.

Still, we note that investment arbitration is evolving into a sui generis system with
several distinguishing features.?8 Apart from the involvement in the proceedings of a
sovereign state, this development is due in particular to the proliferation of treaty
arbitration. International investment agreements (IIAs) and free trade agreements
(FTAs), of a bi- and multilateral nature, are designed to stimulate foreign investments,
and for that purpose they generally allow investor nationals of one contracting state to
invoke in arbitral proceedings®® substantive obligations vis-3-vis another contracting
state: the host state. These obligations include ‘national’, ‘most-favored-nation’, and
‘fair and equitable’ treatment; ‘full protection and security’; as well as the prohibition of
expropriation of investments except in the public interest and against compensation.10°
In this context, Wilde makes the prediction that ‘investment arbitration will increas-
ingly separate itself from the model of private commercial arbitration and move towards
the models of international judicial review of governmental conduct’.10

Importantly, these special features of investment (treaty) arbitration have significant
impact on the main focus of this study: the law applied to the merits in investor—state
arbitration. Traditionally, in proceedings involving a foreign element, choice-of-law
rules’? are applied to identify the substantive national law.193 While this description
generally'®4 applies to commercial arbitration between two private parties, for

98 Cf. T. Weiler and T.W. Wilde, Tnvestment Arbitration under the Energy Charter Treaty in the
light of new NAFTA Precedents: Towards a Global Code of Conduct for Economic Regulation’
(August 2002) 19 ASA Special Series 159, 162, at fn. 10, TDM 1(1) (2004). See also T.T. Landau,
‘Reasons for Reasons: The Tribunal’s Duty in Investor—State Arbitration’ in 50 Years of the New York
Convention (ICCA Congress Series no. 14, A.J. van den Berg, ed., Alphen aan den Rijn, Kluwer Law
International, 2009), 187, 188 (‘[S]uch is the radically different nature of investor—State arbitration
that commercial arbitration is now a false analogy’). But see D.D. Caron, ‘Investor—State Arbitration:
Strategic and Tactical Perspectives on Legitimacy’ (2009) 32 Suffolk Transnational L. Rev. 513-14
(‘System wide legitimacy critiques often focus on investor state arbitration as though it is a clearly
distinguishable category of international dispute resolution. I have never agreed that a categorical
distinction between investment arbitration and international commercial arbitration in terms of these
critiques is so obvious as some assume [...]’).

99 Cf. O. Spiermann, Individual Rights, State Interests and the Power to Waive ICSID Jurisdiction
under Bilateral Investment Treaties’ (2004) 20(2) Arb. Int1179, 180 (‘[A]rguably as “the main objective
of bilateral investment treaties”, all but a few arrange for international arbitration’ [references omitted]).

100 See generally Dolzer and Schreuer, fn. 45; A. Reinisch, Standards of Investment Protection
(Oxford, Oxford University Press, 2008). For specific examples of the language used in bilateral
investment treaties, see UNCTAD, Investment Instruments Online: Bilateral Investment Treaties,
available at <http://www.unctadxi.org/templates/DocSearch, 779.aspx> (last visited 1 May 2012).

101 Wilde, fn. 90, at 53—-4. See also G. van Harten and M. Loughlin, ‘Investment Treaty
Arbitration as a Species of Global Administrative Law’ (2006) 17(1) Eur. J. Int] L. 121, 122 (The
regime of international investment arbitration provides ‘a singularly important and under-appreciated
manifestation of an evolving system of global administrative law’).

102 The term choice-of-law rules is also referred to as ‘conflict of laws’ or ‘private international law’,
both of which are broader in scope than ‘choice of law’. See US Rest 2d Confl Intro§ 1, Comment a. 3
(defining ‘choice-of-law rules’ as the rules of each state that ‘determine which law (its own local law or
the local law of another state) shall be applied by it to determine the rights and liabilities of the parties
resulting from an occurrence involving a foreign element’); European Commission, European Judicial
Network, Glossary: Private International Law, available at <http://ec.europa.eu/civiljustice/glossary/
glossary_en. htm#PrivIntLaw> (last visited 1 May 2012).

103 See G.C. Moss, ‘International Arbitration and the Quest for the Applicable Law’ (2008) 8(3)
Global Jurist 2.

104 Note, however, the concept of lex mercatoria. See ].L. Daly, ‘International Commercial
Negotiation and Arbitration’ (2001) 22 Hamline J. Pub. L. ¢ Pol’y 217, 242 (referring to lex mercatoria
as the customary principles of international commerce). See generally F. De Ly, International Business
Law and Lex Mercatoria (Amsterdam, North-Holland, 1992).
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investment arbitration, there is a need to broaden the concept choice-of-law rules in
such a way that it also—or rather—concerns the question of whether national or
international law should be applied to the merits.105

In any situation involving multiple sources of obligations there is an inherent chance
of conflict. In this study, the focus is the interplay between national and international
norms, rather than norms from each legal order inter se. By ‘conflict’ the study adopts
the meaning used by the International Law Commission in its Report on Fragmenta-
tion of International Law, namely as ‘a situation where two rules or principles suggest
different ways of dealing with a problem’.196 As to the meaning of the term ‘national’
law, it is used synonymously with ‘municipal’, ‘domestic’, ‘internal’, or ‘local’ law.107
The term ‘international’ law is employed in the meaning of ‘public international’ law,
corresponding to the applicable law clause set out in the Statute of the IC]J. In the words
of the UNCITRAL Tribunal in Merrill & Ring Forestry L.P. v Canada (2010):

The meaning of international law can only be understood today with reference to Article 38(1) of
the Statute of the International Court of Justice, where the sources of international law are
identified as international conventions, international custom, general principles of law, and
judicial decisions and the teachings of the most highly qualified publicists as a subsidiary
means for the determination of the rules of law.108

It should be added that the study does not deal with the nature or application of soft law
in investment arbitration,'? nor does it cover decisions rendered ex aequo et bono.11°
The substantive law applicable to the merits should be differentiated from other
systems of law or ‘legal orders’'!! involved in arbitration proceedings: (i) the law
governing the parties’ capacity to enter into an arbitration agreement; (i) the law

105 Cf. G.R. Delaume, Transnational Contracts, Applicable Law and Settlement of Disputes:
A Study in Conflict Avoidance’, Booklet 1, Table of Contents and Introduction § 1.01 (Oceana
Publications, Inc. Dobbs Ferry, New York, 1983); Di Pietro, fn. 37, at 223.

106 Tnternational Law Commission, Fragmentation of International Law: Difficulties Arising from
the Diversification and Expansion of International Law (Report of the Study Group of the Inter-
national Law Commission, finalized by M. Koskenniemi, 13 April 2006), A/CN.4/L.682, at Conclu-
sions, para. 25. See also Conclusions, para. 14(2).

107 Cf. N. Blackaby etal., Redfern and Hunter on International Arbitration (Oxford, Oxford
University Press, 2009), 198, at fn. 129. On the (broad) meaning of the term ‘law,’ see J. Paulsson,
Unlawful Laws and the Authority of International Tribunals (Lalive Lecture, Geneva, 27 May 2009)
(2008) 23(2) ICSID Rev.-FIL] 215.

108 Merrill & Ring Forestry L.P. v Canada, Award, 31 March 2010 (F.O. Vicufia, K.-W. Dam,
J.W. Rowley, arbs), para. 184; Statute of the International Court of Justice, art. 38(1). But see Wilde,
fn. 90, at 94 (‘[I]nternational law remains a relevant source of applicable law governing investment
disputes, but only with the caveat that the situation of investor—State arbitration is now distinct, in
significant aspects, from the law for and by States’). Cf. Report of the Executive Directors on the
Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
International Bank for Reconstruction and Development, 18 March 1965, Doc. ICSID/2, 1 ICSID
Rep. 31, at para. 40. On the qualification of legal rules as ‘domestic’ or ‘international’, see
C. Brélmann, ‘Deterritorialization in International Law: Moving Away from the Divide Between
National and International Law’ in New Perspectives on the Divide Between National & International
Law (J. Nijman and A. Nollkaemper, eds, Oxford, Oxford University Press, 2007), 84, 86.

109 See generally G. Kaufmann-Kohler, ‘Soft Law in International Arbitration: Codification and
Normativity’ (2010) 1(2) /. Int. Disp. Settlement 283.

110 Cf. R.D. Bishop, ‘A Practical Guide for Drafting International Arbitration Clauses’ (2000) 1
Intl Energy L. & Tax’n Rev. 16, at Section 4 (‘Rather than deciding a case strictly on the basis of
applicable law, under some circumstances, an arbitral panel may rule based on equitable principles.
Generally, the arbitrators must be authorized to do so. This is usually accomplished by empowering the
arbitrators either to act as amiable compositeurs or to decide the case ex aequo et bono’).

11 See, e.g., P.-M. Dupuy, ‘The Danger of Fragmentation or Unification of the International Legal
System and the International Court of Justice’ (1999) 31 N.Y.U. J. Intl L. & Pol. 791, 793 (Dupuy
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governing the arbitration agreement and the performance of that agreement;112 (iii) the
law governing the existence and proceedings of the arbitral tribunal—the lex arbitri;
and (iv) the law governing recognition and enforcement of the award.!3 Apart from
the third category, the identification of these other applicable laws does not constitute a
focus of this study. Lex arbitri may be defined as ‘a body of rules which sets a standard
external to the arbitration agreement, and the wishes for the parties, for the conduct of
the arbitration’.114 As will be elaborated in the subsequent chapter, the lex arbitri may
coincide with the law of the tribunal’s ‘juridical seat’ (siége d'arbitrage), a term that refers
to the state in which the tribunal is seated.!'5 Tribunals whose lex arbitri is national in
nature will be referred to as ‘territorialized’, while tribunals that operate outside a national
framework are coined as ‘internationalized’. This latter term seeks, for the purposes of
this study, to distinguish investment tribunals from non-arbitral international courts
(and tribunals), such as the European Court of Human Rights, as well as international
courts (and tribunals) set up solely to settle disputes between states, e.g. the International
Court of Justice or the World Trade Organization dispute settlement system.!16

Other key concepts used in this study include ‘foreign investor’, ‘home state’, ‘host
state’, and ‘investment dispute’. For present purposes, it should suffice to state that the
first concept includes both natural and juridical persons that have a nationality different
than the host state, and which is one of the parties to the arbitral proceedings.!1”
‘Home state’ refers to the state of nationality of the foreign investor.118 By ‘host state’ is
meant the state in which the investment is (being) made, and the other party to the
proceedings.!1® ‘Investment dispute’ refers to a legal dispute!2® between the foreign

defines legal order as ‘a system of norms binding on determined subjects which trigger some pre-
established consequences when the subjects breach their obligations’).

112 The law applicable to the arbitration agreement is briefly discussed. See Chapter 4, Section 3 (on
the scope of the arbitration agreement: national and/or international claims); Chapter 5, Section 3.2.2.1
(on the corrective application of international law when the parties have agreed to the sole application of
national law) (regarding the possibility that international law may play a supervening role vis-a-vis
national law when the arbitration agreement is governed by international law).

113 See Blackaby etal., fn. 107, at 164; L. Mistelis, ‘Reality Test: Current State of Affairs in Theory
and Practice Relating to “Lex Arbitri”>> (2006) 17(2) Am. Rev. Intl Arb. 155, at Section II(A).

114 Smith Ltd v H & S International [1991] 2 Lloyd’s Rep. 127, 130 (per Steyn, J.). See also F.
A. Mann, Notes and Comments on Cases in International Law, Commercial Law, and Arbitration
(Oxford, Clarendon Press, 1992), 10 (defining ‘lex arbitri’ as the ‘lex fori of the arbitration’); Mistelis,
fn. 113, at Section II(C).

115 See C.H. Brower, II, “The Place of Arbitration’ in International Investment Law and Arbitration:
Leading Cases from the ICSID, NAFTA, Bilateral Treaties and Customary International Law (Tood Weiler,
ed., London, Cameron May, 2005), 151.

116 See generally at Chapter 2, Section 4 (on internationalized tribunals). Cf. E. Lauterpacht, “The
World Bank Convention on the Settlement of International Investment Disputes’, Recueil d’Etudes de
Droit International en Hommage & Paul Guggenheim (Genéve, Tribune, 1968) 642, at 649 (If an
arbitration is held in England it is subject to control by English law. This is so even if one of the parties
to the arbitration is a foreign State, and is only not so in the case of a strictly international arbitration
where both parties are States’).

17 See, e.g., UNCTAD, Scope and Definition: Second UNCTAD Series on Issues in International
Investment Agreements (9 March 2011). See also Chapter 2, Section 4.2 (on ICSID tribunals).

18 Cf. Case Concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v
Spain), Judgment, 5 February [1970] ICJ Rep. 3, at para. 71 (Canada was the home State of the
company, as it was ‘not disputed that the company was incorporated in Canada and has its registered
office in that country’).

119 Cf. ASEAN Agreement for the Promotion and Protection of Investments (1987), art. 1(6) (‘The
term “host country” shall mean the Contracting Party wherein the investment is made’); Petrochilos,
fn. 17, at 246 (referring to the host State as the ‘investment-recipient state’).

120 See C.H. Schreuer, Whar is a Legal Dispute TDM (December 2007). See also Chapter 2,
Section 4.2 (on ICSID tribunals).
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investor and the host state relating to the particular investment made by the former in
the territory of the latter.12! For the term ‘arbitration agreement’, the English Arbitra-
tion Act offers a useful definition: ‘any agreement to submit to arbitration present or
future disputes (whether they are contractual or not)’.122

Lastly, it is noted that an effort was made to include relevant material available by 1
May 2012; although it has been possible to include some later developments.

3. The Method and Plan of the Study

As a necessary first step, we will seek to determine the nature of the arbitral tribunals;
and more specifically whether the arbitrators may be seen to be agents of solely the
parties, or whether they (also) receive their mandate from either a national or the
international legal order. For that purpose, Chapter 2 begins with a brief description of
the arbitral process, which is followed by a discussion of the delocalization theory and
the seat theory. The analysis will be based on both scholarship and practice; the latter
including national arbitration laws, arbitration rules, the ICSID Convention, and the
Iran—United States Claims Settlement Declaration. It concludes by characterizing
arbitral tribunals as either ‘territorialized” or ‘internationalized’.

The remainder of the study is dedicated to choice-of-law methodology in investment
arbitration as it pertains to the application of national and/or international law.
Chapter 3 discusses the implications of the territorialized or internationalized nature
of investment tribunals for their choice-of-law methodology. To this end, it examines
choice-of-law rules as reflected in national arbitration laws, arbitration rules, the ICSID
Convention, the Iran—United States Claims Settlement Declaration, together with
jurisprudence and legal scholarship on the applicable law. It demonstrates the high
degree of freedom that the parties to the dispute and the arbitrators enjoy when
ascertaining the substantive applicable law, and thereby the prima facie applicability
of national and international law in arbitration proceedings between investors and host
states.

Chapter 4 deals with the jurisdiction of investment tribunals as provided for in the
arbitration agreement. As we will see, arbitration agreements differ in scope as to the
extent to which they allow the disputing parties to bring claims and counterclaims of a
national and/or an international nature. The chapter also introduces the choice-of-law
technique of characterization, which assists a tribunal in determining the nature and
possible exclusion of the various claims and counterclaims brought before it, and
thereby also the relevance of national and/or international law to the dispute at hand.

In Chapters 5 to 7, we analyse arbitral practice with respect to the interplay between
national and international law. As with all studies, there were various options as to how
best to organize the material, including that of focusing on each type of tribunal, or
rather on the law applied. While the former approach might have been more consistent
with the chronology of my own examination, in the end, the latter approach was
adopted. This may be explained on the basis that a cross-cutting analysis better
corresponds to the choice-of-law methodology of the tribunals, in that they often
draw from and rely on each other’s reasoning, regardless of the law/rules/treaty

121 See Douglas, fn. 43, at 189 (‘Rule 23. The economic materialisation of an investment requires
the commitment of resources to the economy of the host state by the claimant entailing the assumption
of risk in expectation of a commercial return’); UNCTAD, fn. 117. See also Chapter 2, Section 4.2 (on
ICSID tribunals).

122 English Arbitration Act (1996), s. 6(1).
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pursuant to which they operate. Indeed, an important observation made in the course
of the study is the recurrent consistency and cross-fertilization that takes place between
different tribunals in this respect. Such practice also constitutes a practical reason for
the present structure: as the tribunals regularly adopt similar choice-of-law method-
ology, a division according to the nature of the tribunal would lead to much repetition.
For the same reason, it is hoped that the structuring of the material according to the
applicable law (being national or international, or both) will prove to be more reader-
friendly. It is emphasized that the analysis of arbitral practice does not intend to
represent an exhaustive review of all awards of relevance to the topic at hand.

Chapter 5 is dedicated to an analysis of awards and scholarship on the situations in
which it has been held and argued that national law should be primarily applied to the
merits of the dispute. In particular, we will examine the factors of party autonomy,
considerations of host state sovereignty, and the national nature of the claim.

Chapter 6 examines situations where international law could, or has been held to, be
the primarily applicable law. Reasons that have been offered in this respect include
party autonomy, the international nature of the claim, and the superiority of inter-
national law vis-a-vis national law.

In Chapter 7, we will see that tribunals may also refer to consistency between the
relevant national and international norms, and settle the dispute by reference to both
legal orders.

Each chapter includes interim and general conclusions. Chapter 8 offers concluding
observations.
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2

Territorialized and Internationalized
Arbitration Tribunals

The relevance of the place of arbitration and the tendency to deregulation are not
necessarily contradictory. From a theoretical point of view, one might argue that
deregulation of international commercial arbitration is to a large extent based
upon the law of the place of arbitration which provides for deregulation and sets
forth its conditions and limits.!

1. Introduction

In order to determine the applicable law in any given arbitral proceeding, one must first
establish the tribunals’ source of authority to render awards. This issue, which is
intrinsically linked to the nature of the tribunals, has given rise to different theories,
the most prominent of which are the seat theory and the delocalization theory.
Following an assessment of these theories in light of state practice in the form of
national arbitration laws, treaties, and jurisprudence, together with arbitration rules,
awards, and scholarship, we will conclude that the tribunals may be divided into two
categories. Based on the international principle of territorial sovereignty, coupled with
considerations of due process, finality, and consistency, the tribunals’ mandate may
generally be said to stem from the state in which the tribunal is seated. Most types of
investment tribunals may therefore be classified as ‘territorialized’.2 However, and by
way of exception, states may relinquish their sovereign right to regulate activities taking
place on their territory; and in the area of investment arbitration, this is the case with
respect to tribunals established pursuant to the (ICSID) Convention on the Settlement
of Disputes between States and Nationals of Other States,? and the Iran—United States
Claims Tribunal, set up on the basis of the Algiers Accords.4 These latter tribunals,

U F. De Ly, ‘The Place of Arbitration in the Conflict of Laws of International Commercial
Arbitration: An Exercise in Arbitration Planning’ (1991) 12 Nuw. /. Intl L. & Bus. 48, 69.

2 In terms of numbers of arbitrations, however, these territorialized tribunals are probably in the
minority. It is difficult, if not impossible, to give an exact percentage, as arbitrations conducted outside
the ICSID framework are not always registered. Yet, there are some estimates. See S. Wittich, “The
Limits of Party Autonomy in Investment Arbitration’ in Investment and Commercial Arbitration:
Similarities and Divergences (C. Knahr, ed., Utrecht, Eleven International Publishing, 2010), 47, 48
(“With 63.5 per cent of the known investment disputes, ICSID clearly holds the leading position in
investment, especially treaty-based arbitration’ [references omitted]). Another difficulty is that refer-
ences to ICSID often include the ICSID Additional Facility Rules. See UNCTAD, ‘Latest Develop-
ments in Investor—State Dispute Settlement’ /IA Monitor No. 1 (April 2012), at 1.

3 Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (1965) (hereinafter ICSID/Washington Convention).

4 For the text of the Algiers Accords (1981), including the Declaration of the Government of the
Democratic and Popular Republic of Algeria (General Declaration) and the Declaration of the
Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of Claims
by the Government of the United States of America and the Government of the Islamic Republic of
Iran (Claims Settlement Declaration), see 1 Iran-U.S. C.T.R. 3 (1981-2).
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20 Territorialized and Internationalized Arbitration Tribunals

whose mandate is founded in the international legal order, will be referred to as
‘internationalized’.

As to the structure of our analysis, we will first observe some special features of the
arbitral process (Section 2). In Section 3, we will proceed to examine the delocalization
theory and the seat theory, respectively. In brief, adherents of the delocalization theory
advocate the view that the arbitral process is—or at least should be—self-contained, with
little or no interaction with a particular national legal order. Contrariwise, according to
the seat theory, arbitral proceedings are subject to the law of the state in which the award
is rendered—also referred to as the tribunals’ juridical seat. While emphasizing the
considerable influence that the delocalization theory has had on state practice, it will be
concluded that the same state practice supports the seat theory, at least as concerns
territorialized tribunals. In Section 4, we will discuss separately the internationalized
nature of tribunals operating pursuant to a treaty regime—the Iran—United States Claims
Tribunal and ICSID tribunals—before reaching general conclusions in Section 5.

2. Features of the Arbitral Process

An inherent feature of and requirement in arbitration is consent. In other words, it is up
to both parties to the dispute to agree to settle it through arbitration.> The arbitral
process thus differs from national litigation in that the jurisdiction of domestic courts
does not depend on the consent of the respondent.é The process is rather more akin to
that before international courts and tribunals, as the latter do require the consent of
both states parties in order to render a judgment or an award.”

In investment arbitration, the parties’ consent is provided for in their arbitration
agreement, which may refer to an existing dispute (compromis); or, more commonly, it
may be contained in an arbitration clause concerning future disputes (clause compro-
missoire).8 The latter may be found in an investment contract entered into by the
disputing parties; or it may be included in the national legislation of the host state, or in
a bi- or muldilateral investment treaty to which the host state and the investor’s home
state are parties.® Since the mid-1980s, numerous awards have been rendered on the
basis of host state consent provided in investment laws; or especially in recent years,
investment treaties, adopted or entered into by the host state with regard to disputes
arising out of investments made in its territory.!® The term ‘arbitration without privity’
has been used to describe this mode of arbitrating, whereby the host state makes its

5 See generally C. Schreuer, ‘Consent to Arbitration” in Oxford Handbook of International Invest-
ment Law (P. Muchlinski etal., eds, Oxford, Oxford University Press, 2008), 830. But see
AM. Steingruber, Consent in International Arbitration (Oxford, Oxford University Press, 2012), 1
(‘[T]he certainty that “arbitration is consensual by nature” or that “arbitration is a creature of contract”
has begun to be questioned’).

6 See G. Bichler, Procedures in International Law (Berlin, Springer, 2008), 35.

7 See Status of Eastern Carelia Case (Fin. v USSR), 1923 PCI]J (Ser. B) No. 5, at 27 (Advisory
Opinion of 23 July).

8 United Nations Commission on International Trade Law, UNCITRAL Model Law on Inter-
national Commercial Arbitration (with amendments as adopted in 2006, with Explanatory Note)
(hereinafter UNCITRAL Model Law), Explanatory Note, para. 18.

9 Cf. Salini Construtorri S.p.A. and Italstrade S.p.A. v Morocco, ICSID Case No. ARB/00/4,
Decision on Jurisdiction, 23 July 2001 (R. Briner, B. Cremades, 1. Fadlallah, arbs), para. 27.

10 See A.R. Parra, ‘Provisions on the Settlement of Investment Disputes in Modern Investment
Laws, Bilateral Investment Treaties and Multilateral Instruments on Investment’ (1997) 12(2) ICSID
Rev-FIL] 287. See also Chapter 1, Sections 2-3 (on motivations for the study and the scope of and
terminology used in the study); Chapter 4, Section 3.2 (on arbitration without privity).
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offer to arbitrate disputes with foreign investors, and it is up to the investor to accept
the offer by instituting proceedings against the host state.!! As stated in E/ Paso Energy
International Company v Argentine Republic (2006):

[An ICSID tribunal] can only have jurisdiction if there is mutual consent. It is now established
beyond doubt that a general reference to ICSID arbitration in a BIT can be considered as being
the written consent of the State [ . . . ], and that the filing of a request by the investor is considered
to be the latter’s consent.!2

The instruments that provide for consent will to a greater or lesser extent set out the
framework for the arbitration. The parties may formulate their own rules in this
respect,!3 but most often they refer to a standard set of arbitration rules. These rules
may provide for either non-institutionalized (ad hoc) or institutionalized arbitration.
The former is illustrated by the UNCITRAL Arbitration Rules!4 and the latter by
the rules promulgated by (private) institutions across the world, such as the Inter-
national Chamber of Commerce (ICC),!5 the London Court of International Arbi-
tration (LCIA),16 the Stockholm Chamber of Commerce (SCC),17 the American
Arbitration Association (AAA),'8 the Cairo Regional Centre for International Com-
mercial Arbitration (CRCICA),!® the China Council for the Promotion of Inter-
national Trade/China Chamber of International Commerce (CIETAC),20 the
Netherlands Arbitration Institute (NAI),2! the Dubai International Arbitration
Centre,22 and the World Bank.23

11 J. Paulsson, ‘Arbitration Without Privity’ (1995) 10(2) ICSID Rev.-FIL] 232. See also
V. Heiskanen, ‘Forbidding Dépecage: Law Governing Investment Treaty Arbitration’ (2009) 32
Suffolk Transnat’l L. Rev. 367, 373 (‘In such a legal construction, the agreement to arbitrate is not
part and parcel of an arm’s length transaction. It is expressed in two independent consents—or an
“offer” and an “acceptance”—that remain separated by the invisible sovereign veil of the state, which is
never pierced by the handshake of the parties. But this strange transnational transaction is not only
separated in terms of jurisdictional space. It is also separated in terms of time, since at the time when
the foreign investor accepts the state’s offer to arbitrate, the dispute between the parties has already
arisen’).

12 E] Paso Energy International Company v Argentine Republic, ICSID Case No. ARB/03/15,
Decision on Jurisdiction, 27 April 2006 (L. Caflisch, B. Stern, P. Bernardini, arbs), para. 25.

13 See UNCITRAL, Notes on Organizing Arbitral Proceedings, XXVII UNCITRAL Y.B. (1996), at

ara. 16.

14 UNCITRAL Arbitration Rules (as revised in 2010). See also J.D. Franchini, ‘International
Arbitration Under the UNCITRAL Arbitration Rules: A Contractual Provision for Improvement
(1994) 62 Fordham L. Rev. 2223, 2226-7 (the UNCITRAL Arbitration Rules may also be used by
tribunals set up under institutions such as the ICC, in which case the parties stipulate that the
UNCITRAL Rules will substitute for the institution’s rules).

15 Rules of Arbitration of the International Chamber of Commerce (in force as from 1 January
2012) (hereinafter ICC Rules).

16 London Court of International Arbitration (LCIA) Arbitration Rules (effective 1 January 1998)
(hereinafter LCIA Rules).

17 Rules of the Arbitration Institute of the Stockholm Chamber of Commerce (as in force as from
1 January 2010) (hereinafter SCC Rules).

18 American Arbitration Association, International Center for Dispute Resolution (ICDR) Inter-
national Dispute Resolution Procedures (Arbitration Rules amended and effective 1 June 2009).

19 Cairo Regional Centre for International Commercial Arbitration (CRCICA) Arbitration Rules
(in force as from 1 March 2011) (hereinafter CRCICA Rules).

20 China International Economic and Trade Arbitration Commission (CIETAC) Arbitration Rules
(effective 1 May 2012).

21 Netherlands Arbitration Institute (NAI) Arbitration Rules (effective 1 January 2010) (hereinafter
NAI Rules).

22 Dubai International Arbitration Centre (DIAC) Arbitration Rules (effective 7 May 2007).

23 See ICSID Convention; ICSID Additional Facility Rules (as amended and in effect from
10 April 2006).
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22 Territorialized and Internationalized Arbitration Tribunals

Whereas ad hoc arbitration gives the parties the utmost control over the procedure,
institutionalized arbitration adds the comfort element of knowing that the institution
has experience in the way it handles arbitral proceedings; and often, their secretariat
comprises counsel to whom the parties and arbitrators may turn for advice.24 Also, the
institutions may fulfil a more stringent supervisory role than each tribunal in isolation.
The work of ICC arbitral tribunals, for instance, is monitored by the ICC International
Court of Arbitration, which oversees the arbitration process from the initial request to
the final award.2s

Apart from neutrality,26 one reason for resorting to arbitration is the comparative
flexibility it provides to parties and arbitrators as opposed to court litigation. Arbitra-
tion rules allow the disputing parties much freedom in tailoring the proceedings to suit
their special wishes; and they provide default provisions that apply in case the parties
have not agreed otherwise. Such procedural freedom is illustrated by the UNCITRAL
Arbitration Rules, which state that disputes shall be settled in accordance with these
Rules ‘subject to such modification as the parties may agree’.2” Further, it is often
explicitly mentioned that the parties may agree on such matters as the identity of the
arbitrator(s) or an appointing authority;28 the place of arbitration;2° and, as will be
amply demonstrated in the subsequent chapters, the law applicable to the merits of the
dispute.39 Some rules, however, are mandatory in nature, such as the requirement that
the parties must be treated with equality and be given a reasonable opportunity of
presenting their case.3!

Other noteworthy features of the arbitral process include first, the doctrine of
Kompetenz| Kompetenz, by virtue of which tribunals may rule on their own jurisdic-
tion.32 Secondly, arbitrators may render an award despite the fact that a party does not
appear or otherwise frustrates the proceedings.33 A last characteristic is the final and
binding nature of the award. The SCC Rules, for instance, provide that ‘[a]n award
shall be final and binding on the parties when rendered. By agreeing to arbitration
under these Rules, the parties undertake to carry out any award without delay.’34

24 See U. Onwuamaegbu, International Dispute Settlement Mechanisms—Choosing Between
Institutionally Supported and Ad Hoc’; and ‘Between Institutions’ in Arbitration under International
Investment Agreements: A Guide to the Key Issues (K. Yannaca-Small, ed., Oxford, Oxford University
Press, 2010), 63, 64.

25 See ICC Rules (2012), arts 1, 33. See also J.P. Gaftney, The Liberty of Decision of the Arbitral
Tribunal, TDM (6 June 2008).

26 Cf. I. Alvik, Contracting with Sovereignty (Oxford, Hart, 2011), 44 (‘[The foreign investors are
sceptical towards litigation in national courts. This is not necessarily only because it is believed that the
courts will be corrupt or unreliable or openly partisan as such. Even the most impartial national court
may show greater understanding for the concerns of its home government than a neutral and detached
international judge’).

27 UNCITRAL Arbitration Rules (2010), art. 1(1). See also ICSID Convention (1965), art. 44.

28 See UNCITRAL Arbitration Rules (2010), arts 6—7; ICSID Convention (1965), art. 37(2).

29 See UNCITRAL Arbitration Rules (2010), art. 18; ICSID Convention (1965), arts 62-3.

30 See generally Chapter 3, Section 3.1 (on party agreement on the applicable law). See also
Chapter 5, Section 2.1 (on party agreement on the application of national law); Chapter 6,
Section 2.1 (on party agreement on the application of international law).

31 See UNCITRAL Arbitration Rules (2010), art. 17(1). Reference is also made to the impartiality
and independence of the arbitrators. See SCC Rules (2010), art. 14; ICSID Convention (1965),
art. 14.

32 See, e.g., LCIA Rules (1998), art. 23.1; ICSID Convention (1965), art. 41(1). See also Texaco
Overseas Petroleum Co. & California Asiatic Oil Co. (TOPCO/CALASIATIC) v Gov't of the Libyan Arab
Republic, Decision on Jurisdiction, 27 November 1975 (Dupuy sole Arb.), 53 L.L.R. 389, 407 (1979).

33 See SCC Rules (2010), art. 30; ICSID Convention (1965), art. 45(2).

34 SCC Rules (2010), art. 40; ICSID Convention (1965), art. 53(1); Iran—US Claims Settlement
Declaration (1981), art. IV(1).

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




Territorialized Tribunals 23

Several sets of arbitration rules stipulate that the parties to the proceedings waive any
form of recourse against the award.3>

3. Territorialized Tribunals

With the aim of identifying the origin of the mandate of arbitral tribunals, we will in
what follows examine the delocalization theory and the seat theory.3¢ It will be
demonstrated that the former theory has had much impact as to the extent to which
states regulate arbitration proceedings. In particular, this is illustrated by the degree of
procedural freedom and flexibility that national arbitration laws grant the disputing
parties and the arbitrators. Nevertheless, the same state practice confirms the seat
theory in that it uniformly lays down requirements for the arbitral process. While the
delocalization theory thus has had a strong normative impact on the way in which states
regulate arbitration, empirically, the seat theory is better suited to explain the regulation
that in fact takes place. As the mandate of the tribunals therefore must be said to stem at
least partly3” from the national legal order in which they are seated, the nature of the
tribunals will be characterized as ‘territorialized’. It is noted at the outset that this
designation does not apply to the Iran—United States Claims Tribunal and ICSID
tribunals, which by virtue of the treaties establishing them are insulated from the
application of the national law of their seat. For that reason, their legal framework is
separately in Section 4.

3.1. The delocalization theory

The features of the arbitral process explored in Section 2 have led certain scholars to
conclude that the tribunals are, or—at the very least—should be, characterized as
delocalized, a-national, or supranational.38 In short, this body of scholarship argues that
the parties ought to be able to agree to have their dispute settled in accordance with
their arbitration agreement and the arbitration rules to which it may refer, without or
with minimal interference from any national legal order.3? According to Lew,

35 See, e.g., ICC Rules (2012), art. 34(6); LCIA Rules (1998), art. 26.9. Both instruments add the
important condition that such waivers must be ‘validly made’. See also art. 29.2.

36 According to Paulsson, there are ‘four more or less competing propositions. The first is that any
arbitration is perforce national, and lives or dies according to the law of the place of arbitration. This
might be called the territorial thesis. The second is that arbitration may be given effect by more than
one legal order, none of them inevitably essential. This is the pluralistic thesis. The third is that
arbitration is the product of an autonomous legal order accepted as such by arbitrators and judges. The
fourth is that arbitration may be fully effective pursuant to conventional arrangements that do not depend
on national law or judges at all” J. Paulsson, ‘Arbitration in Three Dimensions’ (2011) 60(2) Int! &
Comp. L.Q. 291, 292 (empbhasis in original). See also E. Gaillard, “The Representations of International
Arbitration’ (2010) 1(2) J. Int’ Disp. Settlement 1, 9 (referring to the ‘monolocal’, ‘multilocal’, and
‘transnational’ approach); E. Gaillard, Legal Theory of International Arbitration (Leiden, Nijhoff, 2010).

37 That is, next to the parties’ arbitration agreement. See fn. 77 (on the hybrid theory).

38 See, e.g., ]. Paulsson, ‘Arbitration Unbound: An Award Detached from the Law of its Country of
Origin’ (1981) 30 Int! & Comp. L.Q. 358; P. Lalive, ‘Les Regles de Conflit de Lois Appliquées au
Fond du Litige par I’Arbitre International Siegeant en Suisse’ (1976) Rev. de l'arbitrage 155.

39 Cf. N. Blackaby et al., Redfern and Hunter on International Arbitration (Oxford, Oxford University
Press, 2009), 188. (The authors explain the delocalization theory as ‘the idea being that instead of a dual
system of control, first by the /ex arbitri and then by the courts of the place of enforcement of the award,
there should be only one point of control—that of the place of enforcement. In this way, the whole world
(or most of it) would be available for international commercial arbitrations; and international commercial
arbitration itself would be “supra-national”, “a-national”, “transnational”, “delocalised”, or even “expatri-
ate”. More poetically, such an arbitration would be a “floating arbitration”, resulting in a “floating award”’
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24 Territorialized and Internationalized Arbitration Tribunals

The ideal and expectation is for international arbitration to be established and conducted according
to internationally accepted practices, free from the controls of parochial national laws, and without
the interference or review of national courts. Arbitration agreements and awards should be
recognised and given effect, with little or no complication or review, by national courts.4°

More forcefully, Goldman concludes: ‘Unless one adopts the irrational and unjusti-
fiable system of attaching the arbitral process to its seat [...] any search for a way of
grounding the arbitration in some system leads one unavoidably to the need for an
autonomous non-national system.’#! And in 1989, the Institute of International Law
adopted a resolution on Arbitration Between States, State Enterprises or State Entities,
and Foreign Enterprises,2 in which it explicitly rejects juridical and philosophical
objections to a-national or denationalized arbitration.*3

Various considerations of both a theoretical and practical nature have been put
forward in favour of the delocalization theory. Foremost of these, its proponents
emphasize the parties’ underlying arbitration agreement, which, they point out, con-
stitutes the foundation for the establishment of the tribunals. Von Mehren, for
instance, in his function as rapporteur to the aforementioned resolution of the Institute
of International Law, refers to the primacy of the arbitration agreement as the arbitra-
tion’s ‘charter’.44 In addition to the fact that the state has no influence or control over
the decision of the parties to agree to submit their disputes to arbitration, a further and
related argument concerns the inherent differences between arbitrators and national
judges. Whereas the latter derive their authority from the state, the former—it is
contended—do not owe allegiance to any state; and consequently, they are not respon-
sible for upholding their laws.4> Combined, these considerations have given rise to
what has been termed the contractual theory.46

Arbitration frequently takes place in a state different from the home state of any of
the parties to the proceedings.4? With this in mind, the supporters of the delocalization

[references omitted]). See also Paulsson, fn. 36, at 298 (‘So-called “delocalised awards” are not thought to
be independent of any legal order. “Delocalisation” refers to the possibility that an award may be accepted
by the legal order of an enforcement jurisdiction whether or not the legal order of its country of origin has
also embraced it. “Plurilocalisation” would perhaps have been more accurate’ [emphasis in original,
references omitted]).

40 J.D.M. Lew, ‘Achieving the Dream: Autonomous Arbitration’ (2006) 22(2) Arb. Int1179.

41 B. Goldman, ‘Les Conflits de Lois dans I'Arbitrage International de Droit Privé’ (1963 II) 109
Recueil des Cours 351, 379-80 (translation into English by W.W. Park, Arbitration of International
Business Disputes: Studies in Law and Practice (Oxford, Oxford University Press, 2006), 16, at fn. 78).

42 TInstitute of International Law (IIL), ‘Resolution on Arbitration Between States, State Enterprises
or State Entities, and Foreign Enterprises’ 12 September 1989, 63-1 Yearbook (1989), 31-201
(hereinafter IIL Resolution).

43 TIL Resolution, Explanatory Note by A.T. von Mehren.

44 TIL Resolution (referring to the doctrine of pactum facit arbitrum). See also art. 1; A T. von
Mehren, ‘Arbitration Between States and Foreign Enterprises: The Significance of the Institute of
International Law’s Santiago de Compostela Resolution’ (1990) 5(1) ICSID Rev-FIL] 54.

45 See Lalive, fn. 38, at 159, quoted in Paulsson, Arbitration Unbound, fn. 38, at 362 (the
arbitrator’s mission, conferred by the parties’ consent, is one of a private nature, ‘and it would be a
rather artificial interpretation to deem his power to be derived, and very indirectly at that, from a
tolerance of the State of the place of arbitration’).

46 See ].D.M. Lew etal., Comparative International Commercial Arbitration (The Hague, Kluwer
Law International, 2003), 77-9.

47 See P. Read, ‘Delocalization of International Commercial Arbitration: Its Relevance in the New
Millennium’ (1999) 10 Am. Rev. Int’l Arb. 177, 178. But see ADF Group Inc. v United States, ICSID
Case No. ARB (AF)/00/1, Procedural Order No. 2 (C.B. Lamm, A. de Mestral, F.P. Feliciano, arbs),
para. 21. See also M. Blessing, Introduction to Arbitration: Swiss and International Perspectives (Basel,
Helbing und Lichtenhahn, 1999), 210 (A ‘clearly noticeable trend’ is that host countries for large
investment or infrastructure projects will not only impose their own national laws, but also their own
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theory point to the transnational nature of the arbitration, and challenge the burden
placed upon it by the law of the tribunal’s seat.48 While national courts and purely
domestic arbitral tribunals have intrinsic connections with the seat, arbitral tribunals
resolving disputes involving parties from different states are often chosen for reasons of
convenience; and in case the parties cannot agree on the place of arbitration, the seat
may be selected by the tribunal and/or the arbitral institution.4® It has therefore been
argued that arbitrators should not seek guidance from the law of the tribunal’s seat,
especially as this law is not drafted to tailor to the needs of international commercial
arbitration.5°

It has further been pointed out that an important reason why the parties to a
transnational dispute agree to submit a dispute to arbitration is that they aim to place
their relationship on a non-national plane, so as to avoid all national (courts of)
law(s).51 This view has been advanced in particular for investment arbitration on the
basis that a state party to arbitral proceedings must be presumed not to have intended to
expose itself to the laws of another state. In this vein, the tribunal in Saudi Arabia v
Arabian American Oil Company (Aramco) (1958) held that the jurisdictional immunity
of states ‘excludes the possibility, for the judicial authorities of the country of the seat,
of exercising their right of supervision and interference in the arbitral proceedings
which they have in certain cases’.52

While arbitration has been described as a form of non-national, private justice
system,33 some have gone beyond the sole rejection of any link to a national legal
order and have sought to ground the arbitral process in the international legal order.
For instance, the tribunal in Aramco concluded that ‘the arbitration, as such, can only be
governed by international law’, rather than the law of the seat, Geneva, Switzerland.54
Also, sole Arbitrator Dupuy in Texaco Overseas Petroleum Company and California Asiatic
Oil Company (Topco/Calasiatic) v Government of the Libyan Arab Republic (1977) stated
that ‘[o]ne cannot accept that the institution of arbitration should escape the reach of all
legal systems and be somehow suspended in vacuo’, and that therefore, the arbitration
was ‘directly governed by international law’.55 A final example here is the decision by sole
Arbitrator Mahmassani, sitting in Geneva, who, in the case of Liamco v Libya, deter-
mined that ‘in his procedure [he] shall be guided as much as possible by the general
principles contained in the [Model Rules] on Arbitral Procedure of the International Law
Commission’.5¢ In the final award, he offered the following reason for this decision: It is
an accepted principle of international law that the arbitral rules of procedure shall be

dispute resolution mechanism, such as arbitration in Taipei under the Taiwanese Arbitration Act of
1961/1986 or the China International Economic and Trade Arbitration Commission (CIETAC).).

48 See, e.g., J. Paulsson, ‘Delocalisation of International Commercial Arbitration: When and Why
It Matters’ (1983) 32 Intl & Comp. L.Q. 53, 59.

4 See, e.g., ICC Rules (2012), art. 12.

50 See, e.g., Paulsson, Arbitration Unbound, fn. 38, at 369 (referring to practice freeing trans-
national contracts from ‘national Procrustean beds’).

51 See Lew, fn. 40, at 180—1; C.N. Fragistas, ‘Arbitrage étranger et arbitrage international en droit
privé’ (1960) Rev. Crit. 1, 17.

52 Saudi Arabia v Arabian American Oil Co. (Aramco), Award, 23 August 1958 (Sauser-Hall,
Badawi/M. Hassan, Habachy, arbs), 27 LL.R. 117, 136, 1545 (1963) (hereinafter ARAMCO).

53 See R. David, L arbitrage dans le commerce international (Paris, Economica, 1982), at para. 85.
See also Dell Computer Corp. v Union des consommateurs, Supreme Court of Canada, 13 July 2007,
2007 SCC 34, at paras 131-3.

54 ARAMCO, fn. 52, Award, 27 L.L.R. 117, 154-6.

55 TOPCO/CALASIATIC, fn. 32, Award, 19 January 1977 (Dupuy, sole arb.), at para. 16.

56 Libyan American Oil Company (LIAMCO) v Government of the Libyan Arab Republic, Award, 12
April 1977 (S. Mahmassani, sole arb.), 20 LL.M. 1 (1981).
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determined by the agreement of the parties, or in default of such agreement, by decision
of the Arbitral Tribunal, independently of the [...] law of the seat.’s”

Speaking of international commercial arbitration in general, Lalive suggests:

While he is clearly not an organ of the State, the international arbitrator is not acting in a legal
vacuum and is not called upon to decide, so to speak, as if he did not belong to this world! The
question may be raised here, in passing [ ...] whether the arbitrator is not, perhaps, the organ of
the international community, be it the community of States or the ‘international community of
businessmen’ (in which more and more States and State organs appear to be active) or both
international communities.>8

This suggestion was taken up by the Institute of International Law in its 1989
Resolution on Arbitration Between States, State Enterprises or State Entities, and
Foreign Enterprises.>® In the Explanatory Note to this Resolution, Rapporteur von
Mebhren states that the tribunal’s authority originates in an international order resting
‘on a broad consensus to the effect that those engaged in international commercial and
economic intercourse are entitled to establish a dispute-resolution process—and to
stipulate for its use a body of substantive rules and principles—that exists and operates
independently of national legal orders’.6® In a similar sense, Gaillard describes a
‘transnational’ ‘representation of international arbitration’ according to which ‘the
legally binding nature of arbitration is rooted in a distinct, trans-national legal order,
that could be labelled as the “arbitral legal order”’.6! In this ‘representation’, he states,
the arbitrator is analogized with an international judge; and the award is seen as a
‘decision of international justice, just as would be a decision rendered by a permanent
international court established by the international community. It is neither national
nor Stateless; it is international.’62

Indicative of the view that arbitral tribunals have an international lex arbitri is also
the statement by the UNCITRAL Tribunal in Methanex v United States (2005),
according to which the tribunal finds itself bound by ‘international constitutional law’:

[Tlhe Tribunal agrees with the implication of Methanex’s submission with respect to the
obligations of an international tribunal—that as a matter of international constitutional law a
tribunal has an independent duty to apply imperative principles of law or jus cogens and not to
give effect to parties’ choices of law that are inconsistent with such principles.5?

As will be demonstrated later, the delocalization theory has had much influence on state
practice in that states have adopted flexible arbitration laws tailored to the needs of the

57 LIAMCO, 20 L.L.M. 1, 42 (1981).

58 P. Lalive, Transnational (or Truly International) Public Policy and International Arbitration, ICCA
Congress Series No. 3 (1986), para. 44. See also Fragistas, fn. 51, at 14-15 (‘(L]’arbitrage supra-
national doit donc étre un arbitrage international, c’est-a-dire un arbitrage qui échappe a 'emprise de
tout droit national pour étre soumis directement au droit international’).

59 TIL Resolution, fn. 42.

60 TIL Resolution, Explanatory Note by von Mehren. See also J.D.M. Lew, Applicable Law in
International Commercial Arbitration (Dobbs Ferry, NY, Oceana Publications, 1978), 540 (Lew refers
to arbitrators as ‘the guardians of the international commercial order’). The resolution does not cover
arbitration conducted pursuant to treaties, such as the ICSID Convention; and consequently it does
not apply to the Iran—United States Claims Tribunal and ICSID tribunals. Resolution, at Preamble
(the ‘Resolution is without prejudice to applicable provisions of international treaties’).

61 Gaillard, The Representations of International Arbitration, fn. 36, at 9.

62 Gaillard, The Representations of International Arbitration, at 9.

63 Methanex v United States, Final Award, 3 August 2005 (J.W.F. Rowley, W.M. Reisman,
V.V. Veeder, arbs), at Part IV, Chapter C, p. 11, para. 24.
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business community. While at first glance it might seem reasonable to construe such
practice so as to indicate a belief—or opinio juris—that the arbitration process is indeed
grounded in the international legal order, it is our view that this theory of international-
ization falls short of explaining the practice that has given rise to the seat theory, and
that will be examined in what follows.

3.2. The seat theory

As highlighted earlier in the section devoted to the arbitral process,64 there are
important differences between national courts and arbitral tribunals. Contrary to
litigation, arbitration is voluntary as it depends upon the existence of an arbitration
agreement. Further, and in line with this agreement, it is generally the parties—not the
state in which the arbitration is held—that appoint the arbitrators. Accordingly, arbitral
tribunals do not fit the mould of state organs.¢>

This conclusion does not, however, carry with it the inference that the tribunals are
not subject to the law of the state in which they are seated. States have the inherent right
to regulate all persons and things on their territory, as long as such regulation is not
inconsistent with international law.66 While admittedly, the links between the arbitral
process and the designated seat are often tenuous,” states have—in what constitutes
important state practice—positively exercised this right of regulation by enacting laws
that impose requirements and possible sanctions on proceedings conducted and awards
rendered on their territory.®8 Such practice, which receives direct or indirect support in
arbitration rules, arbitration awards, and the (New York) Convention on the Recogni-
tion and Enforcement on Foreign Arbitral Awards,% may explain the observation that
‘[iln the absence of an international treaty that sanctions [delocalization], such a system
has not become a reality, thus far existing only in “academic dreamland”’.7° It also
explains why von Mehren, in his Explanatory Note to the Resolution by the Institute of
International Law, includes the important caveat that the resolution ‘does not address

64 See Section 2 (on features of the arbitral process).

65 Cf. Gordian Runoff Limited v Westport Insurance Corporation, 1 April 2010 [2010] NSWCA 57,
para. 216; Salini Costruttori S.p.A. v Federal Democratic Republic of Ethiopia, Addis Ababa Water and
Sewerage Authority, Award, 7 December 2001, ICC Case No. 10623, discussed in ].-F. Poudret and
S. Besson, Comparative Law of International Arbitration (London, Thomson Sweet & Maxwell, 2007),
116-17; Case 102/81, Nordsee Deutsche Hochseefischerei GmbH v Reederei Mond Hochseefischerei
Nordstern AG [1982] ECR 1095.

66 See E. Lauterpacht, “The World Bank Convention on the Settlement of International Investment
Disputes’ in Recueil détudes de droit international en hommage & Paul Guggenheim (Genéve, Tribune,
1968), 642, 649 (‘[T]here does not appear to be any rule of customary international law (except perhaps
the possible application of the rules relating to State immunity to the State party to the arbitration) which
prescribes an obligation of restraint by the “host” State in relation to such arbitration’ [references
omitted]); K.-H. Béckstiegel, “The Relevance of National Arbitration Law for Arbitrations under the
UNCITRAL Rules’ (1984) 1(3) /. Int’ Arb. 223, 230.

67 Cf. G. Petrochilos, Procedural Law in International Arbitration (Oxford, Oxford University Press,
2004), at 23—4.

68 See D.G. Terez (Reporter), ‘International Commercial Arbitration and International Public
Policy’ (1987) 81 Am. Socy Intl L. Proc. 372, 373 (Comment by A. Redfern: ‘[N]ations do not
and will not relinquish easily their influence in the resolution of disputes taking place on their
territories’).

69 See Section 3.2.3 (on the (New York) Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).

70 RY. Chan, ‘The Enforceability of Annulled Foreign Arbitral Awards in the United States:
a critique of Chromalloy’ (1999) 17 B.U. Int’ L.J. 141 (referring to A.J. van den Berg, ‘Annulment
of Awards in International Arbitration” in Arbitration in the 21st Century (R. Lillich and C. Brower, eds,
1994), 133, 134).
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28 Territorialized and Internationalized Arbitration Tribunals

the kind or degree of control exercised by national legal systems over arbitrations’.7! In
fact, a prominent member of the Institute criticized the resolution, partly on the basis
of the ‘undue extent to which it minimizes the importance of the law of the seat of
arbitration’.72

As will be shown, the role of the tribunal’s juridical seat does not only reflect state
practice; a rooting of the arbitral process in a legal system may safeguard due process.”3
Moreover, it is desirable from a practical point of view.”4 In this vein, and while otherwise
advocating ‘full procedural autonomy’ for the arbitral process, Blessing observes:

[TThe parties expect the arbitration law applicable at the seat of the arbitral tribunal to contain
those statutory provisions which are necessary in order to ensure that an arbitral tribunal can
validly be constituted and can be ‘kept alive’ until an arbitral award is handed down, and thereby
that there is a reliable local court system in existence to provide support (to the extent necessary) in
the appointment, challenging or replacement of arbitrators. [...] The parties also expect a
national judiciary to provide other judicial support (if necessary), e.g. in relation to the taking
of evidence or in the pronouncement of, or assistance in, interim measures.”5

The foregoing considerations form the basis for the seat theory,”6 which deems arbitral
tribunals to be subject to the national legal order in which they are juridically seated,
and that consequently considers the tribunals’ mandate to stem at least partly”” from
national law.78

71 ]IL Resolution, fn. 42, Explanatory Note by von Mehren.

72 I.E.I. Shihata, ‘The Institute of International Law’s Resolution on Arbitration between States and
Foreign Enterprises—A Comment’ (1990) 5(1) /CSID Rev.-FIL] 65, 66, at fn. 3. See also at 65
(“While the Resolution as a whole was adopted by a large majority [...], some of its provisions were
opposed by many members and associates of the Institute, including this writer’).

73 See Section 3.2.4 (on considerations of due process, finality, and consistency).

74 See Section 3.2.4. See also Petrochilos, fn. 67, at 26 (for Petrochilos, not territoriality as such, but
rather considerations of effectiveness and speak in favour of the territorial thesis).

75 Blessing, fn. 47, at 159 (emphasis in original). See also Blackaby et al., fn. 39, at 438 (‘Arbitration
is dependent on the underlying support of the courts which alone have the power to rescue the system
when one party secks to sabotage it).

76 For other terminology, see, e.g., L.J. Bouchez, “The Prospects for International Arbitration:
Disputes Between States and Private Enterprises’ in International Arbitration: Past and Prospects:
A Symposium to Commemorate the Centenary of the Birth of Professor J.H.W. Verzijl (1988-1987)
(A.H.A. Soons, ed., Dordrecht, Martinus Nijhoff, 1990), 109, 127 (referring to the ‘territorial
principle’); Gaillard, The Representations of International Arbitration, fn. 36, at 9 (referring to the
‘monolocal’ approach); Petrochilos, fn. 67, at 20 (referring to the ‘localization’ school); V. Danilowicz,
“The Choice of Applicable Law in International Arbitration’ (1986) 9 Hastings Int’l & Comp. L. Rev.
235, 243 (referring to the ‘territorial (or jurisdictional) approach’); H.L. Yu and L. Shore, Independ-
ence, Impartiality, and Immunity of Arbitrators: US and English Perspectives’ (2003) 52 Int ! & Comp.
L.Q. 935 (The authors adhere to the ‘concessionary theory’, which implies that ‘the State, not the
parties and not the arbitrators, controls the arbitral process. It is only the State that can cede powers to
the parties and to the arbitrators’).

77 A theoretical underpinning that has been offered in favour of the seat theory is the hybrid theory,
which acknowledges the fact that the mandate of the tribunals concurrently stems from the arbitration
agreement and the state that gives effect to that agreement, the arbitral proceedings, and the binding
award, i.e., the tribunal’s seat. See G. Sauser-Hall, ‘Report to the Institut de Droit International’
(1957) 47-11 Annuaire de IInstitut de Droit International 394, 399 (the contractual and jurisdictional
elements of arbitration are ‘indissolubly intertwined’). Cf. W.W. Park, ‘Judicial Controls in the
Arbitral Process’ (1989) 5(3) Arb. Intl 230, 237 (‘The authority of an arbitrator [...] derives not
only from the consent of the parties, but also from the several legal systems that support the arbitral
process: the law that enforces the agreement to arbitrate, the forum called on to recognise and enforce
the award, and the law of the place of the proceedings’).

78 See C. McLachlan et al., International Investment Arbitration (Oxford, Oxford University Press,
2007), at Section 3.33; F.A. Mann, ‘Lex Facit Arbitrum’ in International Arbitration: Liber Amircorum
Jfor Martin Domke (P. Sanders, ed., The Hague, Martinus Nijhoff, 1967), 157, 160; W.W. Park, The
Lex Loci Arbitri and International Commercial Arbitration (1983) 32 Int! and Comp. L.Q. 21. Cf.
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Of course, it is open to states to sign away their sovereign right to regulate arbitration
taking place on their territory; and this is the case for the States Claims Tribunal and
ICSID tribunals. They truly operate in the international legal order; and for that
reason, they will be examined separately in Section 4.

3.2.1. National arbitration laws

As concerns state practice, we note in particular the 1985 UNCITRAL Model Law on
International Commercial Arbitration, which establishes a national procedural frame-
work for arbitration in those states that adopt it as part of their national law.7?
As indicated by its title, the Model Law concerns ‘international commercial arbitra-
tion’, as opposed to purely domestic arbitration;8° and it applies to arbitration whether
or not administered by a permanent arbitration institution.8! In the words of the
UNCITRAL Secretariat, the Model Law ‘reflects a worldwide consensus on the
principles and important issues of international arbitration practice’.82 With its object-
ive of harmonizing the treatment of international commercial arbitration in the various
states,83 it has so far been quite successful as it is increasingly being adopted by
developed and developing states alike.84 For that reason, it is appropriate to use the
Model Law to illustrate state practice in the area of national arbitration laws.

3.2.1.1. The territorial criterion and the nationality of awards

An important feature of the UNCITRAL Model Law is that it applies a strict territorial
criterion. That is, with a few exceptions, it applies to arbitration conducted on the
territory of the given state, the tribunal’s juridical seat: “The provisions of this Law,
except articles [...], apply only if the place of arbitration is in the territory of this
state.’85 Under the UNCITRAL Model Law, the parties are free to incorporate into
their arbitration agreement procedural provisions of a ‘foreign’ law, provided there is no
conflict with the few mandatory provisions of the Model Law.86 Still, by virtue of the
territorial criterion, awards rendered in a Model Law state will have that state’s

Bank Mellat v Helleniki Techniki S.A. [1984] QB 291, 301 (‘Despite suggestions to the contrary
by some learned writers under other systems, our jurisprudence does not recognise the concept of
arbitral procedures floating in the transnational firmament unconnected with any other municipal
system of law’).

79 UNCITRAL Model Law 2006.

80 UNCITRAL Model Law, art. 1. See also Chapter 1, Section 2 (on the scope of and terminology
used in the study).

81 UNCITRAL Model Law (2006), art. 2(a). Since the term ‘commercial’ is given a broad
definition, the Model Law also applies to mixed arbitration proceedings between a foreign investor
and a host State. See art. I, fn. **

82 UNCITRAL, Explanatory Note, fn. 8, at para. 2.

83 See United Nations General Assembly, Model Law on International Commercial Arbitration of
the United Nations Commission on International Trade Law, Resolution 40/72 of 11 December
1985.

84 As of 1 May 2012, 66 countries (including certain federal jurisdictions) have enacted legislation
based on the Model Law, see UNCITRAL, Status: 1985—UNCITRAL Model Law on International
Commercial Arbitration, available at <http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/
1985Model_arbitration_status.html> (last visited 1 May 2012).

85 UNCITRAL Model Law (2006), art. 1(2). The exceptions relate to recognition of arbitration
agreements (art. 8), interim measures of protection (art. 9), and recognition and enforcement of
interim measures and arbitral awards (arts 17, 35-66), all of which are given a global scope.

86 See UNCITRAL, Explanatory Note, fn. 8, at para. 14.
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‘nationality’,8” and consequently be subject to the requirements of the Model Law as
incorporated by that state.88

The law of the seat does not only apply to proceedings between two private parties;
contrary to the holding of the Aramco tribunal,8? it also applies in disputes involving a
state party. As Luzzatto states:

In principle, there can be littde doubt, if any, that international arbitration arising from a
dispute between States and foreign subjects, under a contractual relationship between the parties,
should be put on the same level as arbitrations between two private parties, and not as arbitrations
between States, which are governed as such by public international law [...]. The practice of
courts and arbitral tribunals confirms this assumption.®®

Thus, in Sapphire International Petrolewm Ltd v National Iranian Oil Co. (1963), sole
Arbitrator Cavin held that the arbitral decision ‘should be subject to the supervision of a
State authority, such as the judicial sovereignty of a State’, and that ‘[t]herefore, as far as
procedure is concerned, it is subject to the binding rules of the Code of Civil Procedure
of Vaud [...]’, the place where the tribunal was seated.2 And the UNCITRAL
Tribunal in Wintershall A.G. et al v Government of Qatar (1989), seated in the Nether-
lands, noted that the UNCITRAL Arbitration Rules were subject to any mandatory
provisions of the Netherlands Arbitration Law, which would prevail in the event of any
conflict.®2 The applicability of the law of the tribunal’s juridical seat in investor—state
arbitration has been confirmed more recently by the SCC Tribunal in Petrobart Limited v
Kyrgyz Republic (2005), the latter holding that ‘procedural questions which have not been
determined by the Treaty will be decided both in accordance with the institutional
Rules of the SCC Institute and in accordance with the law of the seat of arbitration,
namely Swedish arbitration law’.93 The applicability of the Swedish Arbitration Act to
arbitration proceedings between a private party and a state when the tribunal is seated
in Sweden was confirmed by the Swedish Supreme Court in Rosinvest Co v Russian
Federation (2010):

Pursuant to Section 46, the Act applies to arbitral proceedings which take place in Sweden even
where the dispute has an international connection. Also in such proceedings, Swedish courts may
be called upon to appoint arbitrators, hear witnesses under oath, rule on arbitrators’ fees and hear
challenge and invalidation claims in respect of arbitral awards.?4

87 C. Soderlund, The Titan Corporation v Alcatel CIT SA, Decision by the Svea Court of Appeal in
Sweden, Case No T 1038-0, 2005, Stockholm International Arbitration Review (2005:2)
(observations).

88 Cf. Indian Arbitration and Conciliation Act (No. 26 of 1996), section 2(2) (hereinafter Indian
Arbitration Act) (‘This Part shall apply where the place of arbitration is in India’); G. Kaufmann-
Kohler, ‘Globalization of Arbitral Procedure’ (2003) 36 V. and J. Transnat’l L. 1313, 1315.

89 See Section 3.1 (on the delocalization theory).

90 R. Luzzatto, International Commercial Arbitration and the Municipal Law of States’ (1977) 157
Recueil des Cours 87—8 (1977). See also G.R. Delaume, ‘State Contracts and Transnational Arbitration’
(1981) 75 Am. J. Intl L. 784; Lauterpacht, fn. 66, at 649.

91 Sapphire Int’l Petroleum Ltd v National Iranian Oil Co., Award, 15 March 1963 (Cavin, sole
arb.), 35 I.L.R. 136, 169 (1963).

92 Wintershall A.G. v Government of Qatar, Partial Award, February 5, 1988; Final Award, 31 May
1988 (J.R. Stevenson, 1. Brownlie, B.M. Cremades, arbs), 28 1.L.M. 795, 801 (1989).

93 Petrobart v Kyrgyz Republic, SCC Case No. 126/2003, Award, 29 March 2005 (H. Danelius,
O. Bring, J. Smets, arbs), p. 23. )

94 Rosinvest Co v Russian Federation, Supreme Court of Sweden, Case No. O 2301-09, Decision,
12 November 2010, para. 3.
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According to the Court, the parties’ agreement to hold the proceedings in Sweden was
determinative; if this is the case, ‘it is irrelevant if the parties or the arbitrators have
decided to hold hearings in other countries, if the arbitrators are not from Sweden, if
their duties have been carried out in another country or if the dispute concerns a
contract which otherwise has no connection to Sweden [ . ..].95 To the same effect, the
English Court of Appeals in Svenska Petroleum Exploration AB v Government of the
Republic of Lithuania and AB Geonafta (2006) held: “The arbitration leading to the first
award took place in Denmark in accordance with the parties” agreement and we think
there can be little doubt that the curial law of the proceedings was Danish law.’?6

A final example is the award in Jan Oostergetel and Theodora Laurentius v Slovak
Republic (2012), in which the UNCITRAL Tribunal confirmed the applicability of the
law of its seat, Switzerland: ‘[TThese proceedings are governed by the arbitration law of
the seat, i.e., by Chapter 12 [Swiss Private International Law Act 1987] PILA and, as
provided in Article 8(5) of the BIT, by the UNCITRAL Arbitration Rules (1976).797

3.2.1.2. Annulment as an exercise of control

Perhaps the strongest indication that arbitral proceedings are subject to the law of the
tribunal’s seat is the fact that the national courts of the seat may sanction ‘flawed” awards
with annulment.®® According to the UNCITRAL Model Law, annulment may occur in
the following situations: first, when a party was under some incapacity, or unable to
present its case;?® secondly, when the arbitration agreement is not valid under the law to
which the parties have subjected it, or failing any indication thereon, under the law of the
tribunal’s seat;19° thirdly, the award deals with a dispute, or contains decisions on matters
not falling within the arbitration agreement; 10! fourthly, the composition of the arbitral
tribunal or the arbitral procedure was not in accordance with the agreement of the
parties,'°2 or, failing such agreement, was not in accordance with the Model Law as
adopted by the seat;103 fifthly, the subject-matter of the dispute is not capable of

95 Rosinvest v Russian Federation, at para. 4. See also at paras 2, 6.

96 Svenska Petroleum Exploration AB v Government of the Republic of Lithuania and AB Geonafia,
Court of Appeals, Judgment, 13 November 2006 [2006] EWCA Civ 1529, para. 93.

97 Jan Qostergetel and Theodora Laurentius v Slovak Republic, Final Award, 23 April 2012
(G. Kaufmann-Kohler, M. Wladimiroff, V. Trapl, arbs), para. 142. See also Chevron Corporation
and Texaco Petroleum Company v The Republic of Ecuador, UNCITRAL, PCA Case No. 34877, Partial
Award on the Merits, 30 March 2010 (K.-H. Béckstiegel, C.N. Brower, A.]. van den Berg, arbs), para.
158; ADF Group Inc. v United States, fn. 47, Award, 9 January 2003, para. 31; furii Bogdanov,
Agurdino-Invest Ltd, Agurdino-Chimia JSC v Government of the Republic of Moldova, SCC Institute,
Award, 22 September 2005, (G. Cordero Moss, sole arb.), Section 2.2.1; Austrian Airlines v Slovak
Republic, Final Award and Dissenting Opinion (redacted version), 20 October 2009 (G. Kaufmann-
Kohler, C.N. Brower, V. Trapl, arbs), para. 81.

98 See J. Ferndndez-Armesto, ‘Different Systems for the Annulment of Investment Awards’ (2011)
26(1) ICSID Rev-FILJ] 128, 132. But see Case No. 2004-10-01, Judgment, Riga, 17 January 2005,
Republic of Latvia Constitutional Court, para. 9.1 (‘In difference from the greatest number of states, in
Latvia [...] the law does not envisage the possibility to raise objection to the arbitrator or request
abrogation of the arbitral award. Therefore the control of arbitration courts is concentrated on the stage
of issuance of the writ of execution’); R. Chapaev and V. Bradautanu, ‘International Commercial
Arbitration in the CIS and Mongolia’ (2006) 17 Am. Rev. Int’l Arb. 411, 442 (on Kyrgyz and Tajik
law).

99 UNCITRAL Model Law (2006), art. 34(2)(a)(i) and (ii).

100 UNCITRAL Model Law, art. 34(2)(a)(i).

101 UNCITRAL Model Law, art. 34(2)(a)(iii) (adding that if the decisions on matters submitted to
arbitration can be separated from those not so submitted, only the latter will be set aside).

102 UNCITRAL Model Law, art. 34(a)(iv) (unless such agreement was in conflict with a provision
of this Law from which the parties cannot derogate).

103 UNCITRAL Model Law, art. 34(a)(iv).
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settlement by arbitration according to the law of the seat;1%4 or sixthly, the award is in
conflict with the public policy of the seat.105

In view of our focus on the applicable law, it should be pointed out that the
references to the parties’ agreement and to public policy may entail a check to the
substantive law applied by the arbitral tribunals.1°6 Thus, noted the Swedish Court of
Appeal in Czech Republic v CME Czech Republic B.V. (2003): “Where it is evident that
the arbitrators have applied the law of a different country in violation of such an
agreement [on the applicable law], [ ...] the award may be set aside on the ground that
the arbitrators have exceeded their mandate.’197 The possibility to annul awards on this
basis is explicitly stipulated in the Egyptian Law Concerning Arbitration in Civil and
Commercial Matters: ‘An action to procure the nullity of the arbitral award is admis-
sible only in the following cases: [...] (d) If the arbitral award fails to apply the law
agreed to by the parties to the subject matter of the dispute [...].’108

We also note here that in the absence of an agreement by the parties to the contrary,
the English Arbitration Act allows for an appeal to the court on a point of law.10? Held
the Court in Sinclair v Woods of Winchester Ltd (No. 2) (2006): ‘if there is a point of law
on which the Arbitrator was obviously wrong, it would be just and proper for the Court
to intervene’.110 While this possibility of relief only applies to questions pertaining to
the law of England, Wales, or Northern Ireland,!! it may be asked whether such law
may also be seen to encompass questions of international law. A strong argument can
be made that it would at least encompass questions of customary international law, as it
is part of the ‘law of the land’.112

The right of national courts to review and annul awards rendered on their
territory is confirmed by judicial practice and in scholarship.113 As held by
national courts in, for instance, Sweden,!'* Denmark,!!5 Belgium,!'¢ Canada,!!”

104 UNCITRAL Model Law, art. 34(2)(b)(i). On the topic of arbitrability, see generally
L.A. Mistelis and S.L. Brekoulakis, Arbitrability: International and Comparative Perspectives (Alphen
aan den Rijn, Kluwer Law International, 2009).

105 UNCITRAL Model Law, art. 34(2)(b)(ii). It should be noted that state practice differs as to the
grounds for annulment. See Chapaev and Bradautanu, fn. 98, at 441.

106 QOn the limits of this check, see Section 3.3 (on the influence on the delocalization theory on
state practice); Chapter3, Section 2 (on the linkage between lex arbizri and choice-of-law
methodology).

107 Cgech Republic v CME Czech Republic B.V., Svea Court of Appeal, 15 May 2003, 42
I.L.M. 919, 963 (2003).

108 Egyptian Law No. 27/1994 for Promulgating the Law Concerning Arbitration in Civil and
Commercial Matters (as last amended by Law No. 8/2000), art. 53(1) (hereinafter Egyptian Arbitra-
tion Law). See also Arbitration Law of Jordan, Law No. 31/2001, 14 June 2001, art. 49(a)(4).

109 See English Arbitration Act (1996), sections 45, 69. See also New Zealand Arbitration Act
(1996), Second Schedule, section 5 (appeals on questions of law). Cf. Park, fn. 41, at 14, 18-20.

110 Sinclair v Woods of Winchester Ltd (No. 2) [2006] EWHC 3003 (TCC), para. 13.

111 See English Arbitration Act (1996), section 82(1).

112 See Chapter 5, Section 3.1.1 (on international law as part of the ‘law of the land’).

113 See, e.g., C. McLachlan, Tnvestment Treaty Arbitration: The Legal Framework’ in 50 Years of
the New York Convention (ICCA Congress Series no. 14, A.J. van den Berg, ed., Kluwer, 2009), 95,
140; Park, fn. 77, at 232. See also Section 3.2.4 (on considerations of due process, finality, and
consistency).

114 See Czech Republic v CME Czech Republic B.V., fn. 107.

115 See Swembalt v Latvia, Review by the Maritime and Commercial Court, Copenhagen, 7 January
2003, 2003:2 Stockholm Arb. Rep.

116 See Eureko B.V. v Republic of Poland, Judgment of Court of First Instance of Brussels,
23 November 2006.

117 See Metalclad Corporation v Mexico, British Columbia Supreme Court, Statutory Review, 2 May
2001.
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Switzerland, '8 France,!!® and the United States,'2? such state practice also extends
to arbitration set up pursuant to an investment treaty.!2! In fact, ever more frequently
unsuccessful respondents seek to challenge investment arbitration awards in the
national courts of the tribunal’s juridical seat.122 One example is Ecuador’s request
for annulment of the award rendered against it in Occidental Exploration and Production
Company v Ecuador (2004).123 The English High Court of Justice accepted jurisdiction
on the basis that investors are ‘Municipal law entities” and that therefore, the procedural
law governing the arbitration is also ‘Municipal”:

Some of the rights created by the BIT, which is a treaty between the USA and Ecuador on the
plane of international law, are rights that are given to a class of entities which exist on the plane of
Municipal law, i.e. ‘investors’. In particular, the right to arbitrate ‘investment disputes’ as defined
in Article VI.1 [of the BIT] is given to Municipal law entities. That right can be exercised in an
arbitral tribunal (set up under UNCITRAL arbitration rules) that will be subject to procedural
laws (UNCITRAL arbitration rules and, if the seat is in England, the 1996 [Arbitration] Act),
which exist on the ‘Municipal’ or ‘private’ or ‘domestic’ law plane. So, although the rights have
their origin in international law, they are rights that are intended to be exercised by Municipal law
entities in a tribunal that is subject to control under Municipal laws. [...] In this case,
Occidental and Ecuador have agreed that rights with their origin in international law will be
considered by a tribunal whose procedure is subject to Municipal law.124

This position was upheld by the English Court of Appeal in the same case: ‘we see no
incongruity in a conclusion that the consensual arbitration intended under the Treaty
carries with it the usual procedural and supervisory remedies provided under English
law as the relevant procedural law’.125 The Court stated that it had not been shown any
authorities to contrary effect.126 A similar observation has been made by Crawford with

118 See, e.g., La République du Liban v France Télécom Mobiles International S.A., et FTML S.A.L.,
Swiss Federal Tribunal Decision I, 10 November 2005; Swiss Federal Tribunal Decision II,
10 November 2005.

119 See, e.g., PrenNreka v Czech Republic, Recours en Annulation, Court d’Appel de Paris,
Judgment, 25 September 2008.

120 See, e.g., Republic of Argentina v BG Group PLC, US Court of Appeals for the District of
Columbia, No 11-7021, 17 January 2012 (per Judge Rogers).

121 See K. Hobér and N. Eliasson, ‘Review of Investment Treaty Awards by Municipal Courts” in
Arbitration under International Investment Agreements: A Guide to the Key Issues (K. Yannaca-Small, ed.,
Oxford, Oxford University Press, 2010), 635, 668.

122 See N. Rubins, Observations on the CME Svea Court Opinion, Stockholm Arb. Rep. 195
(2003:2), at section 4 (‘The ever-more frequent challenges of investment arbitration awards in national
courts by defeated State respondents underlines the continuing role of the arbitral situs in international
arbitration’ [references omitted]). See also A. Reinisch and L. Malintoppi, ‘Methods of Dispute
Resolution’ in Oxford Handbook of International Investment Law (P. Muchlinski etal., eds, Oxford,
Oxford University Press, 2008), 691, 719.

125 Cf. Occidental Exploration and Production Company v Republic of Ecuador, LCIA Case No.
UN3467, Final Award, 1 July 2004.

124 Republic of Ecuador v Occidental Exploration and Production Company, High Court of Justice,
Queen’s Bench Division, Commercial Court, 29 April 2005 [2005] EWHC 774 (Comm) (per
Mr Justice Aikens), para. 73. See also at para. 64.

125 Republic of Ecuador, Judgment of the Court of Appeal regarding non-justiciability of challenge
to arbitral award, 9 September 2005 [2005] EWCA Civ 1116 (Lord Phillips of Worth Matravers MR,
Clarke, Mance LJ]), para. 55.

126 Republic of Ecuador. See also Czech Republic v European Media Ventures SA, Decision on
Annulment [2007] EWHC 2851 (Comm). But see G. Sacerdoti, Case T 8735-01-77, The Czech
Republic v CME Czech Republic B.V., Svea Court of Appeal (expert legal opinion for CME), TDM 2(5)
(2005), at 31-2 (‘The courts of the place of arbitration are especially constrained by BITs in their
examination of a challenge against an international award based on such a treaty. [...] The limits
imposed on the Swedish courts in this respect would stem from the general principle of respect of
foreign States sovereignty: “par in parem non habet jurisdictionem™”).
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respect to tribunals set up pursuant to NAFTA Chapter Eleven: while they are not part
of the judicial systems of the contracting states, ‘this does not mean that they are legal
Alsatias, beyond any form of jurisdictional control’.127 Indeed, he points out, it is open
to respondent governments to challenge any adverse decision in the same way as any
other international arbitral award can be challenged by a party to it, i.e., by proceedings
before the courts of the place of arbitration.’28 To the same effect, the NAFTA
Tribunal in Waste Management Inc. v Mexico (2001) stated:

Unlike arbitration under the ICSID Convention, arbitration under the Arbitration (Additional
Facility) Rules is not quarantined from legal supervision under the law of the place of
arbitration. The possible requirements of that law are specifically referred to in the Arbitration
(Additional Facility) Rules (see Articles 1, 53 (3), (4)). Thus the determination of the place of an
Additional Facility arbitration can have important consequences in terms of the applicability of
the arbitration law of that place.12?

By way of conclusion on this point, we refer to the recent award in Saipem S.p.A. v The
People’s Republic of Bangladesh (2009).130 At issue was the legality of the decision by
Bangladesh courts to annul an ICC award rendered in Dhaka against Bangladesh Oil
Gas and Mineral Corporation (Petrobangla) in the favour of Saipem, for breach of
contract.3! Specifically, Saipem argued that by declaring the ICC award non-existent,
Bangladesh had deprived it of the compensation for the expropriation of its investment,
in contravention of Bangladesh’s obligations pursuant to the BIT entered into with
Italy, Saipem’s home state.!32 While upholding the claim, the tribunal emphasized
Bangladesh’s right of supervisory jurisdiction over the arbitration process: “There is no
question that, under most legal systems including the Bangladeshi one, by choosing the
seat of the arbitration the parties submit to the jurisdiction of the courts at the seat,
which jurisdiction can be exercised in aid and in control of the arbitration process.’133
This is also the case, stated the tribunal, when the parties have agreed to arbitrate the
dispute pursuant to the ICC Arbitration Rules:

[W1hile binding on the parties, the ICC Rules are not binding upon national courts. Hence, the
Tribunal fails to see how the assertion of jurisdiction by the courts of Bangladesh can be deemed
illegal on this ground. Indeed, it is generally accepted that national arbitration law can provide for
a solution which is different from the ICC Rules. For instance, as mentioned by both parties,
Dutch arbitration law provides that the local courts have mandatory jurisdiction over a challenge
and revocation of the authority of arbitrators and no one would think of claiming that the courts
of the Netherlands breach international law by asserting jurisdiction over a request to challenge or
revoke an ICC arbitrator.134

The claimant still prevailed on the basis that Bangladeshi courts had abused their right
of supervisory jurisdiction over the arbitration process, in a way that constituted illegal

127 Council of Canadians, CUPW and the Charter Committee on Poverty Issues v the Attorney General
of Canada, Ontario Superior Court of Justice, Affidavit of J. Crawford, 15 July 2004 (reply to
M. Sornarajah), paras 16-17.

128 Council of Canadians. Cf. H.C. Alvarez, ‘Arbitration Under the North American Free Trade
Agreement’ (2000) 16(4) Arb. Int’l 393, 418.

129 Waste Management Inc. v United Mexican States, ICSID Case No. ARB(AF)00/3, Decision on
Venue of the Arbitration, 26 September 2001 (J. Crawford, G. Aguilar Alvarez, B.R. Civiletti, arbs), para. 5.

130 Sgipem S.p.A. v The People’s Republic of Bangladesh, ICSID Case No. ARB/05/7, Award, 30 June
2009 (G. Kaufmann-Kohler, C.H. Schreuer, P. Otton, arbs).

131 Saipem v Bangladesh, at para. 84.

132 Saipem v Bangladesh, at para. 84.

133 Saipem v Bangladesh, at para. 187. See also at paras 101, 115.

134 Sgipem v Bangladesh, at para. 138.
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expropriation: ‘[TThe Tribunal is of the opinion that the Bangladeshi courts exercised
their supervisory jurisdiction for an end which was different from that for which it was
instituted and thus violated the internationally accepted principle of prohibition of
abuse of rights.”135 In so holding, it quoted from Poudret and Besson: “We believe that
the Jex arbitri constitutes the primary legal basis for the effectiveness of the arbitration
agreement and the arbitrators do not have a discretionary power to disregard injunc-
tions issued by the courts at the seat of the arbitration. To the contrary, they should
obey such decision, unless they are manifestly abusive.’ 36

In sum, in emphasizing the potentially important role played by the national law of
the tribunal’s juridical seat, the foregoing remarks also demonstrate the desirability of
the arbitrators, as well as counsel of the disputing parties, familiarizing themselves with
and heeding national requirements imposed on the arbitral process by the tribunal’s
juridical seat.137

3.2.2. Arbitration rules

Next to national arbitration laws, arbitration rules promulgated by (private) institutions
also support the seat theory, at least indirectly. The UNCITRAL Arbitration Rules, for
instance, provide in article 18(1) that the awards ‘shall be deemed to have been made at
the place of arbitration’,138 and in article 1(3) that in case any of its provisions ‘is in
conflict with a provision of the law applicable to the arbitration from which the parties
cannot derogate, that provision shall prevail’.13® Bockstiegel notes that the latter
provision is of general validity:

Article 1(2) [now article 1(3)] in no way newly creates that principle, but is only declaratory of a
limit to arbitration agreements and arbitration proceedings existing independently of this
recognition in the UNCITRAL Rules. On the contrary, even if the UNCITRAL Rules did
not contain such an article, mandatory provisions of national law, if they were applicable, would
still have to be respected. This is exactly what makes them mandatory.14°

Commenting on the recent modifications of the UNCITRAL Arbitration Rules, Daly
and Smith find it significant that this language was kept intact in the 2010 version,
especially because investment arbitration was in the minds of the UNCITRAL
Working Group: ‘Specifically, there [was] no discussion of changing Art. 1(2), which
appears to indicate that mandatory rules of the /lex arbitri prevail over the UNCITRAL
Rules.’141

135 Saipem v Bangladesh, at para. 161.

136 Saipem v Bangladesh, at para. 160 (referring to Poudret and Besson, fn. 65, at 117 [emphasis in
original]). Cf. Petrochilos, fn. 36, at 247-8 (Petrochilos comments on Himpurna California Energy Ltd
v Indonesia, Interim Award, 26 September 1999 (J. Paulsson, A.A. de Fina, H.P. Abdurrasyid, arbs)
2000 XXV Y.B. Comm’l Arb. 11). See also fn. 66 (states have the inherent right to regulate all persons
and things on their territory, as long as such regulation is not inconsistent with international law).

157 Cf. Rubins, fn. 122, at section 4; Lauterpacht, fn. 66, at 649.

138 UNCITRAL Arbitration Rules (2010), art. 18(1). Cf. ICSID Additional Facility Rules (2006),
art. 20(3).

139 UNCITRAL Arbitration Rules (2010), art. 1(3).

140 Bickstiegel, fn. 66, at 229 (referring to the same provision in the 1976 UNCITRAL Arbitration
Rules). See also at 224.

141 B.W. Daly and F.C. Smith, ‘Comment on the Differing Legal Framework of Investment Treaty
Arbitration as Seen through Precedent, Annulment, and Procedural Rules’ in 50 Years of the New York
Convention (ICCA Congress Series no. 14, A.]J. van den Berg, ed., Kluwer, 2009), 151, 161. See also at
163.
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Also the LCIA Arbitration Rules give explicit endorsement to the importance of the
law of the tribunal’s seat: “The law applicable to the arbitration (if any) shall be the
arbitration law of the seat of arbitration, unless and to the extent that the parties have
expressly agreed in writing on the application of another arbitration law and such
agreement is not prohibited by the law of the arbitral seat.’142

The ICC Arbitration Rules have changed during the years with respect to the
importance placed on the law of the tribunal’s juridical seat. The 1955 ICC Rules
provided that where the Rules were silent and the parties had not chosen a law of
procedure, the arbitrator was to look to ‘the law of the country in which the arbitrator
holds the proceedings’.’43 In what has been described as a ‘revolutionary innov-
ation’,144 the Rules were revised in 1975 in order to separate the arbitration, to the
extent possible, from local procedural law.145 Accordingly, the arbitrators were author-
ized to decide procedural issues without reference to any national law.146 This detach-
ment from the law of the seat continues to characterize the present 2012 Rules.
According to article 15(1), the proceedings before the ICC tribunals ‘shall be governed
by these Rules, and, where these Rules are silent by any rules which the parties or,
failing them, the Arbitral Tribunal may settle on, whether or not reference is thereby made
to the rules of procedure of a national law to be applied to the arbitration’ 147

Although this provision admittedly gives strong support to the delocalization theory,
it would be incorrect to characterize tribunals operating pursuant to the ICC Rules as
a-national. Indeed, according to the Secretariat of the ICC International Court of
Arbitration, a failure by the parties and the arbitral tribunal to respect mandatory rules
of procedure at the place of arbitration may lead to the award being set aside.148 We
further note that the Internal Rules of the International Court of Arbitration of the
ICC direct the Court, when scrutinizing an award, to consider, ‘to the extent practic-
able, the requirements of mandatory law at the place of arbitration’.14?

3.2.3. The (New York) Convention on the Recognition and Enforcement
of Foreign Arbitral Awards

The enforcement of awards is facilitated in particular by the 1958 United Nations
(New York) Convention on the Recognition and Enforcement of Foreign Arbitral
Awards.15° This Convention corroborates the territorial criterion of the seat theory, as

142 L ,CIA Rules (1998), art. 16.3. See also art. 26.2.

143 Y. Derains and E.A. Schwartz, A Guide to the ICC Rules of Arbitration (The Hague, Kluwer Law
International, 2005), 233 (quoting art. 16 of the 1955 ICC Arbitration Rules).

144 F. Eisemann, ‘The Court of Arbitration: Outline of its Changes from Inception to the Present
Day’ in 60 Years of ICC Arbitration: A Look at the Future (International Chamber of Commerce, ed.,
Paris, International Chamber of Commerce, 1984), 391, 398.

145 Derains and Schwartz, fn. 143, at 223.

146 Derains and Schwartz (referring to article 11 of the 1975 ICC Arbitration Rules).

147 See ICC Rules (2012), art. 15(1) (emphasis added).

148 T Fry etal.,, The Secretariats Guide to ICC Arbitration (Paris, International Chamber of
Commerce, 2012), para. 3—721. See also Derains and Schwartz, fn. 143, at 228.

149 TCC Rules (2012), Appendix I, Internal Rules of the International Court of Arbitration, art. 6.

150 See (New York) Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 10 June 1958 (hereinafter New York Convention). As of 1 May 2012, there are 146
contracting parties. See UNCITRAL, Status: 1958—Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, available at <http://www.uncitral.org/uncitral/en/uncitral_texts/
arbitration/NYConvention_status.html>(last visited 1 May 2012). Other instruments that deal with
the recognition and enforcement of arbitral awards include the Geneva Convention on the Execu-
tion of Foreign Arbitral Awards (1927); European Convention on International Commercial
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it makes several references to the state in which the award was ‘made’, or rendered. As
Soderlund states:

In this world of global expansion of arbitration it has been quite natural to speculate about the
advent of the truly international award. Such award would not be attached to any national legal
system. It would, as it were, unfold in a realm of its own. Many times such awards have been
called ‘transnational,” ‘a-national,” or ‘floating awards’ when discussed in legal writings. Irrespect-
ive of whether such a truly international award will materialise in the future, one thing is certain
and that is that it does not exist today. Today an arbitral award—despite its international
character—is of a particular nationality. In fact, the entire world order, when it comes to arbitral
agreements and awards, evolves around the fact that the 1958 New York Convention attaches
decisive importance to the fact that arbitral awards are rendered in a particular jurisdiction.!5!

More specifically, the Convention applies to ‘arbitral awards made in the territory of a
State other than the State where the recognition and enforcement of such awards are
sought, and arising out of differences between persons, whether physical or legal’,152
including states.'53 Whereas it also applies to awards ‘not considered domestic awards
in the State where their recognition and enforcement are sought’,154 a contracting state
may declare that it will, on the basis of reciprocity, exclude awards not ‘made in the
territory of another Contracting State’ .55 Only a handful of states have refrained from
making such a declaration,!56 a practice that could be seen to lend implicit support to
the seat theory.

References to the tribunal’s juridical seat are also included in several of the permis-
sible'57 grounds listed in the Convention for refusal of recognition and enforcement
of awards: the award ‘has been set aside or suspended by a competent authority of
the country in which, or under the law of which, that award was made’;'58 the parties
‘were, under the law applicable to them, under some incapacity, or the said agreement

Arbitration (1961); Inter-American (Panama) Convention on International Commercial Arbitration
(1975).

151 Spderlund, fn. 87 (references omitted). See also Park, fn. 77, at 237.

152 New York Convention (1958), art. I (1) (emphasis added). Cf. P. Sanders, Importance of the Seat
of Arbitration, ICCA: Souvenirs of the Development of International Commercial Arbitration,
available at <http://www.arbitration-icca.org/media/0/12741827220440/011.pdf> (last visited 1
May 2012).

155 G.R. Delaume, ‘Recognition and Enforcement of State Contract Awards in the United States:
A Restatement’ (1997) 91 Am. J. Int’l L. 476, 477. But see P. Sanders, ‘New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards’ (January 1959) VI Nederlandstijdschrifi-
voorinternationaalrecht (‘In so far as States participate in this normal international business, buying or
selling goods, I have no doubt the Convention also applies to these contracts. My doubts begin where
the State acts in a way not to be compared with private business, e.g. granting an oil concession. Here
the solution might be the explicit statement, in the contract, that the New York Convention is
applicable. Failing such a provision I would be of the opinion that such is not the case’).

154 New York Convention (1958), art. I(1).

155 New York Convention (1958), art. I(3) (emphasis added).

156 See United Nations, Status of Treaties, Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, available at <htep://treaties.un.org/> (last visited 1 May 2012). See also M. Pryles,
‘Foreign Awards and the New York Convention’ (1993) 9(3) Arb. Int’ 259, fn. 2.

157 The scope of discretion enjoyed by courts in applying the New York Convention, art. V is
disputed. Cf. H. Smit, ‘A-National Arbitration’ (1989) 63 Tulane Law Review 629, 641; ]. Paulsson,
‘May or Must under the New York Convention: An Exercise in Syntax and Linguistics’ (1998) 14 Arb.
Int’227; A. Giardina, ‘The International Recognition and Enforcement of Arbitral Awards Nullified
in the Country of Origin’ in Law of International Business and Dispute Settlement in the 21st Century
(R. Briner etal., eds, Kéln etc., Heymann, 2001) 205, 210, at fn. 21. See also fn. 163 (on enforcing
awards annulled at the tribunal’s jurisdictional seat).

158 New York Convention (1958), art. V(1)(e) (emphasis added).
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is not valid under the law to which the parties have subjected it or, failing any indication
thereon, under the law of the country where the award was made';'> and ‘the compos-
ition of the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement, was not in accordance with the law
of the country where the arbitration rook place’ 160

These grounds for non-enforcement demonstrate the control a tribunal’s juridical
seat may exert over the award, also at the enforcement stage. Illustrative in this respect is
Termo Rio S.A. E.S.P. & Leaseco Group, LLC v Electranta S.P. (2007), in which a US court
of appeal denied enforcement of an award rendered by an ICC tribunal in Columbia on
the basis that it had been set aside by Columbian courts.16! The Court held:

“The [New York] Convention specifically contemplates that the state in which, or under the law
of which, the award is made, will be free to set aside or modify an award in accordance with its
domestic arbitral law and its full panoply of express and implied grounds for relief.” [...] This
means that a primary State necessarily may set aside an award on grounds that are not consistent
with the laws and policies of a secondary Contracting State. The Convention does not endorse a
regime in which secondary States (in determining whether to enforce an award) routinely second-
guess the judgment of a court in a primary State, when the court in the primary State has lawfully
acted pursuant to ‘competent authority’ to ‘set aside’ an arbitration award made in its country.62

In accordance with the arbitration agreement, arbitrators arguably have a duty to
attempt to render enforceable awards.163 While there are some notable examples of
awards being enforced despite annulment at the tribunal’s juridical seat,164 arbitrators
ought therefore to be conscious of the fact that a failure to abide by the law of the seat of
arbitration may have the price of non-enforcement of awards.165 In fact, according to

159 New York Convention (1958), art. V(1)(a) (emphasis added).

160 New York Convention (1958), art. V(1)(d) (emphasis added). Other reasons for refusing
recognition and enforcement of awards include those listed in article V(2) (‘The subject matter of
the difference is not capable of settlement by arbitration under the law of [the country where
recognition and enforcement is sought]; or [...] [tlhe recognition or enforcement of the award
would be contrary to the public policy of that country’). Cf. UNCITRAL Model Law (20006), art. 36.

161 Termo Rio S.A. E.S.P. & Leaseco Group, LLC v Electranta S.P., 487 F.3d 928, 376 U.S. App. D.
C. 242 (D.C. Cir. 2007).

162 Termo Rio, at 937 (citing Yusuf Ahmed Alghanim & Sons v Toys R’ Us, Inc., 126 F.3d 15, 23 (2d
Cir. 1997)). See also Société Européenne d’Etudes et d’Entreprises v République Fédérative de Yougoslavie,
Decision of 7 November 1975, Dutch Supreme Court (Hoge Raad), translated in G. Gaja, Inter-
national Commercial Arbitration: New York Convention (Dobbs Ferry, NY, Oceana Publications,
1978), pt. V, 35.2-3.

163 See ICC Rules (2012), art. 41 (‘[TThe Court and the arbitral tribunal [...] shall make every
effort to make sure that the award is enforceable at law’); LCIA Rules (1998), art. 32.2; M. Platte, ‘An
Arbitrator’s Duty to Render Enforceable Awards’ (2003) 20(3) /. Int 1 Arb. 307. But see G.R. Delaume,
‘State Contracts and Transnational Arbitration” (1981) 75 Am. J. Int’l L. 784, 792-3. See also
Chapter 3, Section 3.3 (on fundamental national and international norms).

164 See, e.g., Société PT Putrabali Adyamulia v Société Rena Holding, French Cass. Civ., 29 June
2007, Nos 05-18053 and 06-13293, 24 Arb. Int1293, 295 (2008); In re Chromalloy Aeroservices Inc. v
Arab Republic of Egypt, 939 F.Supp. 907 (D.D.C. 1996); Hilmarton Ltd v Omnium de Traitement et de
Valorisation, Decision No. 484, French Cour de Cassation, First Civil Chamber (1994), Revue de
larbitrage 327 (1994), XX Y.B. Comm’l Arb. 663 (1995) (English excerpts); Yukos, Gerechtshof
Amsterdam, 28 April 2009, LJN: BI2451, 200.005.269/01. But see Park, fn. 41, at 17 (‘(O]utside of
France, [a] resurrection of dead awards has received a less enthusiastic reception [...]). See generally
C. Alfons, Recognition and Enforcement of Annulled Foreign Arbitral Awards (Frankfurt am Main etc.,
Lang, 2010). See also fn. 157 (on the discretion courts enjoy in applying article V of the New York
Convention).

165 Delaume, fn. 163, at 813; D.D. Caron, “The Nature of the Iran—United States Claims Tribunal
and the Evolving Structure of International Dispute Resolution’ (1990) 84 Am. /. Int L. 104, 119; Fry
etal,, fn. 148, at para. 3-721.
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Sanders, one of the ‘founding fathers’ of the New York Convention, if an award is set
aside at the seat of the arbitration, the ‘Courts [ . .. ] will refuse the enforcement as there
no longer exists an arbitral award and enforcing a non-existing arbitral award would be
an impossibility or even go against the public policy of the country of enforcement’.166
Such concerns about enforceability were explicitly heeded in Brizish Petroleum Explor-
ation Co. (Libya) Limited (BP) v Government of the Libyan Arab Republic (1973).167 Sole
Arbitrator Lagergren observed that ‘the attachment to a developed legal system is both
convenient and constructive’.168 As the seat was fixed at Copenhagen, and ‘having
particular regard to the wide scope of freedom and independence enjoyed by arbitra-
tion tribunals under Danish law’, he concluded that the procedural law of the
arbitration was Danish law and that the award would be Danish.16? Importantly, and
keeping in mind that states in which enforcement is sought may require that the award
is legally rendered in particular state, he based his conclusion partly on the fact that the
parties must have intended an effective remedy: ‘effectiveness of an arbitral award that
lacks nationality—which it may if the law of the arbitration is international law—
generally is smaller than that of an award founded on the procedural law of a specific
legal system and partaking of its nationality.’170

3.2.4. Considerations of due process, finality, and consistency

Next to national arbitration laws, arbitration rules, and the New York Convention,
the attachment of arbitral proceedings to one national legal order is supported by
considerations of due process, finality, and consistency. Most arbitration rules oblige
the arbitrators to render awards in accordance with the arbitration agreement, to be
impartial, and to respect the parties’ right to due process.!7! It is conceivable, however,
that arbitrators exceed, or in other ways act contrary to, their mandate, for instance, by
applying a different law to the merits than that upon which the parties agreed, or by
accepting bribes that influence the outcome of the dispute. In such a case, the
possibility of annulment of the award is not only an inherent right of tribunal’s juridical
seat, but also necessary in terms of due process and desirable for the arbitration process
in general.

Importantly, arbitration affects not only winners and losers, but often society
at large as well; and national review serves as an imperative control mechanism on
the legal accuracy of the arbitration. Blackaby etal. state: ‘it would be unusual for
a State to support arbitral tribunals operating within its jurisdiction without claiming
some degree of control over the conduct of those arbitral tribunals—if only to
ensure that certain minimum standards of justice are met, particularly in procedural

166 P, Sanders, ‘New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards’ (1959) 6 Neth. LL.R 43, 55. Cf. AJ. van den Berg, ‘Enforcement of Arbitral Awards
Annulled in Russia: Case Comment on Court of Appeal of Amsterdam, April 28, 2009’ (2010) 27
(2) J. Intl Arb. 179, 187 (2010).

167 British Petroleum Exploration Co. (BP) v Libyan Arab Republic, Award, 10 October 1973, 53
LL.R. 297 (1979) (Lagergren, sole arb.).

168 BP v Libya, at 309.

169 BP v Libya, at 309. See also Second Award, 1 August 1974, 5 Y.B. Com. Arb., 147, 158-61
(1980) (Basing himself on Danish law, Lagergren denied the application for a reopening of the award).

170 BP v Libya, Award, at 309. Cf. ].G. Wetter, I The International Arbitral Process: Public and
Private (Dobbs Ferry, NY, Oceana Publications, 1979), 409 (‘The desirability to localise an award, for
the purpose of making it enforceable is the main reason for, and consequence of, preferring the BP
doctrine’).

171 See Section 2 (on features of the arbitral process).
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matters.’!72 Such a ‘safety net’ has additional value in case of disputes involving a state,
whose general population may be affected by a biased or unsound award. As noted by
the English Court of Appeal in Occidental Exploration & Production Company v Ecuador
(2005): ‘recourse to a court, when and if permissible, would (one hopes) be likely to
correct any error in interpretation, rather than to perpetuate or introduce one.’'73 In
addition, it has been observed that the mere existence of the possibility of review may in
and of itself increase the quality of awards.174

Finally, and while also the New York Convention may operate as a safeguard against
incompetence and bias at the enforcement stage,'7> the possibility to seek annulment at
the tribunal’s jurisdictional seat has the advantage of allowing the unsuccessful party to
litigate such issues in one state rather than in all the states in which it may have assets
and enforcement is sought. The US Court of Appeals stated in Baker Marine (Nig.) Ltd
v Chevron (Nig.) Ltd (1999):

If a party whose arbitration award has been vacated at the site of the award can automatically
obtain enforcement of the awards under the domestic laws of other nations, a losing party will
have every reason to pursue its adversary ‘with enforcement actions from country to country until
a court is found, if any, which grants the enforcement.’17¢

As such, the delocalization theory, in advocating ‘floating awards’,'”7 may also be
criticized on the basis that it may produce conflicting judgments. As Goode puts it:

The territorial approach, in insisting that the validity of an arbitral award is governed by the /ex
loci arbitri, has the great merit of subjecting the question of validity to a single decision at the
court of origin. By contrast, denial of the function of a lex loci arbitri may involve litigation in
every country in which the respondent has assets, and even within a single country may entail the
case being taken up through a two-tier or even three-tier hierarchical chain and then, where the
highest court acts as a court of cassation, being sent back again to a new lower court for a fresh
determination. [...] As more than one commentator has pointed out, this is not delocalization,
it is multilocalization.!78

172 Blackaby etal., fn. 39, at 68. See also at 109 (‘Tt seems that the movement in favour of total
delocalisation, in the sense of freeing an international arbitration from control by the lex arbitri, has run
into the ground. As the Belgian experiment showed, delocalisation is only possible to the extent that it
is permitted by the lex arbitri; and parties to an arbitration may well prefer an arbitral tribunal which is
subject to some legal control, rather than risk a runaway tribunal’). Cf. F.A. Mann, Private Arbitration
and Public Policy’ (1985) 4 Civ. Just. Q. 257, 267; W.W. Park, “Why Courts Review Arbitral Awards’
in Law of International Business and Dispute Settlement in the 21st Century: Liber Amicorum Karl-Heinz
Bickstiegel (R. Briner etal., eds, Kéln, Berlin, Munich, Carl Heymanns Verlag KG, 2001), 595.

173 Republic of Ecuador v Occidental Exploration and Production Company, fn. 125, Judgment of the
Court of Appeal regarding non-justiciability of challenge to arbitral award, para. 27. Cf. Case
Concerning Arbitral Award of 31 July 1989 (Guinea-Bissau v Senegal), Judgment, 12 November
1991, Dissenting Opinion of Judge Weeramantry [1991] ICJ Rep. 53, at 152-3.

174 See J.J. Coe Jr, ‘Domestic Court Control of Investment Awards: Necessary Evil or Achilles Heel
within NAFTA and the Proposed FTAA? (2002) 19(3) J. Int] Arb. 185, section II(C). Cf. Park,
fn. 77, at 233 (“The dark side of delocalised arbitration is that arbitrators will find it easier to exceed
their powers in jurisdictions that provide no control over the arbitration’s procedural fairness’).

175 Cf. Park, fn. 41, at 144; Chan, fn. 70, at 145-6.

176 Baker Marine (Nig.) Lid v Chevron (Nig.) Lid, 191 F.3d 194, 197 (2d Cir.1999), at fn. 2 (quoting
AlJ. van den Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial Interpret-
ation (The Hague, Asser, 1981), 355. See also Cv D [2007] EWCA Civ 1282, para. 16; M.D. Slater, ‘On
Annulled Arbitral Awards and the Death of Chromalloy’ (2009) 25(2) Arb. Int1271, 292.

177 Cf. Smit, fn. 157, at 629 (describing a-national arbitration as a ‘floating and stateless arbitration
and arbitral awards’ that ‘does not owe its existence, validity, or effectiveness to a particular national law’).

178 R. Goode, The Role of the Lex Loci Arbitri in International Commercial Arbitration (2001) 17(1)
Arb. Int’l 19, 34 (references omitted).
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3.3. The influence of the delocalization theory on state practice

Although the premise behind the delocalization theory and the seat theory is funda-
mentally different, it is essential to note that the practical differences between them
have become limited as states grant increasing degrees of procedural autonomy to the
arbitration process, and especially arbitration of a transnational nature.!7® This stems
from the recognition by states, long highlighted by adherents to the delocalization
theory, that their national procedural rules are not well-suited for arbitration between
parties from different states.'80 A related explanation offered for this development is
that arbitration has become a ‘business’, and states compete for a greater share of the
fees paid to arbitrators and attorneys by reforming their arbitration laws in line with the
business community’s demand for greater flexibility.!8! In this way, states also indir-
ectly promote economic activity.182

In line with this pro-arbitration trend, national arbitration laws limit court involve-
ment in the arbitral process.183 As noted by the US Supreme Court, ‘we are well past
the time when judicial suspicion of the desirability of arbitration and of the competence
of arbitral tribunals inhibited the development of arbitration as an alternative means of
dispute resolution.’184 Further, national arbitration laws give the disputing parties and
arbitrators much freedom in tailoring the proceedings to suit their particular needs and
wishes. To this end, the UNCITRAL Model Law provides that ‘[sJubject to the
provisions of this Law, the parties are free to agree on the procedure to be followed
by the arbitral tribunal in conducting the proceedings’.185 Another significant factor is
that the parties may generally agree to let the arbitration be conducted in accordance
with arbitration rules, such as the UNCITRAL Arbitration Rules. As explicitly pro-
vided in the German Arbitration Law: ‘subject to the mandatory provisions of this
Book, the parties are free to determine the procedure themselves or by reference to a set
of arbitration rules.’18¢ The number of such mandatory rules is limited.87

The scope and extent of judicial review is also restricted. The US District Court held
in Thunderbird Gaming Corporation v Mexico (2007): ‘Courts have long recognized that
judicial review of an arbitration award is extremely limited. [...] Thunderbird bears
the heavy burden of establishing that vacatur of the arbitration award is appropriate.
[...] [IIn the absence of a legal basis to vacate, this court has no discretion but to

179 See UNCITRAL, Notes on Organizing Arbitral Proceedings, fn. 13, at para. 4 (‘Laws governing
the arbitral procedure [...] typically allow the arbitral tribunal broad discretion and flexibility in the
conduct of the proceedings’ [references omitted]); C.N. Brower and J.K. Sharpe, ‘International
Arbitration and the Islamic World: The Third Phase’ (2003) 97(3) Am. J. Int! L. 643, 647.

180 See Derains and Schwartz, fn. 143, at 226-7.

181 De Ly, fn. 1, at 48-9. See also Caron, fn. 165, at 119, at fn. 64.

182 See Danilowicz, fn. 76, at 237 (‘The sovereign also has an interest in the development of
international arbitration as a means of promoting trade and commerce’).

183 See G. Herrmann, ‘The Role of the Courts under the UNCITRAL Model Law Script’ in
Contemporary Problems in International Arbitration (J.D.M. Lew, ed., London, Centre for Commercial
Law Studies, 1986), 164.

184 Mirsubishi Motors Corp v Soler Chrysler-Plymouth Inc., 473 U.S. 614, 6267 (1985). Sce also
Case C-126/97, Eco Swiss China Time Ltd v Benetton International NV [1999] ECR 1 3055, para. 35;
Bayview Irrigation District et al. v Mexico, Ontario Superior Court of Justice, Application for Set Aside,
5 May 2008, para. 62.

185 UNCITRAL Model Law (2006), art. 19(1). See also Indian Arbitration Act (1996), section 19;
English Arbitration Act (1996), section 34(1).

186 (German Arbitration Act (1998), section 1042(3). See also UNCITRAL Model Law (2006), art. 2(e).

187 See ].G. Frick, Arbitration and Complex International Contracts with Special Emphasis on the
Determination of the Applicable Substantive Law and on the Adaptation of Contracts to Changed
Circumstances (The Hague, Kluwer Law International; Ziirich, Schulthess, 2001), 53.
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confirm the award.’188 In fact, in certain jurisdictions, such as France, Belgium,
Switzerland, and Sweden, the parties to the proceedings may by agreement exclude
the possibility of seeking annulment.!8? According to the Supreme Court of
Switzerland, this possibility is in conformity with article 6 of the European Convention
on Human Rights and Fundamental Freedoms:

La controverse porte, en I'espéce, sur la question de savoir s’il est possible de renoncer a recourir
contre une sentence arbitrale & venir sans violer I'art. 6 par. 1 CEDH. Cette question doit étre
tranchée par affirmative [ ...] Il n’y a, dés lors, pas de raison de priver les parties aptes  assumer
les conséquences d’une renonciation au recours de la possibilité que leur offre cette disposition —
incarnation procédurale du principe d’autonomie de la volonté — d’échapper a toute intervention
étatique susceptible de porter atteinte 4 la confidentialité de I'arbitrage ou de disposer rapidement
d’une décision exécutoire mettant fin au différend [The controversy in this case is whether it is
possible to waive recourse against an arbitral award in the future without violating article 6(1) of
the ECHR. This question must be answered in the affirmative [ . ..] There is therefore no reason
to deprive the parties able to bear the consequences of a waiver of the use of the possibility offered
by this provision—the procedural embodiment of the principle of party autonomy—to escape
any state intervention which could undermine the confidentiality of the arbitration or to quickly
have a binding decision ending the dispute] [...].19

Importantly, and as will be demonstrated in the next chapter, this ‘hands off” approach
encompasses the law applicable to the merits in that national arbitration laws grant the
parties and the tribunals considerable freedom with respect to the substantive applic-
able law. Of further significance is the fact that the limited possibility to seek annul-
ment extends to the tribunal’s decision as to the applicable law: the courts of the
juridical seat will as a rule not allow judicial review of the choice-of-law methodology
applied by the arbitrators.’®! This is so even in situations where the parties have
stipulated the applicable law. According to the Swedish Court of Appeal, ‘an excess
of mandate may be involved only where the arbitrators” interpretation of the choice of
law clause proves to be baseless such that their assessment may be equated with the

188 [nternational Thunderbird Gaming Corporation v Mexico, Judgment of the US District Court for
the District of Columbia on petition to set aside the award, 14 February 2007, at 3, section II(A). Cf.
J.-P. Beraudo, ‘Egregious Error of Law as Grounds for Setting Aside an Arbitral Award’ (2006) 23(4)
J. Intl Arb. 351, 351-3.

189 See French Arbitration Law (2011), art. 1522; Belgian Judicial Code (1972, as amended in
1998), art. 1717(4); Swedish Arbitration Act (1999), section 51; Switzerland’s Federal Code on Private
International Law (1987), art. 192(1). Cf. Rosinvest Co v Russian Federation, fn. 94, at para. 5;
La République du Liban v France Télécom, fn. 118, Decision I, at 4.2.

190 X'y Z SA, Swiss Supreme Court, 4A_238/2011, 4 January 2012. See also European Convention
on Human Rights, art. 6. Yet, there is evidence that states have certain, albeit limited, duties to provide
a safety-net, at least to private parties. See A. Jaksic, ‘Procedural Guarantees of Human Rights in
Arbitration Proceedings: A Still Unsettled Problem’ (2007) 24(2) J. Int'l Arb. 159, 171; R. Briner and
F. Von Schlabrendorff, ‘Article 6 of the European Convention on Human Rights and its Bearing upon
International Arbitration’ in Law of International Business and Dispute Settlement in the 21st Century:
Liber Amicorum Karl-Heinz Bickstiegel (Briner etal., eds, Koln, Berlin, Munich, Carl Heymanns
Verlag KG, 2001), 89, 99. See generally Petrochilos, fn. 67, at 109—-65 (on human rights law
requirements in international arbitration).

191 See G.A. Born, International Commercial Arbitration (Ardsley, NY, Transnational Publisher;
The Hague, Kluwer Law International, 2001). But see G.C. Moss, ‘Is the Arbitral Tribunal Bound by
the Parties’ Factual and Legal Pleadings’ (2006)3 Stockholm Int’l Arb. Rev. 1, 10 (Moss suggests a more
stringent standard of review for treaty arbitration: “This is because the error in question would be made
in connection not with the decision on the merits (which is beyond the scope of control that a court
may exercise on an award), but with the establishment of the tribunal’s jurisdiction or of its duties in
the conduct of the proceedings, as determined by the applicable arbitration law or investment treaty
(which is within the scope of the judicial control)’).
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arbitrators almost having ignored a provision regarding applicable law. 192 Thus, it
held, ‘[t]here is no excess of mandate where the arbitrators have applied the designated
law incorrectly. Nor can there hardly be any excess of mandate where the arbitrators
have been required to interpret the parties” designation of applicable law, and in so
doing, have interpreted the designation incorrectly.’193

The aforementioned practice leads us to conclude that at least one of the concerns
presented by the delocalization theory, namely that of ‘peculiar and unexpected local
norms’, 194 is to a large degree resolved.1?5 As noted by Kaufmann-Kohler: ‘One of the
main purposes of de-localization, as it was then discussed, was to eliminate the
unintended effects of certain arbitration-hostile features of the law of the place
where the arbitration was held. The choice of an arbitration-friendly fictional seat
fully services that purpose.’’®6 Consequently, she states, ‘the issue of de-localization
becomes moot.’197

3.4. Interim conclusions

We saw that the existence of any links between arbitral tribunals and national legal
orders is discouraged and/or toned down by scholars who argue that the arbitral process
is—or at least should be—removed from control by any state and should therefore be
viewed as delocalized, supranational, a-national, or international. We also noted the
influence such awards and scholarship have had on state practice, in that national
arbitration laws grant the parties and arbitrators procedural freedom and limit court
involvement to a minimum.

Still, such state practice does not invalidate the soundness of the seat theory.198
Symptomatic of the strength of this theory, the vast majority of states continue to
subject arbitration proceedings taking place on their territory to various mandatory,
albeit limited, requirements, which again are heeded by third states at the enforcement
stage. Such exercise of control, including the sanction of annulment, not only stems
from the principle of territorial sovereignty, it is conducive to finality, and it constitutes
a healthy ‘check’ on the system of arbitration as a whole. We may thus conclude that
a tribunal’s mandate to render awards does not solely stem from the parties, but

192 Czech Republic v CME Czech Republic B.V., fn. 107, 42 LL.M. 919, 964 (2003).

193 Czech Republic v CME.

194 Paulsson, Arbitration Unbound, fn. 38, at 385.

195 See Caron, fn. 165, at 119. But see Petrochilos, fn. 67, at 10 (‘However, national particularities
are still to be found in the arbitration laws of a number of states [ . . . ]. For the time being it seems that
an arbitrator has to find his way through the web of potentially relevant laws and jurisdictions by
carefully juggling them’).

196 Kaufmann-Kohler, fn. 88, at 1319-20 (references omitted).

197 Kaufmann-Kohler, at 1320. See also J. Paulsson, “The Extent of Independence of International
Arbitration from the Law of the Situs’ in Contemporary Problems in International Arbitration (J.D.
M. Lew, ed., London, Centre for Commercial Law Studies, 1986), 141 (while Paulsson believes that
‘there is still any life in the once-hot debate over the concept of arbitral awards detached from the legal
system of the country where they were rendered [ . . . ] T am quite willing to allow that the delocalisation
of the international arbitral process is not the wave of the future. The need to delocalise is felt in few
cases, and, happily, it may reasonably be predicted that those instances will become even rarer in the
future’); Terez, fn. 68, at 380 (Caron believed that ‘delocalized arbitrations were and would become
increasingly an intellectually interesting but rare oddity’).

198 Cf. F.A. Mann, ‘English Procedural Law and Foreign Arbitrations (1970) 19(4) Int’ & Comp. L.
Q. 693, 695 (‘Is it open to the parties to choose as their lex arbitri alaw other than that prevailing at the
arbitration tribunal’s seat? [...] It is submitted that the parties’ freedom of choice is by no means
unlimited, but exists only if and to such extent as it is granted by the law of the arbitration tribunal’s
seat’); Alvik, fn. 26, at 29.
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also—and more importantly—from a national legal order: the tribunal’s juridical seat.
Accordingly, arbitral proceedings between an investor and a host state are neither
a-national, nor international, but rather subject to a national legal order.

For our purposes, we will characterize arbitral tribunals subject to the national law of
their juridical seat as ‘territorialized’, a term that seeks to differentiate them from
domestic arbitration tribunals, as well as the ‘internationalized’ tribunals that will be
analysed in the following section.

4. Internationalized Tribunals

Scholars have offered various factors for the purpose of characterizing a court or
tribunal as ‘international’.19? Several of these factors are over- or under-inclusive; and
there does not appear to be one ‘litmus test’.20 For instance, it has been stated that the
application of international law is an intrinsic characteristic of international courts and
tribunals.20! While it is true that international law constitutes the main applicable
source of law for international courts and tribunals,202 national courts too apply
international law;2°3 and as will be demonstrated in the following chapters, the
application of national law is not reserved to territorialized tribunals. To the contrary,
national law is frequently applied by both ICSID tribunals and the Iran—United States
Claims Tribunal. We agree, thus, with Amerasinghe when he discards the application
of international law as a criterion for internationalization:

In principle that a tribunal adjudicates on disputes which are based on violations of national laws
does not make it any less an international tribunal, if it falls into that category, because it satisfies
the requirements. Thus ICSID [...] tribunals and the Iran-US Claims Tribunal are inter-
national, although in a given case they may deal with what are purely alleged violations
of national laws. In this respect international tribunals may sometimes deal with disputes that
are not ‘international’ in the true sense.204

In the same context, it is difficult to assess whether certain of the criteria offered for
characterization purposes are inherent in the international nature of the tribunals; or

199 See, e.g., M. Mohebi, The International Law Character of the Iran—United States Claims Tribunal
(The Hague, Kluwer Law International, 1999), 29-31; Y. Shany, The Competing Jurisdictions of
International Courts and Tribunals (Oxford, Oxford University Press, 2003), 12, fn. 44; R.
P. ‘Federal Courts, International Tribunals, and the Continuum of Deference’ (2003) Virg. J. Intl
L. 675, 680-1; and at 782, at fns 18—19.

200 Cf. Alford, fn. 199, at 679 (Alford refers to ‘the absence of any canonical definition of what
constitutes an international tribunal. Depending on the criteria one employs, the universe of inter-
national tribunals is extremely broad or narrow. [...]).

201 See C. Tomuschat, ‘International Courts and Tribunals’ Max Planck Encyclopedia of Public
International Law, at para. 4; M.O. Hudson, International Tribunals (Washington, DC, Carnegie
Endowment for International Peace and Brookings Institution, 1944), 67-8, 99; A. Pellet, ‘Art. 38" in
The Statute of the International Court of Justice: A Commentary (A. Zimmermann et al., eds, Oxford,
Oxford University Press, 2006), 677, 696.

202 See Chapter 1, Section 1 (on motivations for the study).

203 See Bichler, fn. 6, at 37 (‘[TThere are national courts which determine, apply and enforce
international law which even from the international law perspective may be accepted at least as state
practice and opinioiuris of the forum state’); P.A. Nollkaemper, ‘Internationalisering van nationale
rechtspraak’ in Preadviezen. Mededelingen van de Nederlandse Vereniging voor Internationaal Recht (P.A.
Nollkaemper, ].W.A. Fleuren, J. Wouters, and D. van Eeckhoutte, eds, The Hague, T.M.C. Asser) 1-67.

204 C.F. Amerasinghe, Jfurisdiction of International Tribunals (The Hague, Kluwer Law Inter-
national, 2003), 10—11. See also Alford, fn. 199, at 682, fn. 18; Petrochilos, fn. 67, at 235;
A. Mouri, The International Law of Expropriation as Reflected in the Work of the Iran—United States
Claims Tribunal (Dordrecht, Nijhoff, 1994), 25.
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whether they follow as a result of such nature. In brief, there is the classical problem of
‘the chicken and the egg’. Thus, while to some, internationalization is indicated by
insulation from the law of the tribunal’s seat and the internationally binding nature of
the decisions rendered,205 according to Mohebi, these features follow rather from the
tribunal’s international nature, once established:

Once it is decided that a tribunal possesses true international character it follows, inevitably, that
as such it pertains to [sic] international order, rather than any municipal law system either that of
its creating States or of its eventual or actual seat. Among practical consequences of this
conviction is that the arbitral process before such international tribunal is detached from any
lex fori, and its arbitral award will have international quality the enforcement of which is subject
to international rules and principles; and more importantly the non-compliance with the terms of
such international award will cause international responsibility for the refusing party.206

For the purposes of this study, we will characterize ‘internationalized’207 tribunals by
three interrelated criteria: first, they operate pursuant to a treaty, from which stems
their mandate to render awards.2%8 Secondly, the state in which they are seated has
relinquished its right to regulate their activities, so that they are insulated from
the application of the law of the seat.29? Thirdly, the state party to the dispute is
treaty-bound to respect the tribunal’s decisions; and consequently, recognition and
enforcement of the award do not depend on instruments such as the New York
Convention.2!® In combination, these features make the arbitration proceedings
operate in the international legal order, with the result that the tribunals’ lex arbitri
is international law.

Before proceeding to examine the Iran—United States Claims Tribunal and ICSID
tribunals on the basis of these criteria,2!! a clarification should be made as concerns
investment treaty arbitration. As noted previously, arbitration proceedings are com-
monly set up pursuant to an investment treaty entered into between the host state
and the investor’s home state.2!? Despite the fact that the arbitration agreement
entered into between the investor and the host state in such cases originates in an
offer set out in a treaty, this does not, in and of itself, make the arbitration tribunal
international in nature. The conclusion remains that investment treaty tribunals
applying, as they often do, the UNCITRAL Arbitration Rules, the ICSID Additional
Facility Rules, or the Arbitration Rules of the Stockholm Chamber of Commerce are
subject to control by the state in which they are seated.2!3 Neither does internation-
alization of the arbitral proceedings follow from the fact that the host state, by virtue

205 See, e.g., F.A. Mann, ‘State Contracts and International Arbitration’ (1967) 42 Brit. Y.B. IntlL. 1,
13; Lauterpacht, fn. 66, at 651.

206 Mohebi, fn. 199, at 31.

207 For the use of the term ‘internationalized’ versus ‘international,” see Chapter 1, Section 2 (on the
scope of and terminology used in the study).

208 Cf. Amerasinghe, fn. 204, at 10-11; F. Rigaux, Les situations juridiques individuelles dans un
systéme de relativité générale’ (1989, 1) 213 Recueil des Cours, para. 83.

209 Cf. Petrochilos, fn. 67, at 298.

210 Cf. Petrochilos, at 247-8.

211 Reference should also be had to the Unified Agreement for the Investment of Arab Capital in
the Arab States, setting up the Arab Investment Court. Based on the criteria listed in this Part,
arbitration conducted under this Court’s auspices may also be characterized as internationalized. See
generally Unified Agreement for the Investment of Arab Capital in the Arab States, TDM 1(4) (2004);
W. Ben Hamida, ‘The First Arab Investment Court Decision’ (2006) 7(5) Journal of World Investment
and Trade 699.

212 See Section 2 (on features of the arbitral process).

213 See Section 3.2.1.2 (on annulment as an exercise of control).
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of the treaty, is internationally bound to respect awards rendered against it. This
obligation flows from the investment treaty in question, rather than arbitral process
as such. The difference in bindingness is illustrated by the fact that article 26 of the
Energy Charger Treaty includes the stipulation that any arbitration arising under the
investor-to-state dispute provisions shall, at the request of any party to the dispute, be
held in a state that is a party to the New York Convention.214 Petrochilos confirms
the non-existence of a link between treaty arbitration and internationalization of
proceedings:

[Tlhe important point here is that arbitration provided for by treaty is not necessarily
arbitration proceeding under international law. The practical purpose of the dispute resolution
provisions in BITs has littde to do with submitting to international law the arbitration
proceedings there provided for. A primary objective is to give the option of a neutral forum
to the foreign investor. Thus, to ensure that the signatory states will give effect to the agreed
arbitration mechanism, provisions may be contained to: (a) create ipso facto consent to
arbitration without need for subsequent agreement between the investor and the host state;
[and] (b) formally render such consent equivalent to an agreement in writing for the purposes,
notably, of Article IT of the New York Convention [...]. In this sense, a BIT is only a vehicle
for some type of arbitration, whose legal nature is not in principle affected or determined by

the BIT.215

4.1. The Iran—United States Claims Tribunal

The Iran—United States Claims Tribunal was established pursuant to the 1981 Algiers
Accords, which include, in particular, the Claims Settlement Declaration.2'¢ Due to
the political tension between the two states,217 the Government of Algeria functioned
as an intermediary; and instead of the United States and Iran signing the proposed
Accords, Algeria announced that it had received formal adherences from the two
states.218

The tribunal is seated in the Netherlands,?!? and it is comprised of nine members,
also referred to as arbitrators or judges.220 Its jurisdiction can be divided into two

214 See Energy Charter Treaty (ECT), art. 26. See also North American Free Trade Agreement
(NAFTA), art. 1130. But see Amerasinghe, fn. 204, at 11 (Tribunals ‘created under the NAFTA
would qualify as international tribunals’); see at 5.

215 Petrochilos, fn. 67, at 247-9 (empbhasis in original; references omitted). See also at 298. Cf.
Heiskanen, fn. 11, at 399, at fn. 89 (Heiskanen characterizes investment treaty tribunals as “quasi-
international” or “transnational” in the sense that the consent to arbitrate of one of the parties—the
investor—is subject to the personal law (i.e. domestic law) of that party’).

216 See C. Pinto, ‘Tran-United States Claims Tribunal’ Max Planck Encyclopedia of Public Inter-
national Law, available at <http://www.mpepil.com/home> (last visited 1 May 2012).

217 The adoption of the Algiers Accords put an end to a diplomatic stalemate between the United
States of America and the Islamic Republic of Iran, which started with the seizure and detention of
employees of the US Embassy in Tehran, and was intensified when the United States blocked Iranian
assets. As stated in the Preamble to the General Declaration (1981), the Accords were to serve as a
‘mutually acceptable resolution of the crisis in the relations of the United States and Iran ‘arising out of
the detention of the 52 United States Nationals in Iran’ and registered ‘the commitments which each is
willing to make in order to resolve the crisis’.

218 R Briner, ‘“The Iran-United States Claims Tribunal and Disputes Involving Sovereigns” (2002)
18(3) Arb. Int1 299, 300. See also Islamic Republic of Iran and United States of America, Decision No.
DEC 134-A3/A8/A9/A14/B61-FT (Decision ruling on Request for Revision by the Islamic Republic
of Iran), 1 July 2011, para. 62.

219 Jran—US Claims Tribunal, Claims Settlement Declaration (1981), art. VI(1).

220 Claims Settlement Declaration (1981), art. III (three of the members are appointed by the US;
three by Iran; and three by party-appointed members acting jointly or, in absence of agreement, by an
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categories: first, claims between a private party and the United States or Iran; and
second, interstate claims between the two Governments.22! To the former category,
which will be examined in our study, belong claims of US nationals against Iran and
claims of Iranian nationals against the United States,222 as well as any counterclaim
by the United States or Iran that ‘arises out of the same contract, transaction or
occurrence that constitutes the subject matter of the national’s claim’.223 Further
limiting the tribunal’s jurisdiction, the Claims Settlement Declaration requires such
claims and counterclaims to ‘arise out of debts, contracts (including transactions which
are the subject of letters of credit or bank guarantees), expropriations or other measures
affecting property rights’.224 As of 31 March 2009, the total number of cases finalized

appointing authority). See also J. Seifi, Procedural Remedies against Awards of Iran—United States
Claims Tribunal’ (1992) 8(1) Arb. Intl 41 (‘Generally speaking, the Tribunal conducts its work in
chambers of three and only interpretative disputes and certain other cases are decided by the full panel
of nine’ [references omitted]); R.M. Mosk, ‘Lessons from the Hague: An Update of the Iran—United
States Claims Tribunal’ (1987) 14 Pepperdine L. Rev. 821 (‘Although the Tribunal has been referred to
as an arbitral body because of its caseload, it more nearly resembles a judicial system. [...] The
arbitrators are often referred to as judges’). See generally C.N. Brower and J.D. Brueschke, 7he Iran
United States Claims Tribunal (The Hague, Nijhoff, 1998), 125-81.

221 To this category belong, first, ‘official claims of the United States and Iran against each other
arising out of contractual arrangements between them for the purchase and sale of goods and services’.
Claims Settlement Declaration (1981), art. I(2). Secondly, it includes disputes as to the interpretation
or performance of any provision of the Declaration of the Government of Algeria of 19 January 1981.
See Claims Settlement Declaration (1981), arts I(2) and VI(4). See also General Declaration (1981),
paras 16-17. An additional subcategory are claims by the Governments’ respective nationals for less
than $250,000, in which case the national’s claim is espoused and presented by its government. See
Claims Settlement Declaration (1981), art. II1(3).

222 Claims Settlement Declaration (1981), art. I(1). The term ‘national’ includes both natural and
juridical persons. A juridical person is defined as ‘a corporation or other legal entity which is organized
under the laws of Iran or the United States or any of its states or territories, the District of Columbia or
the Commonwealth of Puerto Rico, if, collectively, natural persons who are citizens of such country
hold, directly or indirectly, an interest in such corporation or entity equivalent to fifty per cent or more
of its capital stock’. See Claims Settlement Declaration (1981), art. VII(1)(b). See also D.D. Caron,
‘International Tribunals and the Role of the Host Country’ in The lran—United States Claims Tribunal
and the Process of International Claims Resolution (D.D. Caron and J.R. Crook, eds, Ardsley, NY,
Transnational Publishers, 2000), 27, 31 (‘The vast bulk of the Tribunal’s docket involved the claims of
nationals of the United States’).

223 Claims Settlement Declaration (1981), art. I(1). See also A. Avanessian, The Iran—United States
Claims Tribunal in Action (London etc., Graham & Trotman/Martinus Nijhoff, 1993), 2-3; Iran
Code of Civil Procedure, art. 284.

224 Claims Settlement Declaration (1981), art. II(1). Claims must be ‘outstanding on the date of
[the Claims Settlement Declaration], whether or not filed with any court’. See also Chapter 4,
Section 3.2 (on arbitration without privity). Specifically excluded from the tribunal’s jurisdiction are,
one, claims that relate to (a) the seizure of 52 US nationals on 4 November 1979; (b) their
subsequent detention; (c) injury to US property or property of the US nationals within the US
Embassy compound in Tehran after 3 November 1979; and (d) injury to US nationals or their
property as a result of popular movements in the course of the Islamic Revolution in Iran which
were not an act of the Government of Iran. 7wo, the tribunal may not entertain claims ‘arising
under a binding contract between the parties specifically providing that any disputes thereunder
shall be within the sole jurisdiction of the competent Iranian courts in response to the Majlis
position’. General Declaration (1981), at para. 11; Claims Settlement Declaration (1981), art. II(1).
Upon filing, the claim is excluded from the jurisdiction of any other court or forum. See Claims
Settlement Declaration (1981), art. VII(2). See generally, T.L. Stein, TJurisprudence and Jurists’
Prudence: The Iranian-Forum Clause Decisions of the Iran—U.S. Claims Tribunal’ (1984) 78(1)
Am. J. Intl L. 1. The period for filing new private claims against Iran expired on 19 January 1982.
See Claims Settlement Declaration (1981), art. I1I(4). By then, 3,836/3,952 cases had been lodged,
ninety of which were interstate claims or interpretational cases. See Iran—United States Claims

Tribunal, Annual Report: Period Ending 30 June 1983 (1983).
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by award, decision, or order was 3,936.225 The last case involving a private party and
the US or Iranian Government was decided in 2003.226

With respect to the criterion that the tribunal be set up pursuant to a treaty, we note
that despite the unusual negotiations behind the Algiers Accords, their international
validity is generally accepted, and consequently also the tribunal’s treaty origin.227
Indeed, on several occasions, the tribunal has interpreted the Algiers Accords in
accordance with the Vienna Convention on the Law of Treaties.228 When we add
the fact that the Claims Settlement Declaration explicitly denominates the tribunal as
‘international’,22° it may appear that the tribunal’s mandate is indeed grounded in
the international legal order. This conclusion is supported by the tribunal itself: “This
Tribunal has not been instituted by a contractual agreement between the Parties and
does not derive its authority from their will. It has been instituted by an inter-
governmental agreement having the status of an international treaty and it is subject
to international law.’23% And the tribunal held in fran v United States (Case A/27):

The Tribunal was established by an international agreement concluded between Iran and the
United States. The States Parties empowered it to decide intergovernmental claims as well as
claims by nationals of one State Party against the government of the other State Party. Under
contemporary international law, the fact that an individual or a private entity is party to
proceedings before a forum created by an international agreement does not deprive that forum
and its proceedings of their international legal nature. The Tribunal is ‘clearly an international
tribunal,’ [...] and ‘it is subject to international law.’23!

In the following subsections, we will first examine whether the tribunal is in fact
insulated from the law of its seat, i.e., the Netherlands; and second, we will consider
the nature of the states parties’ obligation to enforce awards rendered by the tribunal.

4.1.1. The tribunal’s insulation from the Law of the Seat

As concerns the first inquiry concerning the subjection or otherwise of the Iran—United
States Claims Tribunal to Dutch law, there is some controversy.232 This may be
explained in part by the special circumstances attendant on its creation:

225 See Iran—United States Claims Tribunal, Communiqué No. 09/2, April 22, 2009 (statistics up to
and including 31 March 2009); A.Z. Marossi, Tran—United States Claims Tribunal: Claims, Counter-
claims, Dual Nationality, and Enforcement’ (2006) 236 J. Int] Arb. 493.

226 See A. Redfern etal., Law and Practice of International Commercial Arbitration (London, Sweet &
Maxwell, 2004), 72, at fn. 52.

227 See D.L. Jones, ‘The Iran—United States Claims Tribunal: Private Rights and State Responsi-
bility’ (1984) 24(2) Virg. J. Intl L. 259, 268.

228 See [ran v United States, Case No. A/18, Decision No. DEC 32-A18-FT, 6 April 1984;
Marossi, fn. 225, at 497.

229 Claims Settlement Declaration (1981), art. II(1).

230 Anaconda-Iran, Inc. v Government of the Islamic Republic of Iran and National Iranian Copper
Industries Company, Case No. 167, Award No. ITL. 65-167-3, Interlocutory Award, 10 December
1986, 13 Iran—U.S. C.T.R. 199, para. 98. For other arguments advanced in support of and against the
international nature of the tribunal, see Seifi, fn. 220, at section (b).

231 [slamic Republic of Tran and United States of America, Case No. A/27, Award No. 586-A27-FT,
5 June (1998), para. 58 (citing Case No. A/18, fn. 228, 5 Iran-U.S. C.T.R. 251, 261; Anaconda-Iran,
fn. 230, Interlocutory Award, at para. 97).

232 Cf. D.D. Caron ctal., The UNCITRAL Arbitration Rules: A Commentary (Oxford, Oxford
University Press, 2006), 38 (‘The status of the arbitral proceedings before the Iran-US Claims
Tribunal, and their relation to the local (i.e., Dutch) law, is not easily characterized’).
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Because the Tribunal was created by a document rapidly and secretly negotiated to end a political
and diplomatic crisis, details of the Netherland’s role were not fully explored before January 20,
1981, nor could they have been in the way that normally occurs with the siting of an
international organization. Instead, matters of concern to the host state had to be discussed
while the organization was being created.?33

A conclusion in favour of subjection to Dutch law has been drawn by reference to the
fact that the parties to the Claims Settlement Declaration opted for the UNCITRAL
Arbitration Rules intended for use in international commercial arbitration, rather than,
for instance, the United Nations Draft Convention on Arbitral Procedure designed for
use in interstate arbitration.234 As recalled from our discussion of territorialized tribu-
nals, the UNCITRAL Arbitration Rules make explicit or implicit reference to an
applicable national law, such as article 18(1), providing that the awards ‘shall be
deemed to have been made at the place of arbitration’,235 and article 1(3): “These
Rules shall govern the arbitration except that where any of the Rules is in conflict
with a provision of the law applicable to the arbitration from which the parties cannot
derogate, that provision shall prevail.’236 Partly on the basis that the United States and
Iran left these provisions unmodified, Caron concludes that their presumed intent was
the application of non-derogable provisions of Dutch procedural law, and the possibility
of review by Dutch courts.237 He further refers to a statement by Mr Feldman, a lawyer
with the US State Department during the negotiation of the Accords, that his Govern-
ment acted on the assumption that proceedings would be governed by Dutch law.238
In fact, in the case Carolina Brass, Inc. v Iran (1986), the United States argued that
the tribunal should find guidance in Dutch law as to the question of prescription: “The
Netherlands [...], whose law the Claimant argues is applicable due to the seat of
this Tribunal in The Hague, has adopted the Hague Rules and embodied the one year

233 Caron, fn. 222, at 27. See also at 31 (‘As far as this author can ascertain, neither State Party fully
anticipated or appreciated the possibility of Dutch supervision at the time the Accords were drafted.
For the first several years of the Tribunal’s existence, there continued to be some uncertainty as to the
views of the two governments even as the Tribunal itself preserved the possibility of, and the Nether-
lands indicated its willingness to see, Dutch courts exercising some degree of supervision over Tribunal
awards involving the claims of nationals’ [references omitted]).

234 See Claims Settlement Declaration (1981), art. III(2); Iran—US Claims Tribunal, Tribunal Rules of
Procedure (1983), art. 1(2). Cf. G. Sacerdoti, ‘Investment Arbitration Under ICSID and UNCITRAL
Rules: Prerequisites, Applicable Law, Review of Awards’ (2004) 19(1) /CSID Rev.-FIL] 1, 13, at fn. 27;
Caron, fn. 165, at 138-9.

235 UNCITRAL Arbitration Rules (2010), art. 18(1).

236 UNCITRAL Arbitration Rules (2010), art. 1(3).

237 Caron, fn. 165, at 139. See also A.J. van den Berg, ‘Proposed Dutch Law on the Iran—United
States Claims Settlement Declaration, A Reaction to Mr Hardenberg’s Article’ (1984) Intl Bus. Law
341 (the proceedings of the tribunal qualify as ‘arbitration’ within the meaning of Dutch law).

238 Caron, fn. 165, at 142, at fn. 172 (referring to M. Feldman, ‘Implementation of the Iranian
Claims Settlement Agreement—Status, Issues and Lessons: View from Government’s Perspective’ in
Private Investors Abroad: Problems and Solutions in International Business (J. Moss, ed., 1981), 75, 97-8).
But see D.D. Caron, ‘International Tribunals and the Role of the Host Country’, fn. 222, at 32, at fn. 20
(‘At a Symposium at the University of Miami Law School on April 14, 1981, Mark Feldman, a lawyer
with the U.S. State Department during the negotiations of the Accords, discussed the debate internal to
the State Department [...] [and] stated his personal preference for a process in which national courts
would not interfere. “T can only speak for myself. ... We are at a stage which raises a very complicated
question concerning the law applicable to the proceedings. ... It is a subtle and difficult thing. We are
struggling with it right now. ... One of the things we have to try and decide is how to keep the courts of
the Netherlands or of England out of these cases.”’); G. Petrochilos, fn. 67, at 239 (‘The most
appropriate interpretation of Article 1(2) would be, it is suggested, that the “law applicable” is in fact
the constitutive instruments of the Tribunal, that is, the Algiers Declarations and, subject to those
Declarations, general international law’).
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time limitation in its domestic legislation.’23® In that case, the tribunal refrained from
answering the question as to the applicability of Dutch law:

The Tribunal need not decide whether the law of the Islamic Republic of Iran, the United States,
India, or the Netherlands should apply to this particular Case in order to establish that the time
limitation contained in Article 3(6) of the Hague Rules and in Paragraph 21 of the Bills of Lading
is applicable in this Case, since the law in each of these countries is similar, and all are in
conformity with the widespread practice reflected in the Hague Rules.240

As additional evidence in support of his view that awards rendered by the tribunal are
governed by Dutch law, Caron points to the fact that the tribunal decided on 3 May
1982 to register its awards at a Dutch court in accordance with article 639(1) of the
Dutch Code of Civil Procedure, later superseded by the 1986 Netherlands Arbitration
Act, included in Book 4 of the Dutch Code of Civil Procedure.24! Article 1058(1)(b)
provides: “The arbitral tribunal shall ensure that without delay [ .. .] the original of the
final or partial final award is deposited with the Registry of the District Court within
whose district the place of arbitration is located.242

It appears, however, that the awards rendered by the tribunal do not meet certain
procedural requirements for valid arbitral awards under the Dutch Civil Code. In this
respect, the Explanatory Note of the Dutch Ministry of Foreign Affairs, attached to the
Dutch ‘Bill Regarding the Applicability of Dutch law to the Awards of the Tribunal
Sitting in the Hague to Hear Claims Between Iran and the United States’, emphasizes
the lack of an arbitration agreement between the parties in each case, in addition to the
international nature of the agreement between states underlying the arbitration.243
According to the Dutch Government, absent special legislation ‘it is by no means clear
that the decisions and the awards of the tribunal concerning private claims would be
characterized by Dutch courts as arbitral decisions or awards under the relevant
provisions of the Dutch Code of Civil Procedure’.244 Consequently, it continues, it
would be necessary to enact special legislation, declaring expressis verbis that the awards
are to be considered arbitral awards under Dutch law.245 The bill was never enacted.246

Whereas Dutch courts have not ruled on their mandate to review awards rendered by
the Iran—United States Claims Tribunal,247 the perceived need for and lack of special
legislation make us doubt whether the awards possess Dutch nationality, and to deduce

239 Carolina Brass, Inc. v Iran, Award, 12 September 1986, Award No. 252-10035-2, 12 Iran-U.S.
C.T.R. 139 (1986 III), para. 20 (a claim of less than US $250,000, presented by the US) (references
omitted).

240 Carolina Brass, at para. 21.

241 Caron, fn. 165, at 143, at fn. 177 (Caron refers to the Manual of the Registry of the Iran—
United States Claims Tribunal.). See also Caron etal., fn. 232, at 38 (referring to the ‘practice
according to which the Tribunal deposits its awards with the District Court of The Hague’).

242 Netherlands Arbitration Act (1986), art. 1058(1)(b).

243 Bill on Applicability of Dutch Law to the Awards of the Tribunal sitting in The Hague to hear
Claims between Iran and the United States (1983), reprinted in 4 Iran—U.S. C.T.R. 306. See also Aide
Memoire and Explanatory Notes attached to the Draft Legislation by the Dutch Government,
reprinted in 4 Iran-U.S. C.T.R. 305, 308-16.

244 Bill on Applicability of Dutch Law; Aide Memoire and Explanatory Notes.

245 Bill on Applicability of Dutch Law; Aide Memoire and Explanatory Notes.

246 The Dutch Government ceased consideration of the legislation in 1984. See Petrochilos, fn. 67, at
245; Caron, fn. 222, at 32; Annual Report 1984/85 of the Tribunal, at p. 17; Annual Report 1986/87 of
the Tribunal, at pp. 16-17.

247 See G. Lagergren, ‘The Formative Years of the Iran—United States Claims Tribunal’ (1997) 66
Nordic J. Int'l Law 23, 31; Seifi, fn. 220, at section (b) (noting how several applications for review were
withdrawn by the Applicant Iranian Government). See also Caron, fn. 165, at 144-5; and fn. 222, at
32-3.
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that they rather belong to the international legal order.24® This conclusion finds
support in the tribunal’s award in Anaconda-Iran (1986): ‘As concerns the Tribunal’s
jurisdiction, procedure, and more generally its constitution and its functioning, the
Tribunal is governed exclusively by the rules derived from the Algiers Accords and,
pursuant to Article III, paragraph 2, of the [Claims Settlement Declaration], from the
UNCITRAL Arbitration Rules as modified by these Accords or by the Tribunal.’249
The internationalized nature of the Iran—United States Claims Tribunal was also
endorsed by an English court in the case of Dallal v Bank of Mellal (1986), in which
the plaintff sought to relitigate in England matters which had been decided by
the tribunal, or which she had omitted to raise before it.25¢ According to Justice
Hobhouse, the tribunal derived its competence from international law, and based on
international comity, English courts were required to recognize its decisions.?5!

The Host State Agreement—the Exchange of Notes between the Dutch Government
and the tribunal—gives substance to the international nature of the tribunal by
granting the latter immunity.252 According to the Dutch Government, this immunity
also exists as a matter of general international law. Pending the conclusion of this Host
State Agreement, the Secretary-General of the Ministry of Foreign Affairs of the
Netherlands wrote a letter to the tribunal concerning its immunity from the jurisdic-
tion of Dutch courts, stating, inter alia: “The rule that the Tribunal in its capacity as a
body established under public international law enjoys certain immunities and privil-
eges in the country where it has its seat is, in general terms, derived direct(l)y from the
generally accepted principles of international law.’253 This interpretation was sustained
by the Dutch Supreme Court in a dispute between the Iran—United States Tribunal
and one of its employees. Quoting verbatim the Dutch Parliamentary Report I 1982~
83, the Court held that the tribunal is ‘entitled in the Netherlands “to the usual
immunity of jurisdiction of international organizations based on international public
law, which is necessary for the performance of their tasks for which they have been
established”’.254 The European Commission on Human Rights reached the same

248 See L. Hardenberg, “The Awards of the Iran—US Claims Tribunal Seen in Connection with the
Law of the Netherlands’ (1984) Int” Bus. Law 337, 388 (the arbitration by the Iran-US Claims
Tribunal ‘lacks certain fundamental requirements of Dutch arbitration law’); Avanessian, fn. 223, at
272; Delaume, fn. 153, at 478; W.T. Lake and J.T. Dana, ‘Judicial Review of Awards of the Iran—
United States Claims Tribunal: Are the Tribunal’s Awards Dutch? (1984) 16 L. & Poly Int!l Bus. 755.

249 Anaconda-Iran, fn. 230, Interlocutory Award, at para. 102 (emphasis added). See also Amman &
Whitney and Ministry of Housing and Urban Development (Khuzestan Department of Housing and Urban
Development), Case No. 198, Chamber One, Order, 30 January 1984, cited in Caron etal., fn. 230, at
52 (‘The conduct of proceedings before this Tribunal is governed by the Tribunal Rules and by no
national procedural system’); and at 39 (‘These statements clearly reflect an understanding that the
arbitration before the Tribunal is in no way controlled by Dutch law’).

250 Mark Dallal v Bank Mellat (per Hobhouse J.) [1986] 1 QB 441, 2 WLR 745, 1 All ER 239.

251 Mark Dallal, at pp. 461H—462A. See also Republic of Ecuador v Occidental Exploration and
Production Company, fn. 124, High Court of Justice, Queen’s Bench Division, Commercial Court,
para. 42.

252 Exchange of Notes Between the Government of The Netherlands and the President of the Iran—
United States Claims Tribunal Concerning the Privileges and Immunities of the Tribunal, 1990
Tractatenblad No. 150. See also A.S. Muller, International Organizations and their Host States: Aspects
of their Legal Relationship (The Hague etc., Kluwer Law International, 1995), 49 (‘[I]t was not until
September 1990 that a host agreement was concluded with the Dutch government’).

253 Spaans v the Netherlands, European Commission of Human Rights, Application No. 12516/86,
12 December (1988).

254 Spaans v Iran—US Claims Tribunal (Dist. Ct The Hague, 9 July 1984), overruling decision of
the Kantonrechter (County Ct Judge) (The Hague, 8 June 1983), 18 Neth. Y.B. Int'l L. 357 (1987).
See also Caron, fn. 222, at 30; Seifi, fn. 220, at 58.
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conclusion.255 These decisions support the tribunal’s insulation from Dutch law and its
subjection to international law as its lex arbitri.

Hence, the registering of the tribunal’s awards at the Hague District Court may be
seen more as a precautionary measure taken by the tribunal in its early days of existence
to ensure the awards’ enforceability.256 Indeed, according to Lagergren, former Presi-
dent of the tribunal, the decision by the tribunal to deposit its awards at the Court ‘has
no bearing upon the yet unsolved question whether the Tribunal’s awards can be
successfully challenged in Dutch courts’.257 In his view, ‘the Tribunal possesses the
character of an international tribunal, governed by public international law [...]".258

4.1.2. The states parties’ international obligation to comply with
and enforce the awards

Iran and the United States are treaty-bound, by virtue of the Claims Settlement
Declaration, to give effect to the tribunal’s awards within their national legal orders.25?
The international obligation of the states parties in this respect was confirmed in /ran v

United States (Case A27) (1998):

By virtue of the refusal by the United States Court of Appeals for the Second Circuit to enforce
the Avco award, the United States has violated its obligation under the Algiers Declarations to
ensure that a valid award of the Tribunal be treated as final and binding, valid, and enforceable in
the jurisdiction of the United States.260

In reaching that decision, it stated the general principle that ‘[bly definition, inter-
national arbitral awards, if final, are binding’.26! As concerned awards rendered by the
Iran—United States Claims Tribunal in particular, the tribunal referred to article IV(1)
of the Claims Settlement Declaration, which provides that ‘[a]ll decisions and awards of
the Tribunal shall be final and binding’.262 In its view, that provision ‘rules out the
possibility of readjudication of the merits of Tribunal awards by a municipal court, either
under the guise of ... ] the New York Convention or by any other means’.263 Whereas
the tribunal recognized that no tribunal can declare itself immune from error, it added
that in such a hypothetical case, only the tribunal itself could revise the award.264

255 Spaans v The Netherlands, fn. 253, 58 Eur. Comm’n H.R. Dec. & Rep. 119, 122 (1988) (The
case was found inadmissible).

256 See Pinto, fn. 216, at para. 52; Petrochilos, fn. 67, at 244.

257 Lagergren, fn. 247, at 31 (referring to D.]. Bederman, ‘Case Note (Ministry of Defense of the
Islamic Republic of Iran v Gould Inc.)’ (1990) 84 Am. J. Intl L. 556, fn. 17).

258 . Lagergren, ‘United States Claims Tribunal’ (1990) 13 Dalhousie Law Journal 505, 512. See
also Brower and Brueschke, fn. 220, at 16; Petrochilos, fn. 36, at 243-6; Rigaux, fn. 208, at para. 86
(see, in particular, the reference to scholarship in fn. 58).

259 See Claims Settlement Declaration (1981), art. IV(3) (‘Any award which the Tribunal may
render against either government shall be enforceable against such government in the courts of any
nation in accordance with its laws’).

260 Case No. A/27, fn. 231, at para. 83.

261 Case No. A/27, at para. 63.

262 Case No. A/27. See also Anaconda-Iran, fn. 230, Intetlocutory Award, at para. 104 (‘[D]ue to
the provisions establishing the Security Account, a settlement by this Tribunal gives successful United
States’ claimants the additional benefit of a guaranteed execution of the awards’).

263 Case No. A/27. See also at paras 64, 70. See also Islamic Republic of Iran and United States of America,
Case A/21, Decision No. Dec. 62-A21-FT, 4 May 1987, 14 Iran-U.S. C.T.R. 324, 330, para. 14.

264 See Case No. A/27, fn. 231, at para. 64, fn. 6. Cf. Ram International Industries, Inc., et al. and
Air Force of the Islamic Republic of Iran, Decision No. DEC 118-148-1, para. 20 (28 December 1993),
29 Iran—-U.S. C.T.R. 383, 390; Seifi, fn. 220, at 43. But see [slamic Republic of Iran and United States
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The fact that the awards receive their validity in the international legal order and
cannot be reviewed by national courts at the enforcement stage contributes to the
international character of the tribunal.

4.1.3. Interim conclusion

The Iran—United States Claims Tribunal operates pursuant to a treaty, the Claims
Settlement Declaration. The conclusion that the arbitrators’ mandate stems from the
international legal order is buttressed by our findings that Dutch arbitration law does
not govern the tribunal’s proceedings, and that the awards are international in nature.
Accordingly, we may infer that its Jex arbitri for all purposes is international law.

4.2. ICSID tribunals

In 1965, the World Bank?265 promulgated the ICSID Convention in an attempt to remove
legal and political obstacles to the flow of foreign investment, particularly to developing
states.266 For this purpose, the Convention provides for an International Centre for the
Settlement of Investment Disputes (ICSID), facilitating the peaceful settlement of invest-
ment disputes between foreign investors and host states through arbitration.?6” It is noted
that the Convention is procedural in character; it does not contain any substantive rules to
be applied to the merits of disputes brought before it.268

The jurisdiction of ICSID tribunals?6? is revealed by the name of the Convention
itself: “The Convention on the Settlement of Investment Disputes Between States and
Nationals of Other States’. Article 25 adds that the dispute must be of a ‘legal’

nature,?’° ‘arising directly out of an investment’;2”! that the host state may agree to

of America, fn. 218, at para. 64 (‘[T]he Tribunal is not prepared to hold that it has an inherent power to
revise a final and binding award’).

265 The International Bank for Reconstruction and Development (IBRD) was established pursuant
to the 1944 IBRD Articles of Agreement of the International Bank for Reconstruction and Develop-
ment (as amended effective 16 February 1989).

266 See IBRD Atrticles of Agreement, at Preamble. See also A. Broches, “The Convention on the
Settlement of Investment Disputes between States and Nationals of Other States’ (1972) 136 Recueil
des Cours 331; Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, Documents Concerning the Origin and the Formation of the Convention, Vol. II-1, at
pp- 4, 475 (hereinafter History of the ICSID Convention); Tokios Tokelés v Ukraine, ICSID Case No.
ARB/02/18, 29 April 2004, Dissenting Opinion by Professor Prosper Weil (President), para. 3.

267 The convention also provides for conciliation. See ICSID Convention (1965), arts 28-35;
Rules of Procedure for Conciliation Proceedings (Conciliation Rules).

268 See Chapter 3, Section 3.2.2.1 (on the ICSID Convention).

269 See generally C.H. Schreuer etal., The ICSID Convention: A Commentary (Cambridge, Cam-
bridge University Press, 2009), 71-347; G. Zeiler, ‘Jurisdiction, Competence, and Admissibility of
Claims in ICSID Arbitration Proceedings’ in International Investment Law for the 21st Century: Essays
in Honour of Christoph Schreuer (C. Binder etal., eds, Oxford, Oxford University Press, 2009), 76.

270 Report of the Executive Directors of the International Bank of Reconstruction and Develop-
ment on the Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, 1 ICSID Rep. 28, at para. 26; Continental Casualty Company v Argentine Republic, ICSID
Case No. ARB/03/9, Decision on Jurisdiction, 22 February 2006 (G. Sacerdoti, V.V. Veeder,
M. Nader, arbs), para. 66; G.R. Delaume, ‘ICSID Arbitration: Practical Considerations’ (1984) 1
J. Intl Arb. 101, 116-17.

271 The definition of ‘investment” has caused controversy in arbitral practice and scholarship. See, e.g.,
Global Trading Resource Corp. and Globex International, Inc. v Ukraine, ICSID Case No. ARB/09/11,
Award, 1 December 2010 (F. Berman, E. Gaillard, J.C. Thomas, arbs), para. 55; E. Gaillard, Tdentify or
Define? Reflections on the Evolution of the Concept of Investment in ICSID Practice’ in International
Investment Law for the 21st Century: Essays in Honour of Christoph Schreuer (C. Binder et al., eds, Oxford,
Oxford University Press, 2009), 403; ].D. Mortenson, “The Meaning of “Investment”: ICSID’s Travaux
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include certain state subdivisions and agencies for the purposes of constituting both
claimant and respondent;272 and that both the host state and the home state of the
‘national’ must be parties to the ICSID Convention.273

For an investor to have standing, it must be a ‘national of another Contracting
State’,274 which includes both natural and juridical persons.?”5 During the drafting of
the Convention, a problem was foreseen with regard to this nationality requirement.
Some states namely require that in order to invest on their territory, foreign investors
must be organized under their laws. In that case, the investor would technically have
the nationality of the host state, and the tribunal would consequently not have
jurisdiction. For that reason, the Convention provides that juridical persons would
have standing if ‘because of foreign control, the parties have agreed that they should
be treated as a national of another Contracting State for the purposes of this
Convention’.276

Similar to territorialized tribunals, the consent of both parties constitutes an add-
itional jurisdictional requirement. As explicitly provided in the ICSID Convention, ‘no
Contracting State shall by the mere fact of its ratification,?”7 acceptance or approval of
this Convention and without its consent be deemed to be under any obligation to
submit any particular dispute to [...] arbitration.’?”8 The Convention further stipu-
lates that once a host state has given its consent to arbitrate a particular dispute, such
consent may not be withdrawn unilaterally.279

and the Domain of International Investment Law’ (Winter 2010) 51(1) Harvard Int! L.J. 257; D.A.
R. Williams and S. Foote, ‘Recent Developments in the Approach to Identifying an “Investment”
Pursuant to Article 25(1) of the ICSID Convention’ in Evolution in Investment Treaty Law and
Arbitration (C. Brown and K. Miles, eds, Cambridge, Cambridge University Press, 2011), 42.

272 See Schreuer et al., fn. 269, at 230-67.

273 See ICSID Convention (1965), art. 25(1). See also Banro American Resources, Inc. and Société
Aufiére du Kivu et du Maniema S.A.R L. v Democratic Republic of the Congo, ICSID Case No. ARB/98/7,
Award, 1 September 2000 (P. Weil, A. Diagne, C.H. Geach, arbs), ICSID Rev.-FIL] 382 (2002), at
section II.

274 ICSID Convention (1965), art. 36(1) (emphasis added).

275 See ICSID Convention (1965), art. 25(2). See also C.F. Amerasinghe, ‘Jurisdiction Rationae
Personae under the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States’ (1974) 47 Brit. Y.B. Int! L. 227; Ceskoslovenska Obchodni Banka (CSOB)
v Slovak Republic, 1CSID Case No. ARB/97/4, Decision on Jurisdiction, 24 May 1999
(T. Buergenthal, P. Bernardini, A. Bucher, arbs), 14 ICSID Rev.—FIL] 251, 257—61 (1999) (juridical
persons may also encompass wholly or partly government-controlled companies acting in a commercial
capacity).

276 JCSID Convention (1965), art. 25(2) (b). See also History of the ICSID Convention, fn. 266,
Vol. II-1, at pp. 579-82; Broches, fn. 266, at 358-9. For the term ‘foreign control’, see
M.L. Moreland, ‘“Foreign Control” and “Agreement” under ICSID Article 25(2)(B): Standards for
Claims Brought by Locally Organized Subsidiaries against Host States’ (2000) 9 Currents Int'l Trade L.
J. 18; TSA Spectrum de Argentina S.A. v Argentina Republic, ICSID Case No. ARB/05/5, Award,
19 December 2008 (H. Danelius, G. Abi-Saab, G.D. Aldonas, arbs), paras 134 et seq.

277 In order for states to ratify the ICSID Convention, they must first be members of the International
Bank for Reconstruction and Development (World Bank). See ICSID Convention (1965), art. 67. The
World Bank has 188 member states, 148 of which have ratified the convention. See World Bank,
available at <http://www.worldbank.org> (last visited 1 May 2012) (under ‘About’ and ‘Member
Countries)); 1CSID, List of Contracting States and other Signatories of the Convention, available at
<http://icsid.worldbank.org/> (last visited 1 May 2012). Note that article 67 of the ICSID Convention
provides that it is also open for States not members of the Bank, but which are parties to the Statute of the
International Court of Justice and which the Administrative Council, by a vote of two-thirds of its
members, shall have invited to sign the Convention. ICSID Convention (1965), art. 67 (footnote not in
original).

278 JCSID Convention (1965), at Preamble, para. 7. See also Reinisch and Malintoppi, fn. 122,
at 699.

279 See ICSID Convention (1965), art. 25(1).
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4.2.1. The tribunals’ insulation from the law of the seat

In addition to the treaty nature of ICSID tribunals,28 the most important reason why
they should be seen to operate within the international legal order is that by virtue of
the ICSID Convention, their activities are not controlled by the states parties to the
Convention. First, the Centre has full international legal personality,28! and enjoys
immunity from all legal process in the territories of all states parties.282 Such immunity
extends to persons acting as arbitrators or appearing in the proceedings as parties,
agents, counsel, advocates, witnesses, or experts, as long as the immunity relates to acts
performed by them in the exercise of their functions.283 Secondly, the Convention
explicitly provides that arbitration shall be conducted in accordance with the Conven-
tion and the Arbitration Rules of the Centre.284 Thirdly, it specifies that awards shall
not be subject to any appeal or any other remedy except those provided for in the
Convention itself;285 and fourthly, the Convention provides that ‘[e]ach Contracting
State shall take such legislative or other measures as may be necessary for making the
provisions of this Convention effective in its territories’.286 Combined, these features
imply that a state party to the ICSID Convention cannot impose its own law on the
proceedings taking place in its territory.287 Accordingly, and in order to shield ICSID
awards from interference by national courts, the ICSID Convention provides that
unless the arbitration is held at ICSID, in Washington DC or the Permanent Court of
Arbitration, the Netherlands (the US and the Netherlands being parties to the ICSID
Convention), the tribunal must approve the place of arbitration after consultation with
the Secretary-General.288 The insulation of ICSID tribunals from national law is
referred to by the ICSID tribunal in Mihaly International Corp v Democratic Socialist
Republic of Sri Lanka (2002):

The Tribunal maintains that the jurisdiction of the Centre for Settlement of Investment Disputes
(ICSID) and of this Tribunal is based on the ICSID Convention and the rules of general
international law. It does not operate under any national law in particular, and certainly not
under the law of the State of California or the law of the Province of Ontario.28°

280 Cf. Blackaby etal., fn. 39, at 64 (‘Because it is governed by an international treaty, rather than
by a national law, an ICSID arbitration is truly delocalised or denationalised’).

281 See ICSID Convention (1965), art. 18.

282 See ICSID Convention (1965), art. 20.

283 See ICSID Convention (1965), arts 21-22. Arbitrators and other persons involved in the
proceedings before territorialized tribunals also enjoy a large degree of immunity, but this is a question
of national law. On this issue, see, e.g., Yu and Shore, fn. 76, at 935.

284 JCSID Convention (1965), art. 44. See also Petrochilos, fn. 67, at 252.

285 [CSID Convention (1965), art. 53(1).

286 JCSID Convention (1965), art. 69.

287 See Lauterpacht, fn. 66, at 651; Heiskanen, fn. 11, at 396-7; Maritime International Nominees
Establishment (MINE) v Republic of Guinea, Case No. ARB/84/4, Decision on Annulment, 2 Decem-
ber 1989 (8. Sucharitkul, A. Broches, K. Mbaye, committee members), 5 ICSID Rev-FIL] 95 (1990);
Republic of Ecuador v Occidental Exploration and Production Company, fn. 125, Judgment of the Court
of Appeal regarding non-justiciability of challenge to arbitral award, at para. 38. But see Chapter 5,
Section 3.2.2.1 (on the corrective function of international law when the parties have agreed to the sole
application of national law) (concerning the possibility that ICSID awards might be annulled when
they are contrary to fundamental rules of international law).

288 See ICSID Convention (1965), art. 63. Cf. Lauterpacht, fn. 66, at 652 (‘Tt may be assumed that
a decision to hold proceedings in a place not within the territory of one of the Contracting States would
be dependent upon the absence of any risk that the local law could have any influence upon the
conduct or validity of the proceedings’).

289 Mihaly International Corporation v Sri Lanka, ICSID Case No. ARB/00/2, Award, 15 March
2002 (S. Sucharitkul, A. Rogers, D. Suratgar, arbs), para. 19. See also Abaclat and Others (Case formerly
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The lack of control by the jurisdictional seat is compensated by a review mechanism
within the ICSID system itself.220 According to article 52 of the ICSID Convention,
either party to the dispute may request that an ad hoc committee, appointed by the
Chairman of ICSID’s Administrative Council, annul the award on one or more of
the following grounds: (a) that the tribunal was not properly constituted; (b) that the
tribunal has manifestly exceeded its powers; (c) that there was corruption on the part of
a member of the tribunal; (d) that there has been a serious departure from a fundamen-
tal rule of procedure; and/or (e) that the award has failed to state the reasons on which it
is based.2?! The ad hoc committee may not amend or replace the award by its own
decision on the merits; and a request for annulment must therefore be distinguished
from an appeal: ‘An annulment committee [...] cannot substitute its determination
on the merits for that of the Tribunal. Nor can it direct a Tribunal on a resubmission
how it should resolve substantive issues in dispute. All it can do is annul the decision of
the tribunal: it can extinguish a res judicata but on a question of merits it cannot create a
new one.292 So far, ICSID has registered more than forty requests for annulment.293

The clause on excess of powers224 has been interpreted to include failure to apply the
proper law, one of the grounds for annulment of awards rendered by territorialized
tribunals.2?5 During the drafting of the Convention, Broches, Chairman and World
Bank General Counsel,2%6 stated that while a mistake in applying the law would not be
a valid ground for annulment, applying a law different from that agreed by the parties
would lead to an award that could properly be challenged on the ground that the
arbitrators had gone against the terms of the compromis.2°7 This interpretation has
been sustained in practice. The ad hoc committee held in Soufraki v United Arab
Emirates (2007): ‘Misinterpretation or misapplication of the proper law may, in
particular cases, be so gross or egregious as substantially to amount to failure to apply

known as Giovanna a Beccara and Others) v Argentine Republic, ICSID Case No. ARB/07/5 (P. Tercier,
S. Torres Berndrdez, A.J. van den Berq, arbs), Dissenting Opinion of Professor Georges Abi-Saab, 28
October 2011, para. 6.

290 Cf. Lauterpacht, fn. 66, at 651 (the annulment provision ‘clearly indicate[s] the intention was
that the system established by the Convention should be self-contained and independent of the local
legal system’).

291 See ICSID Convention (1965), art. 52(1); C.H. Schreuer etal., fn. 269, at 899 (‘Under the
Convention, Art. 52 is the only way of having the award set aside. In particular, domestic courts have
no power of review over ICSID awards. During the Convention’s drafting [...] the proposal to
maintain the system embodied in the draft, providing for purely internal review, was carried with no
opposition’).

292 MTD Equity Sdn. Bhd. & MTD Chile S.A. v Chile, ICSID Case No. ARB/01/7, Decision on
Annulment, 21 March 2007 (G. Guillaume, J. Crawford, S.O. Noriega, committee members), para. 54;
G. Kaufmann-Kohler, ‘Annulment of ICSID Awards in Contract and Treaty Arbitrations: Are there
Differences?” in Annulment of ICSID Awards (E. Gaillard and Y. Banifatemi, eds, New York, Juris
Publishing, 2004), 189, at section I(A).

293 See International Centre for Settlement of Investment Disputes (ICSID), The ICSID
Caseload—Statistics, Issue 2012—1 (based on cases registered or administered by ICSID as of December
2011) available at <http://icsid.worldbank.org/> (last visited 1 May 2012). See also K. Yannaca-Small,
‘Annulment of ICSID Awards: Limited Scope but is there Potential?” in Arbitration under International
Investment Agreements: a Guide to the Key Issues (K. Yannaca-Small, ed., Oxford, Oxford University
Press, 2010), 603, 605 (‘[TThere is a growing trend for the losing party to submit the award for
annulment’).

294 JCSID Convention (1965), art. 52(1)(b).

295 For territorialized tribunals, see Section 3.2.1.2 (on annulment as an exercise of control);
Section 3.3 (on the influence of the delocalization theory on state practice).

296 See Petrochilos, fn. 67, at 252 (referring to Dr Broches as ‘the spiritual father of the ICSID
system’).

297 History of the ICSID Convention, fn. 266, Vol. II-1, at pp. 517-18.
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the proper law.’298 Thus, according to the ad hoc committee in Azurix v Argentine
Republic (2009): ‘while non-application by the tribunal of the law applicable under
Article 42 may be a ground for annulment, the incorrect application by the tribunal of
the applicable law is not.’29?

Some more recent ad hoc committees have given a wider interpretation of the
grounds for annulment, so that ‘failure to apply the proper law is becoming increasingly
indistinguishable from an error in the application of the law’.390 In an article entitled
‘From ICSID Annulment to Appeal: Half Way Down the Slippery Slope’, Schreuer

criticizes this development:

(I1f one is to take the annulments in Sempra and Enron as an indication of current practice, an ad
hoc committee can annul an award whenever it disagrees with the way a tribunal interprets an
applicable rule. In other words, failure to apply the proper law as a form of excess of powers has
undergone two permutations: first the proper law became the proper rule. Second, the rule’s
application became its correct application.30!

Several of the requests for annulment have been initiated by the host state for failure to
apply provisions of their national law.3°2 The decisions, many of which will be
examined more fully in subsequent chapters, demonstrate the controversy regarding
the applicable law in ICSID proceedings and the important role it plays for the
resolution of the dispute and for the disputing parties.

4.2.2. States parties’ international obligation to comply with
and enforce the awards

In addition to their treaty nature and their insulation from the law of the seat, a third
feature that adds to the international character of ICSID tribunals concerns the
recognition and enforcement of their awards.393 Whereas ICSID—Iike the Iran—
United States Claims Tribunal—does not have the ultimate means of enforcement
and thus must rely on national courts,3%4 the ICSID Convention eliminates several of

298 Soufraki v United Arab Emirates, ICSID Case No. ARB/02/7, Decision on Annulment, 5 June
2007 (F.P. Feliciano, O. Nabulsi, B. Stern, committee members), para. 86.

299 Azurix Corp. v Argentine Republic, ICSID Case No. ARB/01/12, Decision on Annulment,
1 September 2009 (G. Griffith, B. Ajibola, M. Hwang, committee members), para. 137. See also MTD
Equity v Chile, fn. 292, Decision on Annulment, at paras 47, 75; M.C.I. Power Group L.C. and New
Turbine, Inc. v Ecuador, ICSID Case No. ARB/03/6, Decision on Annulment, 19 October 2009
(D. Hascher, H. Danelius, P. Tomka, committee members), para. 42.

300 C. Schreuer, ‘From ICSID Annulment to Appeal: Half Way Down the Slippery Slope (2011)
10 Law and Practice of International Courts and Tribunals 211, 225.

301 Schreuer, ‘From ICSID Annulment to Appeal’, at 221. See also Sempra v Argentina, ICSID
Case No. ARB/02/16, Decision on Annulment, 29 June 2010 (C. Séderlund, D.A.O. Edward,
A.]. Jacovides, committee members), para. 164 (‘As a general proposition, this Committee would
not wish totally to rule out the possibility that a manifest error of law may, in an exceptional situation,
be of such egregious nature as to amount to a manifest excess of powers’).

302 See C. Schreuer, ‘Failure to Apply the Governing Law in International Investment Arbitration’
(2002) 7 Austrian Rev. Int’l & Eur. L. 147 (‘Over the last twenty years a number of attempts have been
made to challenge arbitral awards in investment disputes on the ground that they were not based on the
applicable law. ICSID ad hoc committees as well as domestic courts have dealt with these challenges in
widely differing decisions’); Schreuer etal., fn. 269, at 554.

303 See generally S.A. Alexandrov, ‘Enforcement of ICSID Awards: Articles 53 and 54 of the ICSID
Convention’ in International Investment Law for the 21st Century: Essays in Honour of Christoph
Schreuer (C. Binder et al., eds, Oxford, Oxford University Press, 2009), 322.

304 See A. Boralessa, ‘Enforcement in the United States and United Kingdom of ICSID Awards
Against the Republic of Argentina: Obstacles that Transnational Corporations May Face’ (2004) 17
N.Y. Int’| L. Rev. 53, 65.
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the obstacles a winning party faces in respect of awards rendered by the territorialized
tribunals examined earlier. First, once an award is issued, the host state—as a contract-
ing party to the ICSID Convention—is under an international obligation to comply
with it.305 Secondly, pursuant to article 54, an ICSID award shall be recognized as
binding by all states parties to the ICSID Convention, and the pecuniary obligations
imposed by the award shall be imposed as if it were a final judgment of a court in that
state.3%6 As Justice Aikens explained in AIG v Kazakbstan (2005):

A party to an ICSID arbitration has the right, by virtue of the 7966 Act, to enforce an ICSID
Award as a judgment of the English court. Execution of that judgment is an integral part of the
‘trial” because it is part of the overall process of the ICSID arbitration procedure that was set up by
the Washington Convention to which the UK is a party. The 1966 Act was passed to give effect
to the Washington Convention in the UK and so as to assist in effective enforcement of ICSID
arbitration awards in the UK.307

No defence can be raised against the recognition and enforcement of ICSID awards
based on the nature of the award or of the underlying transaction, or even public
policy.308 Thirdly, Article 54 of the Convention makes the procedure for recognition
and enforcement as simple as possible. The successful party need only furnish the
competent court or authority designated in advance by each contracting state with a
copy of the award certified by the Secretary-General of ICSID.3%° In combination,
these provisions contribute to the tribunals’ international character.31°

305 JCSID Convention (1965), art. 53(1) (‘The award shall be binding on the parties’). See also art.
27(1) (The right to diplomatic protection revives if a host State does not comply with its obligation to
enforce the award).

306 JCSID Convention (1965), art. 54(1).

307 AIG v Kazakhstan, Decision of the High Court of Justice, 20 October 2005 (per Justice Aikens)
[2005] EWHC 2239 (Comm), para. 71 (emphasis in original). See also Republic of Ecuador v
Occidental Exploration and Production Company, fn. 125, Judgment of the Court of Appeal regarding
non-justiciability of challenge to arbitral award, at para. 38 (“The ICSID scheme also differs in having
its own enforcement mechanism, so that the New York Convention is inapplicable’).

308 See Sempra Energy International v Argentine Republic, ICSID Case No. ARB/02/16, Decision on
Request for Stay of Enforcement, 5 March 2009 (C. Séderlund, D.A.O. Edward, A.J. Jacovides,
committee members), paras 40-41; E. Baldwin etal.,, ‘Limits to Enforcement of ICSID Awards’
(20006) 23(1) /. Intl1 Arb. 1 (there have been three decisions challenging the enforcement and execution
of ICSID awards in national courts, and one case challenging only execution of the award. ‘All of the
enforcement challenges have been unsuccessful, whereas challenges to execution of the award against
particular sovereign assets have been more successful’). Cf. ICSID Convention (1965), art. 55
(‘[N]othing in Article 54 shall be construed as derogating from the law in force in any Contracting
State relating to immunity of that State or of any foreign State from execution’). See also Chapter 5,
Section 3.2.2.1 (on the corrective role of international law when the parties have agreed on the sole
application of national law) (on the possibility of non-enforcement of ICSID awards contrary to
fundamental rules of international law).

309 See ICSID Convention (1965), art. 54(2); Benvenuti & Bonfant Company v The Government of
the People’s Republic of Congo, Court of Appeals of Paris, France, Judgment, 6 June 1981, 20 I.L.M. 877,
881 (1981). If recognition and enforcement is sought in a state not party to the ICSID Convention, a
successful claimant may have to rely on, e.g., the New York Convention. See A.]. van den Berg, ‘Some
Recent Problems in the Practice of Enforcement under the New York and ICSID Conventions’ (1987)
2 ICSID Rev.-FIL] 439.

310 Cf. Amco Asia Corporation and others v Republic of Indonesia, ICSID Case No. ARB/81/1,
Decision on Annulment, 16 May 1986 (I. Seidl-Hohenveldern, F.P. Feliciano, A. Giardina, commit-
tee members), 25 L.L.M. 1439, 1446 (1986). See also Chapter 5, Section 3.2.2 (on the supervening
role of international law).
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4.2.3. Interim conclusion

By reason of the fact that the jurisdiction of ICSID tribunals rests on a treaty; that states
parties to the ICSID Convention have relinquished their sovereign right to exercise
control over the activities of ICSID tribunals in their territory, and that ICSID awards
receive their validity in their international legal order, we can conclude that their Jex
arbitri is international law.311

5. General Conclusions

Based on the foregoing, we conclude that the delocalization theory—with its
de-emphasis of the role of national legal orders in the arbitral process—has had much
influence on national arbitration laws. This is evidenced by the large degree of proced-
ural freedom provided to the disputing parties and the arbitrators alike. Nevertheless,
these laws—Dby continuing to subject arbitral proceedings and the subsequent awards to
various, albeit limited, requirements—give testimony to the strength of the seat theory.
State practice thereby corroborates that the mandate of such ‘territorialized’ tribunals
partly stems from a national legal order, giving effect to the parties’ arbitration
agreement.

States may also surrender the sovereign right of control over tribunals operating
within their jurisdiction. When they do so by virtue of a bi- or multilateral treaty,
according to which the awards become binding on the international level, the arbitral
tribunals are not delocalized or a-national, but they operate in and are subject to
the rules of the international legal order. These tribunals, which include the Iran—
United States Claims Tribunal and ICSID tribunals, may thus be characterized as
‘internationalized’.

In the ensuing analysis of choice-of-law rules, we will examine the extent to
which such grounding in the national or the international legal order influences the
arbitrators’ choice-of-law methodology.

311 Cf. Mann, fn. 205, at 13-14; Rigaux, fn. 208, at para. 85; Petrochilos, fn. 67, at 256.
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3
Choice-of-Law Rules

[TThe conflict of laws has in mind the localisation of legal relationships and [ ... ]
therefore, the conflict rule normally refers to a locally defined legal system. But
this is no more than a form of words from which no dogma should be derived.!

1. Introduction

In the previous chapter, it was concluded that arbitral tribunals are either grounded in
the national legal order of their juridical seat or in the international legal order and that
they therefore may be characterized as territorialized and internationalized, respectively.
In this chapter dedicated to a discussion of choice-of-law rules, we will examine the
implications this conclusion has for their choice-of-law methodology.

In Section 2, it will be demonstrated that internationalized tribunals need to apply
choice-of-law rules belonging to the international legal order; and that territorialized
tribunals must look to the national arbitration law of the state in which they are seated.
Still, in view of the fact that choice-of-law rules contained in national arbitration laws
are generally considered to be of a non-mandatory nature, territorialized tribunals will
need to heed choice-of-law rules provided for in the parties’ arbitration agreement.
Such choice-of-law rules include those set out in arbitration rules that the parties have
agreed will govern the arbitral proceedings, for example, the UNCITRAL Arbitration
Rules? or the ICSID Additional Facility Rules.3

In the analysis of choice-of-law rules in Section 3, we will see that choice-of-law
provisions in all relevant instruments —national arbitration laws, arbitration rules, the
Iran—United States Claims Settlement Declaration,4 and the ICSID Convention5—
grant disputing parties and arbitral tribunals much freedom with respect to the
applicable law. Specifically, the parties may generally agree to the application of both
national and/or international law (Section 3.1). Further, in the absence of party
agreement, the arbitrators have much flexibility in applying either national and/or
international law to the dispute (Section 3.2). This freedom, combined with the
potential impact of fundamental national and international norms (Section 3.3),
creates a fertile ground for interplay between national and international law in arbitral
proceedings before territorialized and internationalized tribunals alike.

1 F.A. Mann, ‘The Proper Law of Contracts Concluded by International Persons’ (1959) 35 Brit.
Y.B. Intl L. 34, 46.

2 UNCITRAL Arbitration Rules (as revised in 2010).

3 ICSID Additional Facility Rules (as amended effective 10 April 2006).

4 For the text of the Algiers Accords, including the Declaration of the Government of the
Democratic and Popular Republic of Algeria (General Declaration) and the Declaration of the
Government of the Democratic and Popular Republic of Algeria Concerning the Settlement of Claims
by the Government of the United States of America and the Government of the Islamic Republic of
Iran (Claims Settlement Declaration), see 1 Iran-U.S. C.T.R. 3 (1981-2).

5 The Convention on the Settlement of Investment Disputes between States and Nationals of
Other States, opened for signature 18 March 1965 (hereinafter ICSID/Washington Convention).
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2. The Linkage Between Lex Arbitri and Choice-of-Law
Methodology

It is generally accepted that internationalized tribunals, by function of their international
lex arbitri, should apply choice-of-law rules belonging to the international legal order. In
this sense, their choice-of-law methodology is akin to that of international courts and
tribunals.$ Indeed, in no case has the Iran—United States Claims Tribunal applied the
conflict of law rules of the Netherlands; and ICSID tribunals have never found guidance
in the national law of the state in which they were seated when deciding on the applicable
law.” Commenting on the insulation of the Iran—United States Claims Tribunal from
national law, former President Lagergren states: ‘the Tribunal has avoided to apply any
national conflict of laws rules, but instead applied general principles of conflict of laws.’
And as Judge Bahrami Ahmadi noted in the case FMC Corporation v Iran (1987), the
tribunal: ‘cannot, as an international forum, apply the choice of law rules of that state in
which it has been convened, even in commercial claims, whereby the two Governments
deemed it necessary to lay down rules for selecting the applicable law’.? The same
reasoning may be applied to the choice-of-law methodology of ICSID tribunals. Schreuer
explains: ‘Arbitration under the ICSID Convention is truly international and free from
the interference of national rules. The choice of an ICSID tribunal’s place or places of
proceedings is purely a matter of convenience and has no impact on the applicable law.’10

As concerns territorialized tribunals, the linkage between the national lex arbitri and
choice-of-law methodology is more complex and also more controversial. According to
scholars adhering to the seat theory, these tribunals should find guidance in the national
legal framework provided by their juridical seat. One of the strongest proponents of this
view was Mann: ‘Just as the judge has to apply the private international law of the
forum, so the arbitrator has to apply the private international law of the arbitration
tribunal ’s seat, the lex arbitri’1t Others explicitly reject this approach in the spirit of
the delocalization theory.!? Lalive states:

The arbitrator exercises a private mission, conferred contractually, and it is only by a rather
artificial interpretation that one can say that his powers arise from—and even then very indirectly

6 See Chapter 1, Section 1 (on motivations for the study).

7 ICSID tribunals may, however, need to apply national choice-of-law rules as a function of the
ICSID Convention itself. ICSID Convention, art. 42(1), second sentence (‘In the absence of [party]
agreement, the Tribunal shall apply the law of the Contracting State party to the dispute (including its
rules on the conflict of laws) and such rules of international law as may be applicable’ [emphasis added]).
See also fns 166, 209.

8 G. Lagergren, ‘The Formative Years of the Iran—United States Claims Tribunal” (1997) 66(1)
Nordic J. Int'l Law 23, 31, fn. 12. Cf. J.R. Crook, ‘Applicable Law in International Arbitration: The
Iran—U.S. Claims Tribunal Experience’ (1989) 83 Am. J. Int’/ L. 278, 297. See also Section 3.2.2.2 (on
the Iran—United States Claims Settlement Declaration).

9 FMC Corporation v Ministry of National Defence et al., Award, 12 February 1987, Dissenting
Opinion, Judge Ahmadi, at section B(1).

10 C.H. Schreuer et al., The ICSID Convention: A Commentary (Cambridge, Cambridge University
Press, 2009), 638.

11 F.A. Mann, Lex Facit Arbittum’ in International Arbitration: Liber Amicorum for Martin Domke
(P. Sanders, ed., The Hague, Martinus Nijhoff, 1967), 157, 167 (references omitted). See also F.E. Klein,
‘The Law to be Applied by the Arbitrators to the Substance of the Dispute’ in The Art of Arbitration, Essays
on International Commercial Arbitration: Liber Amicorum Pieter Sanders (Jan C. Schultz, Albert Jan van den
Berg, eds, Deventer, Boston, Kluwer Law and Taxation Publishers, 1982), 189. Cf. Institute of Inter-
national Law, Arbitration in Private International Law, Resolution, art. 11 (Amsterdam, 1957), Institut de
Droit International, Tableau des Résolutions Adoptées (1957-1991) 236, 243 (1992), art. 11.

12 See Chapter 2, Section 3.1 (on the delocalization theory).
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—a tolerance of the State of the place of arbitration, or rather of the various States involved
(States of the parties, of the siége, of the probable places of execution of the award), which accept
the institution of arbitration, or of the community of nations, notably those which have ratified
international treaties in the matter. Would it not be to force the bed if he were assimilated to a
State judge, who is imperatively bound to the system of private international law of the country
where he sits and from which he derives his power of decision?!3

Similarly, and while concluding in Sapphire Int’l Petroleums Ltd v National Iranian Oil
Co. (1963) that the arbitration was ‘as far as procedure is concerned’, subject to the
binding rules of the tribunal’s seat (Vaud, Switzerland),14 Arbitrator Cavin found
persuasive ‘the view of some eminent specialists in Private International law [...]
[that] since the arbitrator has been invested with his powers as a result of the common
intention of the parties he is not bound by the rules of conflict in force at the forum of
arbitration’.’> To his mind, ‘the parties cannot be presumed to have agreed upon the
choice of a conflict rule by their common choice of the forum.’16

In our examination of choice-of-law rules in Section 3 of this chapter, it will be
demonstrated that in the main, the disputing parties and arbitral tribunals enjoy a
considerable amount of freedom with respect to the applicable law. According to the
present author, and consistent with conclusions reached in Chapter 2,17 such freedom
may more accurately be seen to reflect the normative impact of the delocalization
theory'8 rather than any confirmation of an a priori detachment of the choice-of-law
methodology of territorialized tribunals from their juridical seat. This is because an
agreement by the parties alone cannot legitimate the autonomy of the arbitrators to
decide between potentially applicable conflict rules.!® As correctly observed by Poudret
and Besson:

To justify the freedom granted to arbitrators to choose the rules which they deem appropriate,
legal scholars like to emphasize that ‘an arbitrator does not have a forum’, by which they mean
that arbitrators are not bound by the rules of conflict of the seat, that there is no national law
which binds them and in consequence there is no ‘foreign law’ for an arbitrator. In fact, it is the
lex arbitri in force at the seat which grants and/or limits the freedom of the parties and of the

13 P. Lalive, ‘Les Reégles de conflit de lois appliquées au fond du litige par I'arbitre international
siégeant en Suisse’ in L arbitrage international privé et la Suisse 77, reprinted in (1976) Rev. Arb. 155, as
translated in G.A. Born, International Commercial Arbitration (Ardsley, NY, Transnational Publishers,
2001), 539. See also W. Craig et al., International Chamber of Commerce Arbitration (New York, NY,
Oceana Publications, 1990), 285; E. Gaillard, “The Role of the Arbitrator in Determining the
Applicable Law’ in The Leading Arbitrators’ Guide to International Arbitration (LW. Newman and
R.D. Hill, eds, Huntington, NY, Juris Publishing, 2004), 185, 191.

Y4 Sapphire Int’l Petroleums Ltd v National Iranian Oil Co., Award, 15 March 1963 (Cavin, sole
arb.), 35 I.L.R. 136, 169 (1963).

15 Sapphire v National Iranian, at 170.

16 Sapphire v National Iranian. See also ICC Case No. 8113 (1995) (‘The Swiss rules of conflict of
laws would not be the appropriate rules of conflict for this dispute. Not only is the Tribunal, sitting in
Zurich, not bound to apply the Swiss rules of conflict of laws, but the application of such rules to the
dispute would not be appropriate or justifiable since the contractual relationship between the parties
has no connection whatsoever with Switzerland’).

17 See Chapter 2, Section 3.4 (interim conclusions).

18 Cf. M. Blessing, Introduction to Arbitration: Swiss and International Perspectives (Basel, Helbing
und Lichtenhahn, 1999), 222.

19 See J.G. Frick, Arbitration and Complex International Contracts: With Special Emphasis on the
Determination of the Applicable Substantive Law and on the Adaptation of Contracts to Changed
Circumstances (The Hague, Kluwer Law International, 2001), 52; F. De Ly, ‘“The Place of Arbitration
in the Conflict of Laws of International Commercial Arbitration: An Exercise in Arbitration Planning’

(1991) 12 Nw. J. Int’ L. & Bus. 48, 68.
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arbitrators to choose the law or the rules of law applicable to the merits of the dispute and which
establish rules of conflict peculiar to the arbitrations conducted thereunder.20

By way of example, we may refer to the Arbitration and Conciliation Act of India
(1996), which under the heading ‘Rules applicable to substance of dispute’, expressly
differentiates between domestic and international commercial arbitration taking place
on Indian territory: ‘in an arbitration other than an international commercial arbitra-
tion, the arbitral tribunal shall decide the dispute submitted to arbitration in accord-
ance with the substantive law for the time being in force in India.’2! The application of
Indian law is not, however, required in ‘international commercial arbitration’.22 In this
latter case:

(i) the arbitral tribunal shall decide the dispute in accordance with the rules of law designated by
the parties as applicable to the substance of the dispute; [...]

(iii) failing any designation of the law under sub-clause (ii) by the parties, the arbitral tribunal
shall apply the rules of law it considers to be appropriate given all the circumstances surrounding

the dispute [...].23

Like a large number of states, India has thus explicitly ‘freed’ arbitral tribunals from
applying the choice-of-law methodology normally used by domestic courts and by
domestic arbitral tribunals.24 This freedom should not be seen to stem from the
contractual nature of arbitration; but instead, in case of tribunals seated in India,
from the applicability of the Indian Arbitration and Conciliation Act.

This linkage between the national lex arbitri of territorialized tribunals and their
choice-of-law methodology was made by Arbitrator Lagergren in British Petroleum
Exploration Co. (Libya) Limited (BP) v Government of the Libyan Arab Republic
(1973), albeit on the basis of what appear to be pragmatic rather than legal reasons.25
In deciding to apply the law agreed to by the parties, he applied Danish choice-of-law
rules, which—he noted—"provide a wide leeway for the free exercise of party auton-
omy’.2¢ Indeed, the same conclusion could have been reached by Cavin in the Sapphire

20 J.-F. Poudret and S. Besson, Comparative Law of International Arbitration (London, Thomson
Sweet & Maxwell, 2007), 573 (references omitted). See also 1. Alvik, Contracting with Sovereignty
(Oxford, Hart Publishing, 2011), 29.

21 The Arbitration and Conciliation Act of India (No. 26 of 1996), 16 August 1996, art. 28(1)(a)
(hereinafter Indian Arbitration Act (1996)).

22 Indian Arbitration Act (1996), art. 28(1)(a).

23 Indian Arbitration Act (1996), art. 28(1)(b).

24 Cf. Lithuanian Law on Commercial Arbitration, 2 April 1996, Law No. I-1274, art. 31(2);
A. Chantara-opakorn, ‘Dealing with Conflict of Laws in International Commercial Arbitration
under the ICC Arbitration Rules and the Arbitration Act of Thailand’ (January 2007) Asian Dispute
Review 5, 6.

25 British Petroleum Exploration Co. (BP) v Libyan Arab Republic, Award, 10 October 1973, 53
LL.R. 297, 308-9 (1979) (Lagergren, sole arb.).

26 BP v Libya, at 326. See also at 327 (‘As stated eatlier, the Tribunal deems Danish conflicts of law
rules to be applicable’); and at 326 (‘In contradistinction to all national courts, the ad hoc international
arbitral tribunal created under an agreement between a State and an alien, such as the present Tribunal,
at least initially has no lex fori which, in the form of conflicts of law rules or otherwise, provides it with
the framework of an established legal system under which it is constituted and to which it may have
ultimate resort. With respect to the law of the arbitration, the attachment to a designated national
jurisdiction is restricted to what, broadly speaking, constitute procedural matters and does not extend
to the legal issues of substance. It is erroneous to assume, as has been done doctrinally, on the basis of
the territorial sovereignty of the State where the physical seat of an international arbitral tribunal is
located, that the lex arbitri necessarily governs the applicable conflicts of law rules. [ ... ] Even less does
it necessarily constitute the proper law of the contract. Instead, if the parties to the agreement have not
provided otherwise, such an arbitral tribunal is at liberty to choose the conflicts of law rules that it
deems applicable, having regard to all the circumstances of the case’ [references omitted]).
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arbitration referred to earlier.2” While seemingly anchoring the rule of party autonomy
in the international legal order, he added that the application of Swiss choice-of-law
rules would have led to the same result: ‘According to Swiss case law and doctrine it is in
fact the intention of the parties, express or implied, which primarily determines the law
applicable in questions of contract.’28

While on the basis of the foregoing, national arbitration laws constitute the point of
departure for territorialized tribunals in deciding on their choice-of-law methodology,
it must however be emphasized that arbitration rules also play an important role. This is
because choice-of-law provisions contained in national arbitration laws are generally
not considered to be mandatory; and accordingly, the parties are free to make their own
provisions in this respect, inter alia, by reference to a set of arbitration rules.2® Hence,
when the parties—as so often—have agreed to have their dispute settled according to,
for instance, the UNCITRAL Arbitration Rules, the tribunal will need to apply the
choice-of-law rules contained in this set of Rules when deciding whether to apply
national and/or international law to the merits. As Blessing explains: ‘(I am] not
aware of any country where the opinion has been expressed that the provision dealing
with the applicable law was supposed to be of a mandatory character. Thus, if the
parties choose institutional arbitration rules, the arbitral tribunal will have to take
guidance from those rules.”3® This is explicitly set forth for in the Arbitration Law of
Panama (1999): ‘If the arbitration were of an international commercial nature [...]
[i]n de jure arbitration the arbitral tribunal shall decide according to the law selected by
the parties or pursuant to the applicable rules of an arbitral institution.’3!

A further implication of the non-mandatory nature of choice-of-law rules is that, as a
rule, the juridical seat of territorialized tribunals will not allow judicial review of the
choice-of-law methodology applied by the arbitrators, unless the latter manifestly
disregarded the applicable law.32 While in terms of practice, this means that the
arbitrators’ decision as to the applicable law is generally insulated from sanction, in
terms of theory, it does not imply an automatic severing of the tribunals’ choice-of-law
methodology from national law. Our conclusion stands that at all times territorialized
tribunals remain bound by, or are freed by, the national law of their juridical seat.33

27 Sapphire v National Iranian, at fn. 14, Award.

28 Sapphire v National Iranian, Award, at 171. See also ICC Case No. 4237, Award, 17 February
1984, Y.B. Com. Arb. 52, 55 (1985) (Malberg, sole arb.) (‘The question of the law applicable to the
substance of the dispute poses the preliminary question which conflict of laws rules are to be applied in
order to determine this law. Claimants relied on Syrian conflict of laws rules under argument (a) above
(i.e., application of Syrian law because contract was signed in Syria). However, Claimants overlook the
fact that this arbitration is expressly subjected to French International Arbitration Law, which Law, as
rightly pointed out by Defendants, contains conflict rules for determining the law applicable to the
substance of the dispute. The Arbitrator notes that it is controverted in literature whether an
international arbitrator should apply the conflict rules of the law applicable to the arbitration, but
since the new French Law itself contains conflict rules the Arbitrator feels himself obliged to follow
these rules. Art. 1496 of the Law provides: [...]).

29 See Chapter 2, Section 3.3 (on the influence of the delocalization theory on state practice).

30 Blessing, fn. 18, at 219, at para. 627. See also Frick, fn. 19, at 134 (‘Conflict of law rules are not
part of the ordre public’); Born, fn. 13, at 539; J. Hill, ‘Some Private International Law Aspects of the
Arbitration Act 1996’ (1997) 46 Int’l Comp. L. Quart. 274, 299.

31 Panama, Decree-Law No. 5, 8 July 1999, art. 43(3) (hereinafter Panamanian Arbitration Law).

32 See Chapter 2, Section 3.2.1.2 (on annulment as an exercise as control); Section 3.3 (on the
influence of the delocalization theory on state practice).

33 Cf. ].F. Poudret and S. Besson, Droit comparé de l'arbitrage international (Ziirich, Schulthess;
Paris, L.G.D.]., Bruxelles, Bruylant, 2002), 688; ].-M. Jacquet, International Commercial Arbitration:
Law Governing the Merits of the Dispute, at 3, UNCTAD Course on Dispute Settlement, Module 5.5.,
UNCTAD/EDM/Misc.232/Add.40 (2005).
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That states are in fact and consider themselves to be competent to regulate the
substantive law to be applied by arbitral tribunals seated in their territory is corrobor-
ated by the variation in such regulation. Just as the choice-of-law rules applied by
domestic courts vary from state to state,34 so do those contained in national arbitration
laws. Consequently, and quoting Blackaby et al., ‘[w]hen it comes to determining how
an arbitral tribunal should proceed to its decision, then once again (as so often in
international commercial arbitration) no universal rule can be identified.’?5 In fact,
some national systems of law provide that an arbitral tribunal should follow the choice-
of-law rules generally applied by the national courts of the juridical seat. One example
of this traditional approach is the Norwegian Arbitration Act (2004): ‘Failing any
designation [of the applicable law] by the parties, the arbitral tribunal shall apply
Norwegian conflict of laws rules.’36 It is also the case that in some states, the application
of local substantive law is required.3”

Additionally, and as a matter of practice, we note that even where the national
arbitration law allows the tribunal to apply a choice-of-law methodology different from
that applied by its national courts, arbitrators may still find guidance in the private
international law rules of the Jex arbitri. A Stockholm Chamber of Commerce (SCC)
tribunal reasoned thus in 2001:

The Swedish Arbitration Act does not contain any provision on applicable law to a dispute under
an international contract in Swedish arbitrations. The Rules of the Arbitration Institute, however,
stipulate in Article 24(1) that the tribunal, in the absence of an agreement between the parties,
shall apply the law or rules of law which the tribunal considers to be most appropriate [...].
However, this does not mean that the Swedish conflict rules [...] can be disregarded out of
hand. Therefore, the Tribunal will first investigate whether there are Swedish conflict rules that
will effectively designate the applicable law for the present dispute.38

Indeed, the reliance on the choice-of-law rules of the seat of arbitration has been
advocated by Moss on the basis that it enhances predictability: ‘private international
law is not an anachronistic or redundant heritage of old fashioned, national sovereignty-
obsessed lawyers without understanding for international business transactions.’?® To
her, ‘rules of choice of law contained in national laws are relevant to international
arbitration: deleting from arbitration rules any reference to private international law
may create unpredictable results and is therefore not necessarily the optimal solution for
business transactions.’#® As we will see, her suggestion may be helpful in the context of

34 Case Concerning the Payment of Various Serbian Loans Issued in France, PCI], Ser. A., No. 20,
1929 (Judgment No. 14, 12 July 1929), 41 (The Court refers to ‘that branch of law which is at the
present day usually described as private international law or the doctrine of the conflict of laws. The
rules thereof may be common to several States and may even be established by international
conventions or customs, and in the latter case may possess the character of true international law
governing the relations between States. But apart from this, it has to be considered that these rules form
part of municipal law’).

35 N. Blackaby et al., Redfern and Hunter on International Arbitration (2009), 235. See also G.C. Moss,
‘International Arbitration and the Quest for the Applicable Law’ (2008) 8(3) Global Jurist 41.

36 Norwegian Arbitration Act (2004), section 31. See also R. Chapaev and v Bradautanu, ‘Inter-
national Commercial Arbitration in the CIS and Mongolia’ (2006) 17 Am. Rev. Intl Arb. 411, 439 (on
Kazakh law).

37 See Born, fn. 13, at 528.

38 SCC Case 117/1999, Separate Arbitral Award, 2001, Stockholm Arb. Rep. 59 (2002:1) (with
observations by H. Kronke and J. Ferndndez-Armesto). See also ICC Case No. 5551 (1988), 7-1 /CC
Bulletin, at 82 (1996); G.C. Petrochilos, ‘Arbitration Conflict of Laws Rules and the 1980 Inter-
national Sales Convention’ (1999) 52 Revue Hellenique de Droit International 191, at section I.

39 Moss, fn. 35, at 1.

4 Moss, at 1. See also Poudret and Besson, Comparative Law, fn. 20, at 573.
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determining the relevance and content of international public policy rules, especially
with respect to mandatory rules of third states.*!

By way of summation and comparison, the national law of their juridical seat
constitutes the starting point for the choice-of-law methodology of territorialized
tribunals. Since the freedom to determine the law applicable to the merits is granted
to the disputing parties and arbitrators by virtue of the national arbitration law, it is this
law that one must first examine for any guidance in this respect. However, in light of
the possibility of renvoi by the national arbitration law to arbitration rules, it is also
necessary to include arbitration rules in our subsequent examination of choice-of-law
rules. As concerns internationalized tribunals, in view of the fact that the Iran—United
States Claims Tribunal and ICSID tribunals operate outside the national legal frame-
work of their seat, we will for applicable choice-of-law rules examine their constitutive
instruments, the Claims Settlement Declaration and the ICSID Convention, as well as
more general international choice-of-law rules.

3. Choice-of-Law Rules

The raison détre of choice-of-law rules?? lies in the recognition that an issue before a
court (or tribunal) may be appropriately decided by reference to laws that do not belong
to the legal order of that court. At the same time, their existence testifies to the fact that
separate legal orders may regulate the same matter differently. More specifically, certain
conduct may be wrongful according to one state, but not another;43 and one state may
consider particular acts justified, whereas the international legal order not. The fact that
this other legal order has adopted norms that differ from those of the forum does not, in
and of itself, furnish a reason why a court should decline to apply the foreign law; ‘[o]n
the contrary, the existence of differences is the very reason why it may be appropriate for the
forum court to have recourse to the foreign law. If the laws of all countries were uniform
there would be no “conflict” of laws.’#4 Indeed, the significance of choice-of-law issues
comes to the forefront when there is a conflict between the relevant norms, and the
application of a particular law will constitute a ‘maker’ or a ‘breaker’ for either the
applicant or the respondent.*5

It will be seen that for both territorialized and internationalized tribunals choice-of-law
rules often involve striking a balance between, on the one hand, the private interests of
the parties, and, on the other, the public interests of a particular national or the
international legal order.46 To this effect, they differ between three situations: where

41 See Section 3.3.1 (on public policy and mandatory rules: international public policy); Chapter 6,
Section 3.2.2 (on the supervening role of national law).

42 For a definition of the term ‘choice-of-law rules’ and the use of this term in this study, see
Chapter 1, Section 2 (on the scope of and terminology used in the study).

43 Cf. Loucks v Std. Oil Co., 224 N.Y. 99, 110-11, 120 N.E. 198, 201 (1918) (Cardozo, J.) (‘We
are not so provincial as to say that every solution of a problem is wrong because we deal with it
otherwise at home’).

4 Kuwait Airways Corp v Iragi Airways Co (Nos 4 & 5) [2002] UKHL 10, 2 AC 883, para. 15. See
also W.M. Reisman, ‘Law, International Public Policy (So-called) and Arbitral Choice in International
Commercial Arbitration’ in International Arbitration 2006: Back to Basics? (ICCA Congress Series No.
13, AJ. van den Berg, ed., Alphen aan den Rijn, Kluwer Law International, 2007), 849, 852.

45 Cf. Y. Banifatemi, “The Law Applicable in Investment Treaty Arbitration’ in Arbitration Under
International Investment Agreements: A Guide to the Key Issues (K. Yannaca-Small, ed., Oxford, Oxford
University Press, 2010), 191, 192.

46 Cf. CM.V. Clarkson and J. Hill, Jaffey on the Conflict of Laws (London, Butterworths LexisNexis
2002), 575; E. Hey, International Public Law, International Law FORUM du droit international (2004),
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the parties have agreed on the law to be applied to the merits of the dispute
(Section 2.1); where there is no such choice (Section 2.2); and where the generally
applicable law should be set aside by virtue of fundamental rules of a national or
international nature (Section 2.3).

3.1. Party agreement on the applicable law

The principle of party autonomy reflects the private dimension of choice-of-law rules in
that it allows the parties to agree on the legal system(s) according to which their conduct
will be assessed in the event of a dispute.” The principle is advocated mainly on the
basis that it enhances legal certainty. The United States Supreme Court stated in Scherk
v Alberto-Culver Co. (1974) that party autonomy is ‘an almost indispensable precondi-
tion to achievement of the orderliness and predictability essential to any business
transaction’.*8 Indeed, the choice-of-law rules of virtually all national arbitration laws
respect the principle of party autonomy, at least in cases of a transnational nature. Thus,
the UNCITRAL Model Law, which has been adopted in more than sixty jurisdic-
tions,? provides that ‘[t]he arbitral tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the substance of the
dispute [...].5° It is also universally provided for in arbitration rules to which the
parties may refer.5! The UNCITRAL Arbitration Rules state: “The arbitral tribunal
shall apply the rules of law designated by the parties as applicable to the substance of the
dispute [ ...].’52 It is therefore to be expected, and it will indeed be demonstrated, that

149 (referring to the development of ‘international public law’ as law that seeks to address common
interests of the international community, instead of law aimed at addressing the interests that states share).

47 Cf. Moss, fn. 35, at 5; S. Wittich, “The Limits of Party Autonomy in Investment Arbitration’ in
Investment and Commercial Arbitration: Similarities and Divergences (C. Knahr, ed., Utrecht, Eleven
International, 2010), 47, 49.

48 Scherk v Alberto-Culver Co., 417 U.S. 506, 516 (1974). See also ].D.M. Lew, Applicable Law in
International Commercial Arbitration (Dobbs Ferry, NY, Oceana Publications, 1978), 80; F.A. Mann,
‘State Contracts and State Responsibility’ in Studies in International Law (Oxford, Clarendon Press,
1973), 302, 315. But see O. Bordukh, Choice of Law in State Contracts in Economic Development Sector: Is
there Party Autonomy? (2008), 5 (thesis submitted at Bond University School of Law in partial fulfilment
of the requirements for the degree of Doctor of Legal Science), available at <http://epublications.bond.
edu.au/context/theses/article/1045/index/1/type/native/viewcontent/> (last visited 1 May 2012) (‘[TThe
thesis argues that arbitral tribunals resolving disputes between a state and a foreign private individual
should abandon the party autonomy approach because contractual freedom to choose the law of the
contract would disregard the objectives which host states normally pursue through economic regulations
such as development, environment and human rights concerns of foreign investment’).

49 See Chapter 2, Section 3.2.1 (on national arbitration laws).

50 United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Model
Law on International Commercial Arbitration (with amendments as adopted in 2006, with Explanatory
Note), art. 28(1) (hereinafter UNCITRAL Model Law). See also Norwegian Arbitration Act (2004),
section 31; Lithuanian Law on Commercial Arbitration (1996), art. 31(1); Netherlands Arbitration Act
(1986), art. 1054(2); English Arbitration Act (1996), section 46(1); French Arbitration Law (Décret n°
201148 du 13 janvier 2011 portant réforme de I'arbitrage), art. 1511; Indian Arbitration Act (1996),
section 28(1)(b); Switzerland’s Federal Code on Private International Law (1987), art. 187(1); Egyptian
Law No. 27/1994 for Promulgating the Law Concerning Arbitration in Civil and Commercial Matters
(as last amended by Law No. 8/2000) (hereinafter Egyptian Arbitration Law), art. 39(1).

51 See C.F. Dugan et al., Investor—State Arbitration (New York, Oxford University Press, 2008), 201.

52 UNCITRAL Arbitration Rules (2010), art. 35(1). See also Rules of Arbitration of the Inter-
national Chamber of Commerce (in force as from 1 January 2012), art. 21 (hereinafter ICC Arbitra-
tion Rules); Rules of the Arbitration Institute of the Stockholm Chamber of Commerce (as in force as
from 1 January 2010), art. 22(1) (hereinafter SCC Arbitration Rules); ICSID Additional Facility Rules
(20006), art. 54(1); (London Court of International Arbitration) LCIA Arbitration Rules (1998), art.
22.3 (hereinafter LCIA Rules).
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territorialized tribunals heed the parties’ choice of law when deciding the dispute on the
merits. The tribunal in Texaco Overseas Petroleum Company (Topco) and California
Asiatic Oil Company (Calasiatic) v Government of the Libyan Arab Republic (1977)
answered the question whether the parties had the right to choose the law or the system
of law which was to govern their contract as follows:

The answer to this [ . .. ] question is beyond any doubt: all legal systems, whatever they are, apply
the principle of the autonomy of the will of the parties to international contracts. As regards the
merits, all legal systems confirm this principle which appears therefore as universally accepted,
even though it may not always have the same meaning or the same scope [...].53

The same practice is to be expected from internationalized tribunals. As provided in the
ICISD Convention: ‘The Tribunal shall decide a dispute in accordance with such rules
of law as may be agreed by the parties.’”>4 The Iran—United States Claims Settlement
Declaration does not explicitly refer to the principle of party autonomy.55 It is
suggested, however, that the reference in article V to ‘choice of law rules’ and ‘contract
provisions’>6 supports the inference that the tribunal should heed choice-of-law agree-
ments entered into by the disputing parties, especially when considering that the
principle of party autonomy has been stated to constitute a general principle of
international law.57 Such respect for the rule of party autonomy has received a certain
degree of support by the tribunal and legal scholars. As held in Anaconda-Iran, Inc. v
Iran (1986), ‘[t]he Tribunal is of course required to take seriously into consideration
the pertinent contractual choice of law rules.’s8

53 Texaco Overseas Petroleum Co. & California Asiatic Oil Co. (TOPCO/CALASIATIC) v Gov't of the
Libyan Arab Republic, Award, 19 January 1977 (Dupuy, sole arb.), para. 16. See also Libyan American
Oil Company (LIAMCO) v Government of the Libyan Arab Republic, Award, 12 April 1977
(S. Mahmassani, sole arb.), VI Y.B. Com. Arb. 89, 91.

54 JCSID Convention (1965), art. 42(1), first sentence; art. 42(3). See also Convention on the
Settlement of Investment Disputes between States and Nationals of Other States, Documents
Concerning the Origin and the Formation of the Convention, Vol. II-1, at p. 5, para. 17 (hereinafter
History of the ICSID Convention); also at pp. 9, 79, 110, 2667, 330, 419, 502, 514, 569-70; Vol.
11-2, 803, 984, 1082; Note by the General Counsel transmitted to the Executive Directors, Sec M
62-17 (19 January 1962). Cf. ICSID Model Clauses, Doc. ICSID/5/Rev. 2 (1 February 1993), V,
A. But see History of the ICSID Convention, Vol. II-2, at p. 803 (The representative from Panama
objected to the principle which allowed the parties to agree on the applicable law); and at p. 801
(intervention by the Brazilian delegate).

55 Iran-US Claims Settlement Declaration (1981), art. V (‘The Tribunal shall decide all cases on the
basis of respect for law, applying such choice of law rules and principles of commercial and inter-
national law as the Tribunal determines to be applicable, taking into account relevant usages of the
trade, contract provisions and changed circumstances’).

56 Claims Settlement Declaration (1981). Cf. M. Mohebi, The International Law Character of the Iran—
United States Claims Tribunal (The Hague, Kluwer Law International, 1999), 368 (‘The “usages of trade,
contract provisions and changed circumstances” are supposed to be considered in the course of determin-
ing the proper law in each case. They are not, therefore, applicable as independent sources of law’).

57 See A.F.M. Maniruzzaman, ‘State Contracts in Contemporary International Law: Monist versus
Dualist Controversies’ (2001) 12(2) Eur. J. Int’l L. 309, 322.

58 Anaconda-Iran, Inc. v Government of the Islamic Republic of Iran and the National Iranian Copper
Industries Company, Interlocutory Award, 10 December 1986, para. 131. See also FMC Corporation v
Ministry of National Defence, fn. 9, Award, Dissenting Opinion of Judge Ahmadi, at section B.1;
A. Mouri, The International Law of Expropriation as Reflected in the Work of the Iran—United States
Claims Tribunal (Dordrecht, Nijhoff, 1994), 30; A. Avanessian, The I[ran—United States Claims
Tribunal in Action (London, Graham & Trotman/Martinus Nijhoff, 1993), 240. But see Anaconda-
Iran v Iran, Interlocutory Award, para. 132 (‘The Tribunal is of course required to take seriously into
consideration the pertinent contractual choice of law rules, but it is not obliged to apply these if it
considers it has good reasons not to do s0’); American Bell International Inc. v Government of the Islamic
Republic of Iran et al., Interlocutory Award, 11 June 1984, Concurring and Dissenting Opinion by
R.M. Mosk, at Issue h; Crook, fn. 8, at 286.
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3.1.1. The parties may stipulate the application of national and/or
international law

The extent to which the parties may agree to the application of national and/or
international law necessarily has much bearing on the existence of any interplay
between these various sources in investment arbitration. While the rule of party
autonomy is reflected in choice-of-law rules applied by both national courts>® and
international courts and tribunals,%0 the scope of the rule is comparatively broader in
arbitration.! According to a resolution by the Institute of International Law, the
freedom to choose the substantive applicable law should be characterized in terms of
‘full autonomy’.62 As we will see in this section, disputing parties before both territori-
alized and internationalized tribunals generally enjoy autonomy to agree to the appli-
cation of national law$? (including that of a third, unrelated state)®4 or international
law.65 We do observe, though, that certain national arbitration laws and arbitration
rules indirectly limit the possibility for the parties to stipulate the application of rules of
more than one legal system of law, such as national #nd international law. According to
the UNCITRAL Secretariat, this may depend on whether the applicable national
arbitration law or arbitration rules refer to ‘rules of law’, rather than ‘law’: “The term
“rules of law” is understood to be wider than the term “law”, allowing the parties “to
designate as applicable to their case rules of more than one legal system, including rules
of law which have been elaborated on the international level”.’66

59 See C. Croff, ‘The Applicable Law in an International Commercial Arbitration: Is It Still a
Conflict of Laws Problem?’ (1982) 16 Int! Law 613, 615 (the principle of party autonomy is widely
recognized in both common and civil law).

60 See C.H. Brower II, ‘Arbitration’ in Max Planck Encyclopedia of Public International Law, at para.
65, available at <http://www.mpepil.com/> (last visited 1 May 2012); F. Rigaux, ‘Les Situations
Juridiques Individuelles dans un Syst¢me de Relativité Générale’ (1989-1) 213 Recueil des Cours
207. Cf. US v Iran, Case No. B36, Award, 3 December 1996, at para. 64 (The parties had agreed
to the application of the laws of the District of Columbia, US); Case Concerning the Frontier Dispute
(Burkina Faso/Republic of Mali), Judgment of the Chamber, 22 December [1986] ICJ. Rep. 554,
at 575.

61 See UNCITRAL Secretariat, Explanatory Note on the Model Law on International Commercial
Arbitration, para. 35 (the freedom to choose the applicable substantive law in the Model Law ‘is
important in view of the fact that a number of national laws do not clearly or fully recognize that
right’).

62 TInstitute of International Law, Resolution on Arbitration Between States, States Enterprises or
State Entities, and Foreign Enterprises (Santiago de Compostela, 12 September 1989), art. 6, 5 ICSID
Rev.-FIL] 139 (1990) (hereinafter IIL, Santiago de Compostela Resolution).

63 TIL, Santiago de Compostela Resolution, art. 6.

64 See O. Lando, “The Law Applicable to the Merits of the Dispute’ in Essays on International
Commercial Arbitration (Sarcevic, ed., London, Graham & Trotman, 1989), 129, 134 (‘No case is
known in which an arbitrator has set aside the parties’ express choice of law on the ground of lack of
connection with the intended legal system’); C. Schreuer, ‘Failure to Apply the Governing Law in
International Investment Arbitration’ (2002) 7 Austrian Rev. Int’l ¢ Eur. L. 147, 149 (‘The choice of
the law of the investor’s home country or of the law of a third State is rare, but it sometimes occurs in
the context of loan contracts’ [references omitted]); Poudret and Besson, Droit comparé, fn. 33, at 677.

65 See F.A. Mann etal., ‘Contrats entre Etats et personnes privées étrangeres’ (1975) 11 R bel DI
564-5 (‘Nothing prevents a contract between the German state and a Dutch firm to be submitted to
French law. Similarly, the fact that one party is not a state should not prevent the contract from being
submitted to international law’); Schreuer etal., fn. 10, at 580. This contrasts with the approach
advocated by Calvo. See Chapter 5, at Section 2.2.

66 A.R. Parra, ‘Applicable Law in Investor—State Arbitration’ TDM, at 4 (November 2007). See
also Autopista Concesionada de Venezuela, C.A. (‘Aucoven’) v Bolivarian Republic of Venezuela, ICSID
Case No. ARB/00/5, Award, 23 September 2003 (G. Kaufmann-Kohler, K.-H. Bockstiegel,
B.M. Cremades, arbs), para. 96.
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The UNCITRAL Arbitration Rules of 1976 directed the tribunal to ‘apply the
law designated by the parties as applicable to the substance of the dispute [...].67 In
order to give the arbitrators more freedom with respect to the applicable law, the
UNCITRAL Secretariat suggested to the UNCITRAL Working Group on Arbitration
that they might wish to consider using the term ‘rules of law’ in a revised version of the
UNCITRAL Arbitration Rules.¢® This suggestion was taken up in the 2010 Rules, and
is in line with the many investment treaties that provide for the application of both
international and national law.6 There are also several examples of choice-of-law
clauses in contracts entered into between investors and host states that refer both to
the law of the contracting state (or to principles which are common to both contracting
parties) and to (general principles of) international law.7°

Under the ICSID Convention, the parties are specifically authorized to agree to the
combined application of national and international law.”! The broad formulation of
the applicable law clause in the Iran—United States Claims Settlement Declaration
would—ex hypothesi’2—allow the tribunal to give effect to such choice-of-law agree-
ments as well.”3

3.1.2. Express and implied choice of law

In this section, we will see that the parties’ choice of the substantive applicable law may
be (i) express or (ii) implied from the circumstances of each case. It will be argued that a
tribunal should only imply a choice of law in those situations where it is reasonably
certain that the parties in fact implicitly agreed to the application of the norms in
question.

First, for both territorialized and internationalized tribunals, the parties’ choice on
the applicable law may be expressly stipulated, whether in the investment contract,”# in
the investment law of the host state,”5 in a bi- and multilateral investment treaty,”6 or
in a subsequent agreement between the parties.”” There has been a marked increase in

67 UNCITRAL Arbitration Rules (1976), art. 33(1) (emphasis added). See also Chantara-opakorn,
fn. 24, at 6.

68 UNCITRAL Working Group II (Arbitration), Note by the Secretariat, Settlement of Commercial
Disputes: Revision of the UNCITRAL Arbitration Rules, forty-fifth session, Vienna, 11-15 September
(2006), A/CN.9/WG.II/WP.143/Add.1, at para. 30. See also ]. Paulsson and G. Petrochilos, Revision
of the UNCITRAL Arbitration Rules, Commissioned by the UNCITRAL Secretariat, at 138, available
at <htep://www.uncitral.org/pdf/english/news/arbrules_report.pdf> (last visited 1 May 2012).

62 UNCITRAL Arbitration Rules (2010), art. 35(1). See also Chapter 1, Section 1 (on motivations
for the study).

70 See Chapter 1, Section 1 (on motivations for the study).

71 See ICSID Model Clauses, fn. 54, V, A; Parra, fn. 66, at 4. Cf. Duke Energy Electroquil Partners
& Electroquil S.A. v Republic of Ecuador, ICSID Case No. ARB/04/19, Award, 18 August 2008
(G. Kaufmann-Kohler, E.G. Pinzén, A.]. van den Berg, arbs), para. 196 (‘The Tribunal finds that the
parties’ choice of law is clear: both Ecuadorian law and the principles of international law should
apply’).

72 Most contracts seemingly provided for the application of only national law. Cf. Avanessian,
fn. 58, at 239, at fn. 19.

73 See Iran-US Claims Settlement Declaration (1981), art. V.

74 See History of the ICSID Convention, fn. 54, Vol. II-1, at p. 267; AGIP S.p.A. v People’s
Republic of the Congo, ICSID Case No. ARB/77/1, Award, 20 November 1979.

75 See History of the ICSID Convention, fn. 54, Vol. I-1, at p. 267.

76 See History of the ICSID Convention, at Vol. I-1, at p. 267; Antoine Goetz, and others v Republic
of Burundji, ICSID Case No. ARB/95/3, Award (embodying the parties’ Settlement Agreement),
10 February 1999 (P. Weil, M. Bedjaoui, J.-D. Bredin, arbs), para. 94.

77 See T. Begic, Applicable Law in International Investment Disputes (Utrecht, Eleven International,
2005), 81; Spyridon Roussalis v Romania, ICSID Case No. ARB/06/1, Award, 7 December 2011
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the number of arbitration proceedings based upon an arbitration offer provided by the
host state in its investment laws, or particularly in bi- or multilateral investment treaties
that it has concluded with the home state of the investor.”® Such arbitrations have been
referred to as ‘arbitration without privity’.7 As several of these legal instruments also
contain provisions on the applicable law, we may in an analogous fashion characterize
such a choice of law as one ‘without privity’. Again, the foreign investor may be said to
‘accept’ the unilateral ‘offer’ concerning the applicable law by resorting to arbitration.
The ICSID Tribunal held in Siemens A.G. v Argentine Republic (2007):

Under Article 42(1) of the [ICSID] Convention, the Tribunal is obliged to apply the rules of law
agreed by the parties. The [BIT] provides that a tribunal established under the Treaty shall decide
on ‘the basis of this Treaty, and, as the case may be, on the basis of other treaties in force between
the Contracting Parties, the internal law of the Contracting Party in whose territory the invest-
ment was made, including its rules of private international law, and on the general principles of
international law.” By accepting the offer of Argentina to arbitrate disputes related to investments,
Siemens agreed that this should be the law to be applied by the Tribunal. This constitutes an
agreement for purposes of the law to be applied under Article 42(1) of the Convention.80

Secondly, in case the parties have not made an express choice of law, we can distinguish
between the ‘objective’ and the ‘subjective’ approaches of ascertaining the applicable
law. Whereas the former method signifies a finding that there is no choice of law, the
latter requires the tribunal first to research the hypothetical will of the parties in an
attempt to establish an implicit choice of law.8! As one commentator observes:

Where parties have not made an explicit choice of law in their contract, is it necessary,
appropriate or totally unnecessary for an arbitral tribunal to ask itself (as well as possibly the
parties) why no such choice or determination of the applicable law had been made? In England,
for instance, such a question would not be asked, and many other common law jurisdictions

(A. Giardina, M. Reisman, B. Hanotiau, arbs), paras 306-307 (‘At the first session of the Arbitral
Tribunal held on May 4, 2007, the Parties agreed that Romanian law would govern the substantive
merits of the dispute and that the BIT would be treated as part of Romanian law [...] Article 9(4) of
the BIT provides that: “The arbitral tribunal shall decide the dispute in accordance with the provisions of
this Agreement and the applicable rules and principles of international law (. .. ).”” [emphasis in original]).

78 See Chapter 1, Sections 1-2 (on motivations for the study and the scope of and terminology used
in the study); Chapter 2, Section 2 (on features of the arbitral process).

79 J. Paulsson, ‘Arbitration Without Privity’ (1995) 10(2) ICSID Rev.-FIL] 232.

80 Siemens A.G. v Argentine Republic, ICSID Case No. ARB/02/8, Award, 6 February 2007
(A.R. Sureda, C.N. Brower, D.B. Janeiro, arbs), at para. 76. See also Goetz v Burundi, fn. 76,
Award, at para. 94. Cf. History of the ICSID Convention, fn. 54, Vol. II, at p. 267 (‘Chairman
[Broches] remarked that [ ... ] it was likewise open to the parties to prescribe the law applicable to the
dispute. [Such] stipulation could be included [ .. .] in a bilateral agreement with another State, or even
in a unilateral offer to all investors, such as might be made through investment legislation’); Banifatemi,
fn. 45, at 194-5. But see G. Sacerdoti, Case T 8735-01-77, The Czech Republic v CME Czech Republic
B.V., Svea Court of Appeal (expert legal opinion for CME), TDM 2(5) (2005), at 30 (‘[O]n the one
hand, the applicable law provisions [in BITs] “preempt” any choice of law that the parties to the
dispute could have otherwise made (a choice that would be difficult to make since there is most often
no separate arbitration agreement); on the other hand, they indicate to the arbitrators the applicable
law(s) in the absence of choice by the parties, instead of having them follow the otherwise applicable
arbitration rules in this respect’); Sacerdoti, ‘Investment Arbitration under ICSID and UNCITRAL
Rules: Prerequisites, Applicable Law, Review of Awards’ (2004) 19(1) ICSID Rev.-FIL] 1, 15.

81 See Blackaby etal., fn. 35, at 230 (‘In the absence of an express choice of law, the arbitral tribunal
will usually look first for the law that the parties are presumed to have intended to choose. This is often
referred to as a zacit choice of law. It may also be known as an implied, inferred or implicit choice’
[emphasis in original]); M. Hirsch, The Arbitration Mechanism of the International Centre for the
Settlement of Investment Disputes (Dordrecht, Nijhoff, 1993), 117 (on the subjective and objective
approach).
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might take the same view. Thus, the English arbitrator is likely to simply notice the absence of an
explicit choice of law made by the parties and he would then proceed to determine himself the
applicable law (in the sense of the ‘objective’ approach [...]). [This] is not the attitude on the
European Continent.82

One of the advocates of the subjective approach is Blessing.83 To him, the absence of an
explicit choice of law in an international contract is always striking; and as a presiding
arbitrator, he would ‘naturally be interested to know why this was’.84 Indeed, he
contends, the ‘international arbitrator’ has a ‘distinctive and noble duty’ to try, to the
extent possible, to discern the parties’ intentions, ‘whether positively expressed,
expressed impliedly, or tacitly, or through constructive behavior’.85

This approach is illustrated by Ministry of Defence and Support for Armed Forces of the
Islamic Republic of Iran v Westinghouse Electric Corp. (1996), which involved a series of
contracts between Iran and the US corporation Westinghouse, concerning the supply of
military radars to be installed in Iran.8¢ The decision to use the subjective approach was
based partly on the fact that the parties did not operate within the same environment and
legal culture; that they did not have a long history of cooperating together; and because the
contract did not contain extensive provisions, addressing all possible eventualities.8” Thus,

the tribunal held:

In other words, if a contract such as Contract No. 1 does not contain a choice of law provision,
then this must be viewed as a ‘shouting silence’, at least an ‘alarming silence’, ‘un silence
inquiétant’; thus, a silence which must ring a bell and requires the Tribunal to look ‘behind’
so as to understand why the Parties have failed to include ‘the obvious’.88

The tribunal concluded that the absence of a choice-of-law clause ‘must be understood
as a so-called “implied negative choice” of the Parties [ . .. ] in the sense that none of the
Parties’ national laws should be imposed on any of the Parties’.8? Having found that
neither Iranian law, nor the law of the United States or Maryland was applicable, the
tribunal chose to apply the ‘de-nationalized solution’, according to which it would
‘decide legal issues by having regard to the terms of the Contract and, where necessary
or appropriate, by applying truly international standards as reflected in, and forming
part of, the so-called “general principles of law”’.90

82 Blessing, fn. 18, at 213. See also M. Reimann, ‘Savigny’s Triumph? Choice of Law in Contracts
Cases at the Close of the Twentieth Century’ (1999) 39 Va. J. Intl L. 571, 579-80.

83 Blessing, fn. 18, at 213.

84 Blessing, at 213.

85 Blessing, at 213. Cf. R. Higgins, Problems and Process: International Law and How We Use It
(Oxford, Clarendon Press; New York, Oxford University Press, 1994), 141 (‘At the same time, the
purpose of the reference to international arbitration certainly merits examination. Was it because the
local courts are not trusted or because a different system of law was to be applied?’). But see Blackaby
etal., fn. 35, at 230 (‘There is a certain artificiality involved in selecting a substantive law for the parties
and attributing it to their zacit choice, where (as often happens in practice) it is apparent that the parties
themselves have given little or no thought to the question of the substantive law which is applicable to
their contract’ [emphasis in originall).

86 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse Electric
Corp., ICC Award No. 7375, 5 June 1996 (M. Blessing, P. Bernardini, A. Movahed arbs.) at section III.

87 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse
Electric Corp., fn 86, at section III.

88 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse
Electric Corp., fn 86, at section III.

89 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse
Electric Corp., fn 86, at section III.

90 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse
Electric Corp., fn 86, at section I11. See also Joseph Charles Lemire v Ukraine, ICSID Case No. ARB/06/
18, Decision on Jurisdiction and Liability, 14 January 2010 (J. Ferndndez-Armesto, J. Paulsson,
J. Voss, arbs), para. 111 (‘Given the parties’ implied negative choice of any municipal legal system, the
Tribunal finds that the most appropriate decision is to submit the Settlement Agreement to the rules of
international law, and within these, to have particular regard to the UNIDROIT Principles’).

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




74 Choice-of-Law Rules

While practice and scholarship thus support the possibility that arbitration tribunals
may discern a choice on the basis of words or acts by the parties that manifest their
intention and expectation that a particular law governs their relation,®! we submit that
the existence of an implied choice of law should not be too readily made.®2 This will
become apparent from the following discussion of the various factors that have been
relied upon in this respect.

One factor is the juridical seat of territorialized tribunals. In accordance with the
maxim qui eligit judicem eligit jus,®3 it has been argued and held that a choice of seat
implies a choice of the application of that state’s law as the substantive applicable law.%4
Nowadays, this approach is rarely adhered to, as there may be other reasons why the
parties select a particular forum; and therefore, it should not automatically follow that
they intend that the substantive law of the tribunal’s juridical seat will govern their
relationship. As stated by an SCC tribunal in 2001:

[I]t is highly debatable whether a preferred choice of the situs of the arbitration is sufficient to
indicate a choice of governing law. There has for several years been a distinct tendency in
international arbitration to disregard this element, chiefly on the ground that the choice of the
place of arbitration may be influenced by a number of practical considerations that have no
bearing on the issue of applicable law.5

The need to differ between the law of the forum and the substantive applicable law is
also recognized by the (Mexico) Inter-American Convention on the Law Applicable to
International Contracts: ‘Selection of a certain forum by the parties does not necessarily
entail selection of the applicable law.?6

A second possibility that has been advocated is to infer an agreement for the
application of international law from the very fact that the parties have agreed to
arbitrate their dispute. Jaenicke, for instance, states that ‘the reference of a dispute to an
international tribunal carries with it the expectation of both parties that the tribunal
will recognize the applicable principles and rules of international law unless the parties
have expressly excluded the recourse to international law’.%7 This approach was

91 See Begic, fn. 77, at 57-80; ].D.M. Lew et al., Comparative International Commercial Arbitration
(The Hague, Kluwer Law International, 2003), 415, at para. 17-13. Cf. Serbian Loans case, fn. 34,
at 41.

92 See L.F.I Shihata and A.R. Parra, ‘Applicable Substantive Law in Disputes Between States and
Private Foreign Parties: The Case of Arbitration under the ICSID Convention’ (1994) 9(2) ICSID
Rev-FIL] 183, 190 (the authors suggest that the test for finding an implicit agreement may be
embodied in the European Convention on the Law Applicable to Contractual Obligations, i.e., that
an implied choice of law must be demonstrated with reasonable certainty by the circumstances of the
case); Compania del Desarrollo de Santa Elena, S.A. v Republic of Costa Rica, ICSID Case No. ARB/96/
1, Award, 17 February 2000 (L.Y. Fortier, E. Lauterpacht, P. Weil, arbs), paras 63-64 (the tribunal
was unable to conclude that the parties ever reached a ‘clear and unequivocal agreement’ as to the
applicable law); Banifatemi, fn. 45, at 198. See also Case Concerning Sovereignty Over Pedra Branca/
Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), IC], Judgment, 23 May 2008,
Dissenting Opinion by Judge ad hoc J. Dugard, at paras 38-39.

93 Choosing a forum means choosing a law.

94 See Blackaby etal., fn. 35, at 231; Poudret and Besson, Droit comparé, fn. 33, at 677.

95 SCC Case 117/1999, fn. 38. See also ICC Case No. 1422, Award, 1966 (‘It is appropriate to
climinate forthwith the law of the forum, whose connection with the case is purely fortuitous’).

96 Inter-American (Mexico) Convention on the Law Applicable to International Contracts (1994),
art. 7. Cf. De Ly, fn. 19, at 61, at fn. 49.

97 G. Jaenicke, “The Prospects for International Arbitration: Disputes Between States and Private
Enterprises: Comments on a Paper by Professor L.J. Bouchez’ in International Arbitration: Past and
Prospects: A Symposium to Commemorate the Centenary of the Birth of Professor | H-W. Verzijl
(1888-1987) (A.H.A. Soons, ed., Dordrecht, Martinus Nijhoff, 1990), 155, 158. Cf.
O. Spiermann, ‘Applicable Law’ in Oxford Handbook of International Investment Law (P. Muchlinski
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followed by the tribunal in TOPCO/Calasiatic (1977): ‘[One] process for the inter-
nationalization of a contract consists in inserting a clause providing that possible
differences which may arise in respect of the interpretation and the performance of
the contract shall be submitted to arbitration.”® We also note the award in Sapphire
Int’] Petroleum Ltd v National Iranian Oil Co. (1963).9° Faced with an absence of a clear
choice-of-law clause, the tribunal stated:

(IIf no positive implication can be made from the arbitral clause, it is possible to find there a
negative intention, namely to reject the application of Iranian law. If in fact the parties had
intended to submit their agreement to Iranian law and if the only significance of the arbitral
clause was to deprive the Iranian authorities of jurisdiction in case of any dispute, the authors of
the agreement, whom one must suppose were competent lawyers, would almost certainly not
have failed to negative, by an express clause, any significance which such an arbitral clause
normally carries as a connecting factor according to general doctrine.100

On this basis, the tribunal went on to apply international law.101 Also this method of
finding the applicable law, which reminds us of that employed in Ministry of Defence
and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse Electric Corp.
(1996),192 must be met with scepticism. Standing alone, an arbitration agreement
ought to be seen to afford the parties a neutral forum in which to bring their dispute,
not an agreement by extension to the application of international law on the merits.103

A third suggested method is to deduce a choice of law from a reference to a particular
law in the parties’ contract. In the case of Southern Pacific Properties (Middle East)
Limited (SPP) v Arab Republic of Egypt (1992), the ICSID Tribunal’s jurisdiction was
established on the basis of an offer to arbitrate investment disputes as set out in Egypt’s
foreign investment law.104 According to the host state, the parties had made an implicit
choice for the application of Egyptian law:

The Respondent contends that the Parties have implicitly agreed, in accordance with the first
sentence of Article 42(1) [ICSID Convention], to apply Egyptian law. It points out that the
Parties’ agreement with respect to the choice of law need not be express, and argues that in this
case the choice of Egyptian law results from the preamble of the Heads of Agreement, which
refers to Egyptian Laws No. 1 and No. 2 of 1973 and Law No. 43 of 1974. Pointing out that Law
No. 43 provides that ‘[m]atters not covered by this Law are subject to the applicable laws and
regulations’, the Respondent argues that, according to this provision, ‘aucun autre droit que le

etal.,, eds, Oxford, Oxford University Press, 2008), 89, 93 (‘At an early point, the choice of
international arbitration was seen by many as a reason in itself for internationalizing applicable law
[...] [references omitted]).

98 TOPCO/CALASIATIC, fn. 53, Award on the Merits, 19 January 1977, at para. 44.

99 Sapphire v National Iranian, fn. 14, Award.

100 Sapphire v National Iranian, at 172.

101 Sapphire v National Iranian, at 173 (the arbitrator found evidence that the parties did not intend
to apply the strict rules of a particular system but, rather, ‘to rely upon the rules of law, based upon
reason, which are common to civilized nations. These rules are enshrined in Article 38 of the Statute of
the International Court of Justice as a source of law, and numerous decisions of international tribunals
have made use of them and clarified them’). See also Chapter 6, Section 2.1.1 (on express of implied
‘internationalization’ of investment contracts).

102 See fn. 89.

103 See R.D. Bishop etal., Foreign Investment Disputes (The Hague, Kluwer Law International,
2005), 685; D. Di Pietro, ‘Applicable Law under Article 42 of the ICSID Convention: The Case of
Amco v Indonesia’ in International Investment Law and Arbitration: Leading Cases from the ICSID,
NAFTA, Bilateral Treaties and Customary International Law (T. Weiler, ed., London, Cameron May,
2005), 223, 231; Poudret and Besson, Comparative Law, fn. 20, at 577.

104 Southern Pacific Properties (Middle East) Limited (SPP) v Arab Republic of Egypt, ICSID Case No.
ARB/84/3, Decision on Jurisdiction, 14 April 1988 (E. Jimenez de Arechaga, M.A.E. El Mahdi,
R.F. Pietrowski, arbs).
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droit égyptien n’a été choisi par les parties’ [no other law than Egyptian law has been selected by
the parties.] [...].105

The tribunal found no need to decide whether there had been an implied choice of
Egyptian law. In its view, the parties’ disagreement on this point had ‘very little, if any,
practical significance’, since national and international law should be applied to the merits
regardless of an implicit choice for Egyptian law.106 While the precise reasoning of the
tribunal has rightly been questioned,197 its decision not to rely solely on national law may
be justified on the basis that a general reference in the contract to Egyptian law is too weak
an indication that the parties had agreed to its application in the event of a dispute.108

For the same reason, words of caution have been articulated with respect to the
apparent finding of an implicit choice of law in Liberian Eastern Timber Corporation
(LETCO) v Republic of Liberia (1986).1%° In that case, the opening paragraph of the
investment contract stated that it was made under the General Business Law of
Liberia.!1® According to the ICSID Tribunal, such language seemed ‘to indicate an
express choice by the parties of the Law of Liberia as the law governing the Concession
Agreement’.!!! In any event, and as in SPP v Egypt, the tribunal examined the merits of
the dispute also pursuant to international law.112

The need for a more careful approach in finding an implicit choice of law is
confirmed by the award in Awtopista Concesionada de Venezuela, C.A. (‘Aucoven) v
Bolivarian Republic of Venezuela (2003), in which the Preamble of the Concession
Agreement stated that it was to be governed by certain specified Venezuelan decrees
‘and the provisions of any other laws, regulations, or other documents as may be

105 Southern Pacific Properties, Award, 20 May 1992, at para. 75. See also at para. 34.

106 SPP v Egypt, fn. 104, ICSID Award, at para. 78. See also Chapter 5, Section 3.2.1 (on the
complementary role of international law). Cf. ICSID Convention (1965), art. 42(1), second sentence.
See further Section 3.2.2.1 (on the ICSID Convention).

107 See SPP v Egypt, Dissenting Opinion of El Mahdi, at section ITI(3)(i) (‘(I]t is mandatory to
decide upon the issue of whether or not the parties to the present dispute agreed upon the choice of the
Applicable Law [...]. [TThe plain language of article (42/1) first sentence [ICSID Convention], does
not give room but to the exclusive application of the law that the parties have chosen as the applicable
law to govern their relationship’); G.R. Delaume, ‘L’affaire du Plateau des Pyramides et le
CIRDI. Considérations sur le droit applicable’ (1994) 1 Revue de I'Arbitrage 39, 48.

108 See Schreuer etal., fn. 10, at 5701 (‘Reference in a direct agreement between the parties to an
item in the host State’s legislation is [ ... ] not a reliable indication of an intention to choose the host
State’s entire legal system’). But see SPP v Egypt, fn. 104, ICSID Award, Dissenting Opinion of El
Mahdi, at section III(3)(iv) (‘To assert, therefore that law No 43 is by itself a declared intention of
Egypt as to the law applicable to the investment in the frame work of the said law, seems to be an
evident, logical conclusion’).

109 [iberian Eastern Timber Corporation (LETCO) v Republic of Liberia, ICSID Case No. ARB/83/
2, Award, 31 March 1986 (B.M. Cremades, J.G. Pereira, D.A. Redfern, arbs). Cf. Schreuer etal., fn.
10, at 570-1; G.R. Delaume, ‘“The Pyramids Stand: The Pharaohs Can Rest in Peace’ (1993) 8 ICSID
Rev.-FIL] 231; Begic, fn. 77, at 65.

110 LETCO v Liberia, fn. 109, Award, at section II(2) (‘The Concession Agreement of 12 May
1970 made between the Government of Liberia and LETCO states in its opening paragraph that the
Concession Agreement is made “under the General Business Law, Title 15 of the Liberian Code of
Laws of 1956™).

11 JETCO v Liberia, at 358. See also at 358 (while the claimant, at one stage, stated that there was
no express choice of law, it later said that Liberian law was ‘probably applicable’). See also at 371 (in its
decision on damages, the tribunal stated: “The Tribunal, once again, returns to the law of the Republic
of Liberia as the law applicable in this case and therefore determinative of the nature of damages to be
awarded’). Cf. Aucoven, fn. 66, Award, at para. 97; Waste Management, Inc. v United Mexican States,
ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004 (J. Crawford, B.R. Civiletti, E.M. Gémez,
arbs), para. 73.

12 JETCO v Liberia, at 358-9. See also Chapter 7, Section 2.1 (on the concurrent application of
national and international law and reference to consistency).
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applicable’.113 On this basis, Venezuela submitted that the parties had agreed to the
application of Venezuelan law.114 The ICSID Tribunal disagreed, pointing out that the
parties could easily have adopted language showing their common intent for a general
choice of Venezuelan law.115 Thus, failing any indication on the record, the tribunal
held that—apart from the specific Venezuelan decrees—there was no party agreement
on the applicable law.11¢

Fourthly, it has been claimed that the fact that a tribunal’s jurisdiction is derived
from an investment treaty indicates a choice for international law.117 This position was
rightly rejected by the ICSID Tribunal in LG&E Energy Corp. etal. v Argentine
Republic (2000):

It is to be noted that the Argentine Republic is a signatory party to the Bilateral Investment
Treaty, which may be regarded as a tacit submission to its provisions in the event of a dispute
related to foreign investments. In turn, LG&E grounds its claim on the provisions of the treaty,
thus presumably choosing the treaty and the general international law as the applicable law for
this dispute. Nevertheless, these elements do not suffice to say that there is an implicit agreement
by the parties as to the applicable law, a decision requiring more decisive actions. Consequently,
the dispute shall be settled in accordance with the second part of Article 42(1) [of the ICSID
Convention, which applies in case there is no party agreement on the applicable law].118

In LG&E, the possibility of applying international law did not depend on a finding by
the tribunal of an implicit choice of law; international law was namely applicable by
virtue of the second sentence of article 42(1) of the ICSID Convention, which applies
in case the parties have not reached an agreement on the applicable law.11® However, as
we will see, contrary to the ICSID Convention, certain national arbitration laws and
arbitration rules direct tribunals to apply national law—to the exclusion of inter-
national law—in the absence of an agreement by the parties.2® This is arguably the
case for the Arbitration Rules of the Cairo Regional Centre for International Commer-
cial Arbitration, for instance.’2'Where the investor bases its claim on a provision of an

13 Aucoven, fn. 66, Award, at para. 94. See also at para. 94 (‘Clause 5 provided that the Agreement
shall be governed by Decree Law 138; Executive Decree Nr. 502; by the Clauses and Annexes of the
Concession Agreement; by the terms set forth in the Bid submitted by Aucoven; and by the conditions
set forth in the Bid Documents’).

114 Aucoven, at para. 95.

15 Aucoven, at paras 98, 100.

116 Aucoven, at para. 100. Accordingly, the default provision on applicable law would apply. See
ICSID Convention (1965), art. 42(1), second sentence. See further Section 3.2.2.1 (on the ICSID
Convention).

17 See, e.g., M.C.I. Power Group L.C. and New Turbine, Inc. v Ecuador, ICSID Case No. ARB/03/
6, Award, 31 July 2007 (R.E. Vinuesa, B.J. Greenberg, J. Irarrdzabal, arbs), para. 214 (‘The Claimants
contend that the only law applicable in the present case is international law. They argue that the BIT
includes an implicit agreement on the applicability of international law, and that the first part of Article
42(1) of the ICSID Convention must therefore be respected [...]).

18 [ G&E Energy Corp. etal. v Argentina, ICSID Case No. ARB/02/1, Decision on Liability, 3
October 2006 (T.B. de Maekelt, F. Rezek, A.J. van den Berg, arbs), para. 85. See also M.C.I. Power
Group v Ecuador, fn. 117, Award, at para. 217.

119 JCSID Convention (1965), art. 42 (In the absence of party agreement on the applicable law,
ICSID tribunals shall apply ‘the law of the Contracting State party to the dispute (including its rules on
the conflict of laws) and such rules of international law as may be applicable’).

120 See Section 3.2.2 (on the (non-) applicability of national and international law) (the wording
‘conflict of laws rules’ is generally interpreted to require the application of national law to the exclusion
of international law).

121 Cairo Regional Centre for International Commercial Arbitration (CRCICA) Arbitration Rules
(in force as from 1 March 2011) (hereinafter Cairo Arbitration Rules), art. 33(1); English Arbitration
Act (1996), section 46(3).
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investment treaty, it would—for a tribunal operating pursuant to these Rules—be both
legally impossible and contrary to the intentions of the states parties to the treaty for the
tribunal to apply national law to establish an international wrongful act on the part of
the host state. Indeed, an international claim requires the application of international
law.122 As Spiermann explains: ‘[E]ven in the absence of a specific treaty provision, it is
necessary to resolve treaty claims on the basis of international law. Claimants bringing
such treaty claims obviously rely on international law, and there is no way for a
competent arbitral tribunal but to apply international law.”123 On that basis, it is
submitted that a tribunal applying an arbitration law or arbitration rules with similar
choice-of-of-law rules, should find an implied choice for international law when
deciding on treaty claims.

Finally, a choice of law may be implied by the fact that the parties argue their case on
the basis of the same law.124 In Biloune and Marine Drive Complex Ltd (MDC) v Ghana
Investments Centre (GIC) and the Government of Ghana (1989-90), the foreign investor
alleged that the respondents had expropriated the assets in MDC.125 The contract
between the parties required the tribunal to ‘“construe” the contract “according to the
laws of Ghana”’.126 Still, the UNCITRAL Tribunal applied customary international

law to the merits, seemingly because of an implicit choice of law:

The provisions of Ghanaian law which have been brought to the Tribunal’s attention do not
relate to the construction of the Agreement. Neither Party pleaded the particulars of the legal
principles or provisions of the law of Ghana that should guide the Tribunal’s decision on the
main contractual issues and, in particular, it was not argued how any provision of the
Agreement should be construed in accordance with the law of Ghana. Specifically, neither
Party brought to the attention of the Tribunal any interpretation of the GIC Agreement, or of
the Parties’ rights and obligations under the Agreement, including the prohibition of expropri-
ation, peculiar to the law of Ghana. Moreover, there is no indication that Ghanaian law
diverges on the central issue of expropriation from customary principles of international law.
On the contrary, both Parties explicitly treated those principles as governing the issue of
expropriation. 127

An implicit agreement in favour of the application of international law was also found
by the ICSID Tribunal in Asian Agricultural Products Limited (AAPL) v Democratic
Socialist Republic of Sri Lanka (1990), the first time an ICSID tribunal’s jurisdiction
stemmed from an investment treaty.!28 The treaty did not contain an explicit provision
on the applicable law. ‘Consequently,” held the tribunal, ‘the Parties in dispute have
had no opportunity to exercise their right to choose in advance the applicable law

122 See Chapter 6, Section 2.2 (on the international nature of the claim).

123 Spiermann, fn. 97, at 103.

124 Cf. Case Concerning Maritime Delimitation and Territorial Questions Between Qatar and Bahrain
(Qatar v Babrain), Judgment, 16 March 2001, Dissenting Opinion, Berndrdez [2001] IC] Rep. 40,
264, at para. 7 (‘The proposition that the dispute taken as a whole is essentially to be decided in
accordance with general international law is, furthermore, confirmed by the manner in which the
Parties themselves have pleaded their respective cases’); The Abyei Arbitration (Government of Sudan v
The Sudan People’s Liberation Movement/Army), Award, 22 July 2009, at para. 432.

125 Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of
Ghana, Award on Jurisdiction and Liability, 27 October 1989, at section L.

126 Biloune, at section VI.

127 Biloune (emphasis added). See also Award on Damages and Costs, 30 June 1990, at section F.

128 Asian Agricultural Products Limited (AAPL) v Democratic Socialist Republic of Sri Lanka, ICSID
Case No. ARB/87/3, Award, 27 June 1990 (A.S. El-Kosheri, B. Goldman, S.K.B. Asante, arbs), 4
ICSID Rep. 246 (1997). See also Chapter 6, Section 2.1.2 (on express or implied agreement on the
application of international law in investment treaties).
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determining the rules governing the various aspects of their eventual disputes.’'2? In
such a case, the tribunal continued, ‘the choice-of-law process would normally materi-
alize after the emergence of the dispute, by observing and construing the conduct of the
Parties throughout the arbitration proceedings.’13° Based on the parties” written and
oral pleadings, the tribunal concluded that the parties had acted in a manner that
demonstrated their mutual agreement to consider the BIT as being the primary source
of the applicable legal rules.13!

The reliance by the tribunal on the parties’ reference to international law was
criticized in the Dissenting Opinion of Arbitrator Asante on the basis that the respond-
ent had no choice but to respond to the treaty arguments presented by the claimant,
and that such a response did not necessarily imply that the parties had agreed on the
application of the treaty as the primary source of law. To his mind, ‘it was to be
expected that the Respondent would address those particular points and vice versa; for,
the party which ignores this course of action may ultimately find that it has lost the
opportunity to present its views on individual issues to the Tribunal.’132 Further, stated
Asante:

(Ilt seems somewhat unrealistic to say that there was mutual agreement by subsequent conduct
when, as a matter of record, both parties have adopted divergent positions on this point. [...]
[TThe Respondent, though willing to apply International Law and, in particular, the provisions of
the Treaty, maintained that this could be done only because the relevant rules of International
Law had become part of the law of Sri Lanka.133

Although the legislative history of the ICSID Convention and awards support the
possibility of an implied choice of law,34 the criticism by Asante is persuasive.!3> For
that reason, it would have been preferable if the tribunal had found that the parties had
not agreed on the applicable law, for so to have had recourse to the second sentence of
the article 42(1) of the ICSID Convention, stipulating the applicability of both Sri

Lankan and international law.

129 Asian Agricultural Products, at 256, para. 19.

130 Asian Agricultural Products, at 256, para. 20.

130 Asian Agricultural Products, at 246, 250, 256. See also at para. 38 (‘From the above-stated
summary of the arguments advanced by each of the two Parties to sustain his position, it becomes clear
that the only point on which they agree is the applicability of the Sri Lanka/U.K. Bilateral Investment
Treaty as the primary source of law’).

132 Asian Agricultural Products, Dissenting Opinion by Asante, 4 ICSID Rep. 246, at 299.

133 Asian Agricultural Products. Cf. V.C. Igbokwe, ‘Determination, Interpretation and Application
of Substantive Law in Foreign Investment Treaty Arbitrations’ (2006) 23(4) J. Int'l Arb. 267, 282. See
also Chapter 5, Section 3.1.1 (on the possibility of applying international law indirectly when
international law is part of the ‘law of the land’).

134 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 418 (Comment by the French
representative); also at 570 (an ICSID tribunal may also be bound by ‘an implicit agreement which
could be deduced from the facts and circumstances of the relationship between the parties’); Santa
Elena v Republic of Costa Rica, fn. 92, Award, at paras 63—64 (‘Article 42(1) of the Convention does not
require that the parties’ agreement as to the applicable law be in writing or even that it be stated
expressly’).

135 Cf. E. Gaillard, ‘Observations on the AAPL Award’ (1992) 119 Journal du droit international
217, 227-9, reproduced in E. Gaillard, La jurisprudence du CIRDI (Paris, Pedone, 2004), 336-8;
M.N. Kinnear, Treaties as Agreements to Arbitrate: International Law as the Governing Law’ in
International Arbitration 2006: Back to Basics? (ICCA Congress Series, 2006 Montreal Volume 13,
AlJ. van den Berg, ed., Alphen aan den Rijn, Kluwer Law International 2007), 401, 413; Schreuer
etal., fn. 10, at 574 (Schreuer notes, however, that ‘[i]n the absence of a published detailed record of
the proceedings, it is impossible to form a definitive opinion as to whether the parties’ behaviour did, in
fact, demonstrate an agreement on international law as the applicable law’).
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3.1.3. Interim conclusions

The right of the investor and the host state to agree on the law applicable to the dispute
reflects the private dimension of choice-of-law rules in that it takes into account their
particular interests and ensures legal certainty. This rule of party autonomy applies to
both territorialized and internationalized tribunals.

An agreement by the parties on the applicable law may refer to either national law or
international law; and if the governing national arbitration law or arbitration rules refer
to ‘rules of law’, also to both national and international law in combination.

Provisions on the applicable law may be found in the investment contract, in the
investment law of the host state, in an investment treaty to which the host state and the
investor’s home state are parties, or in a subsequent agreement between the parties.
A tribunal may also find an implicit agreement on the applicable law, but such resort to
the ‘subjective’ method must be limited to cases in which such an agreement can be
ascertained with reasonable certainty.

3.2. Absence of party agreement on the applicable law

Frequently, the parties to an investment dispute cannot be deemed to have agreed on
the application of a particular law.13¢ In those cases, arbitral tribunals are guided by
choice-of-law rules set out in national arbitration laws, arbitration rules, the Iran—
United States Claims Settlement Declaration, or the ICSID Convention. The pertinent
issue to be discussed in this section is whether arbitrators are competent to apply
national and/or international law to the dispute at hand in the absence of an agreement
by the parties. As will be demonstrated, the relevant instruments vary in this respect.
While one may on this basis discern a schism between territorialized and international-
ized tribunals, it is becoming increasingly difficult to differentiate between the two
categories of tribunals in light of the trend in favour of the applicability of both national
and international law. We will also discuss the centre-of-gravity test, which supports the
private dimension of choice-of-law rules.

3.2.1. The indirect and direct method of ascertaining the applicable law

Provisions on how to ascertain the applicable law in the absence of party agreement vary
according to whether the tribunal should determine the applicable law indirectly by
applying certain choice-of-law rules (voie indirecte); or directly without necessarily

136 See Kinnear, fn. 135, at 407 (‘Numerous treaties fail to state a governing law. Treaties in this
category are often older treaties; those concluded more recently tend to state the governing law
expressly’ [references omitted]); Banifatemi, fn. 45, at 197; A.F.M. Maniruzzaman, ‘Conflict of
Laws Issues in International Arbitration: Practice and Trends’ (1993) 9(4) Arb. Int’l371 (‘The parties
to an international contract sometimes fail to reach an agreement as to the substantive law applicable to
any dispute that may arise during the course of their contractual relationship. This phenomenon is
noticed more often than not in the context of state contracts, especially natural resource investment
agreements between a state and a foreign private party’ [references omitted]). See also Blessing, fn. 18,
at 214 (discussing possible reasons for not specifying the applicable law); Judgment of the Judicial
Collegium for Civil Cases of the Supreme Court of Kazakhstan Rendered in 2004, Resolution No.
3A-121/2-04, 1 Stockholm Int’[ Arb. Rev. (2005) (absence of reference to the applicable law, or to the
rules of appointment of arbitrators is no flaw in the parties’ intention to choose to arbitrate disputes
arising out of the contract).
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applying any such rules (voie directe).'37 The indirect, and more traditional, method is
illustrated by the UNCITRAL Model Law, which provides that ‘[f]ailing any designa-
tion by the parties, the arbitral tribunal shall apply the law determined by the conflict of
laws rules which it considers applicable’.138 This language mirrors that of, for instance,
the English Arbitration Act,!3° and the Arbitration Rules of the Cairo Regional Centre
for International Commercial Arbitration.140

The direct method is an innovative feature of arbitration that reflects the influence of
the delocalization theory on the arbitral process.’4! Frick explains that while the
arbitrator, for his or her internal thinking process, will certainly apply some notion of
private international law, under the voie directe, he or she will be under no obligation to
explain on what legal grounds the applicable law or rules of law have been deter-
mined.42 This method is illustrated by the Netherlands Arbitration Act, which directs
the tribunal to ‘make its award in accordance with the rules of law which it considers
appropriate’.143 In even more explicit terms, the Panama Arbitration Act states that
failing party agreement, ‘the arbitral tribunal shall decide according to the law freely
determined by the arbitrators, whether or not pursuant to a conflict rule, without
distorting the intent of the parties. [...]'144 The method is also indirectly reflected in
the Swedish Arbitration Act, as it does not contain any rules as to the national or
international norms that should apply to the merits.’45 The Svea Court of Appeal
explained: ‘In light of the desire to restrict the possibilities of appeal, in favor of the
finality of an arbitration award, there exist predominant reasons against the implemen-
tation of any rule as to the legal premises on which a dispute shall be determined.’14¢

The direct method is also provided for in several sets of arbitration rules, such as
those promulgated for the Stockholm Chamber of Commerce,'4” the Inter-
national Chamber of Commerce,48 the London Court of International Arbitration,4?

137 See generally F. Osman and S. Salama, ‘Les méthodes de détermination du droit applicable par
I’arbitre: vers un rattachement de la “voie directe” 4 la méthode conflictuelle’ (2003) 21(2) ASA Bulletin
272; Frick, fn. 19, at 54 et seq.

138 UNCITRAL Model Law (2006), art. 28(2).

139 English Arbitration Act (1996), section 46(3). See also European Convention on International
Commercial Arbitration, 21 April 1961, art. VII(1).

140 Cairo Arbitration Rules (2011), art. 33(1). See also Rules of Procedure of the Inter-American
Arbitration Commission, art. 33(1).

141 See Chapter 2, Section 3.3 (on the influence of the delocalization theory on state practice);
Y. Derains and E.A. Schwarz, A Guide to the ICC Rules of Arbitration (The Hague, Kluwer Law
International, 2005), 221 (the adoption in the 1998 ICC Arbitration Rules of the direct method ‘is
consistent with recent trends in international arbitration that are now widely accepted. It is also the
culmination of a gradual evolution in international thinking on this subject’ [references omitted]).

142 Frick, fn. 19, at 54 (references omitted).

143 Netherlands Arbitration Act (1986), art. 1054(2).

144 Papamanian Arbitration Law (1999), art. 43(3). See also Indian Arbitration Act (1996), art.
28(1)(b)(iii); French Arbitration Law (2011), art. 1511.

145 Swedish Arbitration Act (1999).

146 Czech Republic v CME Czech Republic B.V., Case No. T 8735-01, Svea Court of Appeal,
Sweden, 15 May 2003, at pp. 90-1. See also at 90 (the Court noted that according to the legislative
history of the Swedish Arbitration Act, ‘such a rule may be dispensed with’); C. Soéderlund, ‘A
Comparative Overview of Arbitration Laws: Swedish Arbitration Act 1999, English Arbitration Act
1996 and Russian Federal Law on International Commercial Arbitration’ (2004) 20(1) Arb. Intl 82.

147 SCC Arbitration Rules (2010) (the tribunal shall apply ‘the law or rules of law which it considers
to be most appropriate’). Cf. SCC Case 117/1999, fn. 38.

148 JCC Arbitration Rules (2012), art. 17(1) (the tribunal shall apply ‘the rules of law which it
determines to be appropriate’). See also Derains and Schwarz, fn. 141, at 240-1.

149 TCIA Rules (1998), art. 22.3 (the tribunal ‘shall apply the law(s) or rules of law which it
considers appropriate’).
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the Netherlands Arbitration Institute,!® and the Dubai International Arbitration
Centre.151

Although the direct method does not compel a tribunal to identify any choice-of-law
rule, it is submitted that the tribunal ought nevertheless to explain its reasons for
selecting and applying a particular law. As Heiskanen states: ‘the voie directe approach
remains a conflict-of-laws approach in the sense that it results in a choice of law and
accordingly the arbitrators must provide reasons for their (contextual) choice of law.’152
This would not only be in the interest of the parties, who will know the basis for the
decision reached; it would also make the award less vulnerable for annulment and non-
enforcement.!53 Indeed, rarely does a tribunal omit such references.!54

3.2.2. The (non-) applicability of national and international law

Where the parties have not reached an agreement on the applicable law, the relevant
instruments differ as to the governing law. In what follows, we will see that while
territorialized and internationalized tribunals alike may apply national law in the
absence of choice, the same is not necessarily the case for international law. This lacter
source remains applicable for internationalized tribunals, but not always for territorial-
ized tribunals.

National law plays an obvious role in investor—state arbitration,!55 and its applic-
ability in the absence of a party agreement is clearly allowed pursuant to both the
indirect and the direct method. When directed to discern the applicable law on the
basis of applicable ‘conflict of laws rules’ or without any reference to such rules,
arbitrators could seek guidance in the choice-of-law rules of the tribunal’s juridical
seat;!56 or they may have recourse to what has been referred to as general principles of
private international law.'57 Such principles may be distilled from international

150 Arbitration Rules of the Netherlands Arbitration Institute (2001), art. 46 (the tribunal ‘shall
make its award in accordance with the rules of law which it considers appropriate’).

151 Duybai International Arbitration Centre (DIAC) Arbitration Rules (2007), art. 33(1) (‘If and to
the extent that the Tribunal determines that the parties have made no such choice [as to the applicable
law], the Tribunal shall apply the law(s) or rules of law which it considers to be most appropriate’).

152 V. Heiskanen, ‘And/Or: The Problem of Qualification in International Arbitration’ (2010)
26(4) Arb. Intl 441, fn. 27 (referring to H.G. Nadn, ‘Choice-of-Law Problems in International
Commercial Arbitration’ (2001) 289 Recueil des Cours 377). See also Derains and Schwarz, fn. 141,
at 242; B. Wortmann, ‘Choice of Law by Arbitrators: The Applicable Conflict of Laws System’ (1998)
14(2) Arb. Int1 97, 101; Poudret and Besson, Comparative Law, fn. 20, at 588. Cf. Eureko B.V. v
Republic of Poland, Judgment of Court of First Instance of Brussels on setting aside of award, at section
IV, 23 November 2006 (“The motivation of an arbitral award (Art. 1701, 6, C.J.) must have the same
quality as the one that is required for judicial decisions; it must be complete, precise, clear and
adequate’).

153 See D. Goldberg, Observations, Stockholm Arbitration Report (2002).

154 See Osman & Salama, fn. 133, at 285; Frick, fn. 19, at 54.

155 See Chapter 1, Section 1 (on motivations for the study).

156 See Section 2 (on the linkage between lex arbitri and choice-of-law methodology).

157 See, e.g., G. Sacerdoti, ‘State Contracts and International Law: A Reappraisal’ (1986-87) VII
Italian Y.B. Int'l L. 26, 33. Cf. LIAMCO, fn. 53, Award, 20 LL.M. 1, 32 (1977) (‘(I]n a case involving
a foreign litigant, the tribunal to which it is submitted has to refer for guidance to the general principles
governing the conflict of laws in private international law’); Saudi Arabia v Arabian American Oil Co.
(Aramco), Award, 23 August 1958 (Sauser-Hall, Badawi/M. Hassan, Habachy, arbs), 27 LL.R. 117,
156-7 (1963). But see S.J. Toope, Mixed International Arbitration: Studies in Arbitration Between
States and Private Persons (Cambridge, Grotius, 1990), 51 (‘[Plurporting to choose the conflict laws
rules of international law is, in reality, nothing more than a veiled attempt to allow the arbitrators to
choose any substantive law they wish, for international law can provide no real guidance’ in this

regard); Mohebi, fn. 56, at 105.
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conventions, or instruments and rules that have attained general recognition by virtue
of a common acceptance or universal practice.!38 One of these principles has been
referred to as the ‘centre-of-gravity” test or ‘closest connection’ rule, which leads to the
application of the law of the state to which the dispute is most closely connected. As an
ICC tribunal observed in 1996: “The conflict rule which, beyond doubt, has received,
on an [sic] worldwide basis, the strongest support, is the so-called “closest connection
rule” which indeed is common to most (national) conflict of laws system.159
Depending on the nature of the claim, the centre-of-gravity test reflects general
principles such as lex loci contractus, lex loci solutionis, lex loci delicti, lex loci actus, lex
situs, and lex domicilii.'6® Some arbitration laws, such the Egyptian Arbitration Law,
explicitly provide for the application of this test: ‘If the two parties have not agreed on
the legal rules applicable to the substance of the dispute, the arbitral panel shall apply
the substantive rules of the law it considers most closely connected to the dispute.’16!

As for the determination of which national system of law should apply to the dispute
in the absence of party agreement, it will—in investment arbitration—generally be that
of the host state. In the words of Bouchez, in practice, ‘the conflict of laws rules will in
the event of disputes between states and foreign enterprises often (but not always) result
in applying the law of the state involved because of the closeness of connection of the
contract giving rise to the dispute with the state in question.’162 And, as the ICC
Tribunal stated in SPP (Middle East) Ltd v Arab Republic of Egypt (1983): ‘May we
observe, ad abundantiam, that failing contractual designation of the governing law
the same result (i.e. reference to the law of the host country) would also normally
be achieved by applying the ordinary principles on conflict of laws.’ 163 Accordingly,
the centre-of-gravity test is also indirectly reflected in article 42(1), second sentence, of
the ICSID Convention, which provides for the application of the law of the host state
and international law.164 The national law most closely connected to an investment
dispute is namely almost!65 always that of the host state. Parra notes:

158 See Lew, fn. 48, at 286-7.

159 Ministry of Defence and Support for Armed Forces of the Islamic Republic of Iran v Westinghouse
Electric Corp. (1996), fn. 89, at Section III: J.D.M. Lew, ‘Proof of Applicable Law in International
Commercial Arbitration’ in Festschrift fiir Otto Sandrock zum 70. Geburtstag (K.P. Berger etal., eds,
Heidelberg, Recht und Wirtschaft, 2000), 581, 591 (‘[P]ractice suggests that arbitral tribunals prefer
the “closest connections” test. Such practice is so widespread that it is now arguable that private
international law has developed to encompass this principle, or at least that it is in the process of being
so developed’); K. Hobér, ‘In Search for the Centre of Gravity: Applicable Law in International
Arbitrations in Sweden’ Yearbook of the Arbitration Institute of the Stockholm Chamber of Commerce
(Stockholm, Juris, 1994), 7.

160 The law of the place where the contract was formed; the law of the place of performance; the law
of the place where the tort took place; the law of the place where the legal act took place; the law of the
place where the object is situated; the law of the place of domicile, respectively. See J.G. Collier,
Conflict of Laws (Cambridge University Press, 2001), 7.

161 Egyptian Arbitration Law (2000), art. 39(2). See also Arbitration Law of Jordan, Law No. 31/
2001, 14 June 2001, art. 36(b); Switzerland’s Federal Code on Private International Law (1987), art.
187(1).

162 L.J. Bouchez, ‘The Prospects for International Arbitration: Disputes Between States and Private
Enterprises’ in International Arbitration: Past and Prospects: A Symposium to Commemorate the Centen-
ary of the Birth of Professor . H.W. Verzijl (1888—1987) (J.H. Verzijl and A.H.A. Soons, eds, Dordrecht,
Martinus Nijhoff, 1990), 109, 137 (references omitted).

163 SPP (Middle East) Ltd v Arab Rep. of Egypt, ICC Award No. 3493, Award, 16 February 1983
(G. Bernini, M. Littman, A. Elghatit, arbs), para. 49.

164 JCSID Convention (1965), art. 42(1), second sentence (‘In the absence of [party] agreement,
the Tribunal shall apply the law of the Contracting State party to the dispute (including its rules on the
conflict of laws) and such rules of international law as may be applicable’).

165 See ICSID Convention (1965) (providing for the possibility of renvoi to a more closely
connected legal system by including a reference to the choice-of-law rules of the host state).
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As regards the applicable domestic law, [article 42(1), second sentence, ICSID Convention] may
in practical terms differ little from its UNCITRAL counterparts. In the case of a typical foreign
investment—a natural resources concession contract, for instance—normal conflict of laws
analysis will usually point to the application of the substantive law of the host State of the
investment.166

Also the Iran—United States Claims Tribunal has applied the centre-of-gravity test in
determining the national law applicable to the merits.167

Turning then to international law, its application in the absence of an agreement by
the disputing parties depends on the precise wording of the instrument at hand, be it a
national arbitration law, a set of arbitration rules, or a treaty. It is in this context that the
difference between the direct and indirect methods may take on significance. Where
the arbitration law and arbitration rules reflect the direct method, the application of
international law is necessarily allowed by virtue of the full freedom that is granted the
tribunal with respect to the applicable law in the absence of party agreement. The
question arises whether this is also the case for the indirect method, with its reference to
‘conflict of laws rules’. On the one hand, as was noted in the introductory chapter, this
term traditionally refers to which national system of law applies to the merits.168 The
inference that the indirect method would thereby only allow for the application of
national law to the exclusion of international law finds implicit support in the reference
in the ICSID Additional Facility Rules to the combined application of ‘(a) the law
determined by the conflict of laws rules [ . ..] and (b) such rules of international law as
the Tribunal considers applicable’.16? Also, when the parties to the Iran—United States
Claims Settlement Declaration decided to use the 1976 UNCITRAL Arbitration Rules
as their framework, they found it necessary to change the language so as to refer
specifically to international law in addition to choice-of-law rules.17° It may be reasoned
that the purported need separately to list international law means that the term ‘conflict
of laws rules’ only refers to national law.

On the other hand, it could be argued that the term ‘conflict of laws rules’, including
the centre-of-gravity test, could also be extended to allow for the application of
international law. Thus, not only when a tribunal is directed to apply the ‘rules of
law which it considers appropriate’”! or the ‘law with which the action is most closely

166 Parra, fn. 66, at 5. See also G. Elombi, ICSID Awards and the Denial of Host State Laws’
(1994) 11 J. Int1 Arb. 61, 67. Cf. Amco Asia Corporation and others v Republic of Indonesia, ICSID Case
No. ARB/81/1, Award, 20 November 1984 (B. Goldman, I. Foighel, E.W. Rubin, arbs), para. 148 (it
was not necessary to enter into a discussion on the rules of conflict, inasmuch as the parties made
constant references to the law of the state party in the dispute, and moreover in ‘the dispute before the
Tribunal relating to an investment in Indonesia, there is no doubt that the substantive municipal rules
of law to be applied by the Tribunal are to draw from Indonesia Law’).

167 See, e.g., Economy Forms Corporation v Government of the Islamic Republic of Iran et al., Award No.
55-165-1, 3 I. U.S. C.T.R. 42, at section III(1) (‘(TThe Tribunal holds that United States law governs
the contract, since the centre of gravity of these business dealings was in the United States, that being the
test under general principles of conflicts of law’); Harnischfeger Corp. v Ministry of Roads & Transportation,
Partial Award, 13 July 1984, 7 Iran—-U.S. C.T.R. 90, 99. Cf. Lagergren, fn. 8, at 31, at fn. 12.

168 See Chapter 1, Section 2 (on the scope of and terminology used in the study). Cf. US Restatement
(Second), Conflict of Laws §188 (1971) (directing the court to apply the law of ‘the state’ whose contacts
and policies are relevant to the particular issue, i.e. the State of the ‘most significant relationship’).

169 JCSID Additional Facility Rules (2006), art. 54(1) (emphasis added).

170 See Iran-US Claims Settlement Declaration (1981), art. V; United States Claims Tribunal,
Tribunal Rules of Procedure (1983), art. 33; H.M. Holtzmann, ‘Drafting the Rules of the Tribunal’ in
The Iran—United States Claims Tribunal and the Process of International Claims Resolution (D.D. Caron
and J.R. Crook, eds, Ardsley, NY, Transnational Publishers, 2000), 75, 82.

171 Netherlands Arbitration Act (1986), art. 1054(2). Cf. Indian Arbitration Act (1996), art. 28(1)
(b)(ii).
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connected’,'72 but also when applying ‘conflict of laws rules’, it could decide that the
particular claim ‘centres’—as one may say—in the international legal order and that
therefore international law should apply. In Mann’s vision:

[TThe conflict of laws has in mind the localisation legal relationships and [...] therefore, the
conflict rule normally refers to a locally defined legal system. But this is no more than a form of
words from which no dogma should be derived. When Savigny uses the well-known metaphor of
the ‘seat of the legal relation’, he certainly contemplates territorially defined systems of law. But
an all too literal interpretation would not be in harmony with his genius. Von Bar’s phrase of the
‘nature of the thing’, Gierke’s formulate of the centre of gravity, and especially Westlake’s figure
of the law with which a contract has the most real connection no longer maintain the idea of
localisation and prove that the reference to a legal system which is not territorially defined is fully
reconcilable with the traditional doctrine of the conflict of laws. In any event, it must be
emphasised, considerations of a conceptualist character cannot be decisive.!73

In this context, reference should also be made to the observation by the English Court
in Raiffeisen Zentralbank Osterreich AG v Give Star General Trading LLC (2001) that
the various legal categories recognized by the law are ‘man-made, not natural. They
have no inherent value, beyond their purpose in assisting to select the most appropriate
law. [...] [TThe conflict of laws does not depend (like a game or even an election) upon
the application of rigid rules, but upon a search for appropriate principles to meet
particular situations.’74 In accordance with these statements, an extension of the term
‘conflict of law rules’ so that the centre-of-gravity test allows for the application of
international law would be especially fitting in investment arbitration in light of the
relevance of international law to the investor—state relationship.17>

Nevertheless, the Explanatory Note to the UNCITRAL Model Law explicitly
endorses the conclusion that the reference to conflict of laws rules excludes the
application of international law: Whereas the parties are free to decide on the applica-
tion of international law, ‘[tJhe power of the arbitral tribunal, on the other hand,
follows more traditional lines. When the parties have not designated the applicable law,
the arbitral tribunal shall apply the law, i.e. the national law, determined by the conflict
of laws rules which it considers applicable.’76 This restriction against the application of
international law should be seen in light of the fact that arbitration laws and rules were

172 Switzerland’s Federal Code on Private International Law (1987), art. 187(1). Cf. Blessing, fn.
18, at 199 (‘[TThe Swiss Arbitration Act, by adopting the closest connection rule, does not go quite so
far as to allow the so-called voie directe in the sense of Article 1496 (1) of the French Nouveau Code de
procédure civile; but this can be stated without regret, because the closest connection test leaves a
sufficiently broad freedom to the arbitral tribunal. [...] The term “rules of law” makes it clear that the
arbitral tribunal is not bound to determine the applicability of one specific national law, but has the
freedom to base its award on “rules of law” (including a-national or transnational rules of law, general
principles of law, principles of public international law, lex mercatoria, commercial practices, provisions
from international Conventions or, more recently, the 1994 UNIDROIT Principles)’ [emphasis in
originall).

173 Mann, fn. 1, at 46). See also B. Goldman, ‘1 Arbitrage (Droit international privé)” in Réperroire
de droit international (P. Francescakis, ed., Paris, Jurisprudence générale Dalloz, 1968-1969), 131-2;
Lalive, fn. 13 (Goldman and Lalive suggest that the European Convention on International Commer-
cial Arbitration opens up the possibility of applying non-national legal standards).

174 Raiffeisen Zentralbank Osterreich AG v Give Star General Trading LLC [2001] EWCA Civ 68,
825, 840-1. Cf. Clarkson & Hill, fn. 46, at 532-3.

175 See Chapter 1, Section 1 (on the motivations for the study).

176 UNCITRAL Secretariat, fn. 61, at para. 35 (emphasis added). See also Hill, fn. 30, at 301-3;
Bouchez, fn. 162, at 136-7. Cf. UNCITRAL, Report of the Working Group on Arbitration and
Conciliation on the work of its forty-seventh session, Vienna, 10-14 September 2007, 25 September
2007, A/CN.9/641, para. 110 (The reference to conflict-of-laws rules ‘could only result in the
application of national law [...]).
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designed not solely for investor—state arbitration, but also—or primarily—for the
private-private relationship to which international law plays less of a role.177

The more narrow interpretation of the term ‘conflict of laws rules” gives support to
the schism between the national and the international legal order. Indeed, such schism
is expressly reflected in certain national arbitration laws that explicitly limit the
applicability of international law in cases of no party agreement. The German Arbitra-
tion Act, for example, provides that in the absence of an agreement by the parties, the
tribunal shall apply ‘the law of the State with which the subject-matter of the proceed-
ings is most closely connected’.178 It can be reasoned that the same result would prevail
pursuant to the Arbitration and Conciliation Act of Nigeria (1990): “Where the laws of
the country to be applied is not determined by the parties, the arbitral tribunal shall
apply the law determined by the conflict of the law rules which it considers
applicable.’17?

While the majority of laws and several sets of arbitration rules considered by Poudret
and Besson in their treatise on international arbitration ‘only authorize arbitrators to
choose a law and not rules of law of a different nature’,18° we do observe a trend in the
direction of allowing tribunals to apply also international law in the absence of a party
agreement to this effect.!8! Here we are reminded of the current 2010 UNCITRAL
Rules which reflect the proposed change to the 1976 Arbitration Rules by the
UNCITRAL Working Group on Arbitration and Conciliation in favour of more
freedom for the arbitrators:

A proposal was made [...] to provide the arbitral tribunal with a broader discretion in the
determination of the applicable law by adopting wording along the lines of article 17 of the ICC
Rules as follows: ‘In the absence of any such agreement, the Arbitration Tribunal shall apply the
rules of law which it determines to be appropriate.’182

It is further noted that the exclusion in certain national arbitration laws of the
applicability of international law in the absence of party agreement is mitigated by
the fact that these laws generally allow the parties to agree on the application of
arbitration rules that use the direct method and thereby allow for the default applica-
tion of international law.183

177 See Chapter 1, Section 2 (on the scope of and terminology used in the study); C. Reiner and
C. Schreuer, ‘Human Rights and International Investment Arbitration’ in Human Rights in International
Investment Law and Arbitration (P.-M. Dupuy etal., eds, Oxford University Press, 2009), 82, 85.

178 German Arbitration Act (1998), section 1051(2) (providing for the application of ‘the law of the
State with which the subject-matter of the proceedings is most closely connected’). Cf. ‘Arbitration in
Germany: The Model Law in Practice’ in K.-H. Bockstiegel et al., Germany as a Place for International and
Domestic Arbitrations: General Overview (Alphen aan den Rijn, Kluwer Law International, 2007), 47-8.

179 Arbitration and Conciliation Act of Nigeria (1990), section 47(3) (emphasis added). See also
Turkish International Arbitration Law (2001), art. 12(c)(2); Arbitration Rules of the German Insti-
tution of Arbitration 1998 (Deutsche Institution fiir Schiedsgerichtsbarkeit (DIS)), section 23.2. Cf.
Inter-American (Mexico) Convention on the Law Applicable to International Contracts (1994), art. 9.

180 Poudret and Besson, Comparative Law, fn. 20, at 581.

181 Cf. Jacquet, fn. 33, at 19; Derains and Schwarz, fn. 141, at 240.

182 UNCITRAL, Report of the Working Group on Arbitration and Conciliation on the work of its
forty-seventh session, Vienna, 10-14 September 2007, 25 September 2007, A/CN.9/641, para. 111.
See also at para. 112. Cf. Report of the Working Group on Arbitration and Conciliation on the work of
its forty-fifth session, Vienna, 11-15 September 2006, para. 123; United Nations Commission on
International Trade Law, Working Group II (Arbitration), Forty-sixth Session, New York, 5-9
February (2007), Note by the Secretariat (6 December 2006), A/CN.9/WG.II/WP.145/Add.1,
para. 38.

183 See Chapter 2, Section 3.3 (on the influence of the delocalization theory on state practice);
Section 2 (on the linkage between lex arbitri and choice-of-law methodology).
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From a larger perspective, and to conclude on this point, we saw that the principle of
party autonomy reflects the notion of legal certainty, and thus the private dimension of
choice-of-law rules. The same may be said to apply to the centre-of-gravity test, as its
connecting factors would most likely lead to the application of the law of the host state,
with which both parties can be presumed to be familiar.184 As noted by Nygh, ‘[i]n
many cases the closest connection will be clearly centred in one particular country and
the application of its laws will most readily meet the expectations of the parties.’185
Moreover, it also benefits the state that is likely to have the greater interest in the
outcome of the dispute.'8¢ The same conclusion is warranted when the centre-of-
gravity test—and in Mann’s and our view ‘conflict of laws’ rules—would lead to the
application of international law. In that case, the foreign investor would generally have
relied on the rights it enjoys under international law vis-a-vis the host state; and the latter
should certainly be familiar with the corresponding obligations that it owes the
investor, its home state, and/or the international community as a whole.

3.2.2.1. The ICSID Convention

The ICSID Convention provides a procedural framework for the settlement of invest-
ment disputes; it does not contain any substantive rules on foreign investment law.
During the negotiations, some state representatives suggested including such rules.!8”
However, that idea was discarded, partly due to differences in opinion on their
content.!88 Instead, the arbitrators are to select the applicable norms in accordance
with article 42 of the Convention. The drafting of what was to become the second
sentence of article 42(1) of the ICSID Convention concerning the law to be applied in
the absence of party agreement was not without contention,!8 and the exact meaning
of this provision is debated to this day.!°® For that reason, we will examine in more
detail its terms and the negotiating history that led to its adoption.

The provisions in earlier drafts were intended to give ICSID tribunals considerable
flexibility with respect to whether to apply national or international law. Broches,
World Bank General Counsel and Chairman of the preparatory meetings, first stated
that the Convention ‘would give the arbitral tribunal the power to determine the
applicable law’.191 This power was later expressed in various ways: ‘the text under
discussion left the whole question of the substantive rules of law to the tribunal’;192 ‘the
arbitrators would have to choose the national or international law to be applied’;1?3 the
Convention ‘left it to the Tribunal [...] to decide whether a claim was subject to
national or international law’;1%4 the tribunal ‘would look into all the legal aspects [ .. . ]

184 See Clarkson and Hill, fn. 46, at 7.

185 P.E. Nygh, ‘The Reasonable Expectations of the Parties as a Guide to the Choice of Law in
Contract and in Tort’ (1995) 252 Recueil des Cours 269, 332.

186 Cf. Clarkson & Hill, fn. 46, at 198.

187 See History of the ICSID Convention, fn. 54, Vol. II-1, at p. 418 ¢t seq.; also at p. 570. See also
Schreuer etal., fn. 10, at 550.

188 See History of the ICSID Convention, fn. 54, Vol. II-1, at pp. 6, 109, 472; Di Pietro, fn. 103,
at 235.

189 See A. Broches, Selected Essays: World Bank, ICSID, and Other Subjects of Public and Private
International Law (Dordrecht, Nijhoff, 1995), 227.

190 See Chapter 1, Section 1 (on motivations for the study).

191 Paper prepared by the General Counsel and transmitted to the members of the Committee of
the Whole, SID/63-2 (18 February 1963), in History of the ICSID Convention, fn. 57, Vol. II-1, at
p.-71.

192 History of the ICSID Convention, Vol. II-1, at p. 419 (statement by A. Broches).

193 History of the ICSID Convention, Vol. II-1, at p. 110 (statement by Mr. Meijia).

194 History of the ICSID Convention, Vol. II-1, at p. 259 (statement by A. Broches).
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from the viewpoint not only of domestic, but also of international law’;195 it ‘could look
to municipal law as well as international law’;196 and ‘the Tribunal would itself be
responsible for deciding whether to apply a particular domestic or international law as it
found most appropriate.’7 Consistent with this language, earlier drafts of what was to
become article 42(1), second sentence, provided that the tribunal ‘shall decide the
dispute submitted to it in accordance with such rules of law, whether national or
international, as it shall determine to be applicable’.198

During the discussions leading to the final adoption of article 42(1), it became clear
that state representatives or delegates'?? desired more specification with regard to the
applicable law.200 In this vein, the French representative suggested that the words
‘whether national or international’ should be amended to read ‘national and inter-
national’,201 a proposal that was adopted. The final text of the second sentence of article
42(1) provides that in the absence of an agreement by the parties on the applicable law,
‘the Tribunal shall apply the law of the Contracting State party to the dispute
(including its rules on the conflict of laws) and such rules of international law as may
be applicable’.202

The wording of the second sentence of article 42(1) of the ICSID Convention can be
seen as a compromise between those advocating a role for national or international law
respectively.203 The explicit reference to the law of the host state was inserted by
demands of several delegates. The representative from Spain, for instance, agreed that
the tribunal must have the power to apply international law, ‘but where national law
was concerned, it was not admissible that any municipal law other than that of the host
State should be invoked’.204 Also the Turkish representative sought a clarification of the

195 History of the ICSID Convention, Vol. II-1, at p. 267 (statement by A. Broches).

196 History of the ICSID Convention, Vol. II-1, at p. 268 (statement by A. Broches).

197 History of the ICSID Convention, Vol. II-1, at p. 330 (statement by A. Broches).

198 History of the ICSID Convention, Vol. II-1, at p. 190 (emphasis added).

199 As for the correct designation, see A. Broches, ‘Hirsch, Moshe: The Arbitration Mechanism of
the International Centre for Settlement of Investment Disputes’ (1995) 10(1) /CSID Rev.-FIL] 162,
163, at fn. 2 (‘[The] initial round of discussion of a preliminary draft convention [...] [took place] in
regional consultative meetings of legal experts who were designated by governments but did not
represent them. After the Bank’s Executive Directors had concluded, in the light of the consultations in
Africa, Latin America, Europe and Asia that it would be desirable to establish the institutional facilities,
they were instructed by the (plenary) Board of Governors to formulate a text that could be accepted by
the largest number of governments. The Bank then invited its members to appoint representatives to a
Legal Committee which was to advise the Executive Directors’ [emphasis in original]).

200 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 469 (the delegate from Israel noted:
‘The Convention empowered an arbitral tribunal to decide a dispute [...] in accordance with such
rules of law as it determined to be applicable. The principle by which these rules of law would be
determined required more precise definition’). See also Vol. II-2, at p. 669 (the representative from
Vietnam asked whether the words ‘national law” should be understood as meaning the national law of
the country of the investor or the national law of the state where the investment is made).

201 History of the ICSID Convention, Vol. II-1, at p. 421 (emphasis added). See also at p. 421 (the
Austrian delegate supported the mentioning of both national and international law ‘since both were
clearly involved’).

202 [CSID Convention (1965), art. 42(1), second sentence.

203 See History of the ICSID Convention, fn. 54, Vol. 1I-2, at p. 986 (Broches stated that ‘Article
42(1) had been the result of a long and thorough discussion in the Legal Committee and, speaking as
the Bank’s General Counsel, he found it satisfactory from the points of view both of capital-importing
countries and capital-exporting countries’); Delaume, fn. 107, at 62-3.

204 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 419. Cf. p. 466 (the delegate from
Thailand pointed to general principles of private international law, and opined that the national law
‘could and should mean none other than the internal law of the State party to the dispute’); and p. 501
(the delegate from Ceylon noted that ‘the law to be applied should still be local law and not
international law’).
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term ‘municipal law’, as it could be construed as referring to the municipal law of the
capital-exporting State, whereas in his view, ‘only the municipal law of the capital-
importing country applied’.205 Likewise, the Chinese delegate found it obvious to
assume that ‘the act of making an investment in the host country would imply that the
investor had consented to the jurisdiction and application of the law of the host State in
all respects, unless there was a written and explicit declaration to the contrary’.206

Chairman Broches explained that the reference to national law ought not to be
specifically restricted to the law of the host state ‘because the rule of conflict of laws
might sometimes bring a different law into operation’.207 Siill, he observed that in most
cases the application of normal conflict of laws rules or private international law would
indeed lead to the application of the national law of the host state.208 Thus, a
compromise was reached, in which the law of the host state was specifically inserted
in article 42(1), second sentence, including the possible renvoi to a law different to that
of this state, cf. the language ‘including its rules on the conflict of laws’.20? This
provision was approved by a majority of 24 to 6.210

The specific reference to international law was favoured by several of the state
representatives, as well as Chairman Broches: ‘it is reasonable to provide that an
international tribunal will have the power to apply international law.’211 The German

205 History of the ICSID Convention, fn. 57, Vol. II-1, at p. 418. See also at p. 571; Vol. II-2, at
p. 660 (comment by delegate from Thailand); at p. 800 (comment by delegate from the Philippines)
and also (the Chinese delegate stated that ‘in the absence of an agreement the national law of the host
State and not another national law or international law would be the first law to apply’); and at p. 801
(the representative from China stated that while he was not for the total exclusion of international law,
‘the national law of the host State should be the first to apply’); and also (the delegate from Turkey
stated that ‘national law’ should be limited by reference to the law of the host state in which the
investment was made); and (according to the Spanish delegate, provision should be made for the
application of the national law of the country where the investment takes place).

206 History of the ICSID Convention, Vol. II-1, at p. 513. See also at p. 514; Vol. II-2, at p. 800
(suggesting that the Preamble to the Convention should state that a foreign investment implies reliance
by the investor on the laws of the host state). See also Vol. II-1, at p. 515 (the representative from India
observed that in the majority of cases most of the aspects of the investment were intended to be
governed by the law of the state where the investment was located, and in that case ‘the national law of
that State should prevail’); also at p. 505 (the delegate from India stated that ‘it should be made clear
[...] that the foreign investor must comply with the national law of the host State and that the law to
be applied was that national law’); also at p. 506.

207 History of the ICSID Convention, Vol. II-2, at p. 800. See also Vol. II-1, at p. 418 (Broches
referred to licensing and know-how agreements,); also at pp. 506, 514, 570-1, 267 (the Nigerian
delegate stated that the problem of ascertaining the appropriate law was similar to that in the case of a
‘conflict of laws’, where the court was to decide which law was proper to the contract in question (e.g.
the place with which the contract had the closest connection)).

208 See History of the ICSID Convention, Vol. II-1, at p. 418.

209 JCSID Convention (1965), art. 42(1), second sentence. See also LG&E Energy Corp. v
Argentina, fn. 118, Decision on Liability, at para. 87 (‘As to the reference to the private international
law, the Tribunal has not found in the ICSID records any case in which the Arbitral Tribunal has
resorted to the rules of conflict of law of the State party to the dispute’).

210 See History of the ICSID Convention, fn. 54, Vol. II-2, at p. 804. Cf. A. Masood, ‘Law
Applicable in Arbitration of Investment Disputes under the World Bank Convention’ (1973) 15(2)
J. Indian L. Inst. 311, 314-15 (‘(i) The first sentence was approved by a majority of 35 to 1. (ii) The first
part of the second sentence referring to the law of the host state was approved by a majority of 31 to 1.
A Chinese proposal to institute the word “first” in the sentence for emphasizing that international law
would be applied only after the national law had been enquired into was not pressed for voting. (iii) The
final part relating to international law was adopted by a majority of 24 to 6. A Dahomean proposal to
replace this final part with the words “with due regard to the general principles of international law”, was
defeated by a majority of 4 to 2. An Indian proposal to limit the application of international law to cases
where the law of the host state was silent on a particular question was defeated by a majority of 19 to 7).

211 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 571.
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delegate found it ‘most important to mention international law [...] since it provided
additional protection for the private investor and since developments were tending
towards the application of international law regarding those types of contracts’.212 In
this vein, he pointed to the practice of many states whose courts must apply national as
well as international law, and in his view, ‘it would seem strange if a tribunal which was
admittedly international would be precluded from the application of international
law.’213

Whereas the relevance of international law to the investor—state relationship is
currently well established,?!4 it should be noted that at the time of the drafting, the
default application of ‘international rules’ was more controversial. In fact, the Yugoslav-
ian representative rejected the application of international law altogether on the basis
that a tribunal should not be authorized to review the domestic legislation of sovereign
states.215 Also the representative from Brazil objected to the application of ‘any law
other than the law of the State in which the investment was made’, even in the face of
an express agreement to the contrary.216 Advocating the viewpoint of newly independ-
ent states, the representative from Ceylon pointed out that although these states were
always willing to accept and abide by the principles of public international law, they
had persistently demanded the modification of principles that had been ‘created solely
to protect the interests of the industrial and colonial powers’.217 In his view, it would
run counter to the doctrine of state sovereignty that the actions of a state of a purely
domestic nature would be tested by an uncertain set of principles.2!8 His rejection of
the application of international law thus stemmed from his refusal to affirm the present
system, in which tribunals would apply the existing law with its imperfections.21?

While not rejecting the application of international law, other representatives
expressed concerns about its scope. Attempting to remedy the view that ‘many aspects
of international law, particularly in the field of foreign investment, were not yet settled’,
the South African delegate proposed that the tribunals could be granted by the United
Nations General Assembly a status equivalent to that of the specialized agencies so as to
enable them to seek advisory opinions from the International Court of Justice.220 And
the Italian delegate found it desirable for the Convention to specify the fundamental
principles of international law to be applied, such as protection against discriminatory
treatment and the obligation to act in good faith.22!

212 History of the ICSID Convention, at p. 421.

213 History of the ICSID Convention, Vol. II-2, at p. 801. See also at p. 802 (representative from
Dahomey opined that ‘one should not deny international [...] arbitrators the possibility of taking
international law into account’).

214 See Chapter 1, Section 1 (on motivations for the study). See also Chapter 6, Section 2.2 (on the
international nature of the claim).

215 See History of the ICSID Convention, fn. 54, Vol. II-2, at p. 801.

216 History of the ICSID Convention. See also at p. 984 (Mr Rajan stated that ‘no reference should
be made to international law and that the only law which should be applied to the dispute was that of
the Contracting State party to the dispute’).

217 History of the ICSID Convention, Vol. II-2, at pp. 801-2.

218 History of the ICSID Convention, at p. 802.

219 History of the ICSID Convention, at p. 802.

220 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 420. See also at p. 420 (A. Broches
replied that he doubted whether the tribunals would be authorized to seek the court’s advisory
opinions). Cf. Vol. TI-2, at pp. 8023 (the Indian representative expressed concern about the
application of international law since the arbitrators would probably not be experienced in this
field); and also (Peruvian delegate).

221 See History of the ICSID Convention, Vol. II-1, at p. 419. See also at pp. 418-19 (the
representative from France suggested that the tribunals be guided by a general code of conduct for
both the investor and the host country); and at p. 570; Vol. II-2, at p. 800 (the delegate from the
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These suggestions were rejected, in the words of Chairman Broches, ‘out of a desire
to maintain flexibility in view of the great variety of cases that might be submitted to
arbitration under the Convention’.222 Still, in the final stage of the drafting, the
understanding was reported to the Executive Directors of the World Bank that the
reference to international law in article 42(1), second sentence, comprised, apart from
treaty law, ‘only such principles as that of good faith and the principle that one ought to
abide by agreements voluntarily made and ought to carry them out in good faith’.223
Yet, the subsequent Report of the Executive Directors, explains that ‘[tJhe term
“international law” as used in this context should be understood in the sense given to
it by Article 38(1) of the Statute of the International Court of Justice [ . ..].224 In fact,
one of the earlier drafts of article 42(1) included a specific reference to article 38(1).225
We can therefore conclude, and the subsequent analysis of practice will demonstrate,
that ICSID tribunals may have recourse to treaties, customary international law, and
general principles of law as primary sources; and jurisprudence and legal scholarship as
subsidiary means for the determination of rules of law.

The Report of the Executive Directors adds the qualification that allowance shall be
made of the fact that ‘Article 38 was designed to apply to interstate disputes’.226 In the
view of Broches, the additional words ‘allowance shall be made [...]" represented a
slight change, and he found no need further to elaborate on them.?2” Some explanation
is still due as the language relates to—at the time—controversial debate whether private
parties are true subjects and enjoy rights pursuant to international law. Some state
representatives expressed their concern about the application of international law for
precisely that reason. The delegate from the United Kingdom pointed out that the
tribunals would be ‘faced with the difficult problem in establishing the extent to which
international law would be applicable in a case involving a non-State party’.228 The
Indian representative stated that international law governed relations between states
and could not deal with relations between a state and a foreign private individual.22°

Philippines suggested that international law would only apply in cases of alleged discrimination against
the investor).

222 History of the ICSID Convention, Vol. II-1, at p. 419. See also at p. 420 (A. Broches noted that
‘arbitrators would naturally have the power to seck advice from experts, including legal experts’); see
also at p. 570.

223 History of the ICSID Convention, Vol. II-2, p. 985 (statement by A. Broches). See also Shihata
and Parra, fn. 92, at 194-5.

224 Report of the Executive Directors on the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, International Bank for Reconstruction and Develop-
ment, 18 March 1965, Doc. ICSID/2, para. 40. The text of article 38(1) is set out in a footnote in the
Report.

225 See History of the ICSID Convention, fn. 54, Vol. II-1, at pp. 418, 630; see also at p. 330
(A. Broches stated that ‘he had no objection to the inclusion of some explanation as to the meaning of
the term “international law™’). See also at p. 984 (according to A. Broches, the deletion of such
reference in the final article 42(1) ‘did not imply any change in the substance of the provision’). See also
N. Nassar, ‘Internationalization of State Contracts: ICSID, The Last Citadel’ (1997) 14(3) /. Int’l Arb.
185, 204-5.

226 Report of the Executive Directors, fn. 224, at para. 40.

227 See A. Broches, ‘The Convention on the Settlement of Investment Disputes between States and
Nationals of Other States: Applicable Law and Default Procedure’ in International Arbitration, Liber
Amicorum for Martin Domke (P. Sanders, ed., The Hague, Martinus Nijhoff, 1967), 12, fn. 9.

228 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 420.

229 History of the ICSID Convention, at p. 494. See also at p. 378 (the representative from South
Africa wondered whether it was a sound principle to elevate the individual to the status of a subject of
international law).
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During the drafting, these concerns were countered by statements that a foreign
investor would have the same rights before an ICSID tribunal as if its government had
espoused its case and brought an international claim.23° Importantly, article 27 of the
Convention prevents the home state of the investor from invoking the responsibility of
the host state through the exercise of diplomatic protection in case its national, the
foreign investor, institutes proceedings under the Convention.23! On that ground, it
was argued that it would only be fair that the foreign investor would be able to invoke
the same international claims before an ICSID tribunal as its home state would when
exercising diplomatic protection.?32 In the words of the South African delegate: ‘the
essential advantage of setting the proposed tribunal would be the right it gave individ-
uals [...] to have access to international adjudication, on the same footing as his State
would have had, had it espoused his case.”233 In similar language, the Legal Advisor to
the US State Department, when expressing his support for the Convention before a US
Congressional Committee, stated that the growth of international law, which he
expected would follow from the Convention, ‘will be free from the restriction of the
traditional principle that only states and not private parties are the subject of inter-
national law’.234

As will be shown, ICSID awards give ample evidence of the applicability of
international law in ICSID proceedings. Still, not all rules of international law are
applicable to the investor—state relationship. In light of this, the statement in the Report
of the Executive Directors that allowance shall be made for the fact that article 38 of the
Statute of the IC] was designed to apply to interstate disputes,235 should be interpreted
in concert with the phrase ‘as may be applicable’ in the second sentence of article 42(1)
to concern the precise nature of the rule at hand. More specifically, it concerns the
question whether the rule is intended to bestow the parties to the proceedings with
certain rights or obligations.236 In this vein, we refer to the following observation by the
ICSID Tribunal in LG&E Energy Corp. et al. v Argentina (2006):

[The reference] to the language ‘as may be applicable’ [ . .. ] should not be understood as if it were
in some way conditioning application of international law. Rather, it should be understood as
making reference, within international law, to the competent rules to govern the dispute at issue.

230 History of the ICSID Convention, at pp. 259, 267, 378, 406, 420.

231 See ICSID Convention (1965), art. 27(1) (‘No Contracting State shall give diplomatic protec-
tion, or bring an international claim, in respect of a dispute which one of its nationals and another
Contracting State shall have consented to submit or shall have submitted to arbitration under this
Convention, unless such other Contracting State shall have failed to abide by and comply with the
award rendered in such dispute’).

232 See History of the ICSID Convention, fn. 54, Vol. II-1, at pp. 259, 406, 803; E. Lauterpacht,
“The World Bank Convention’ in Recueil d études de droit international en hommage & Paul Guggenheim
(Genéve Tribune, 1968), 642, 655—6; Schreuer etal., fn. 10, at 613; Amco Asia v Indonesia, fn. 166,
Decision on Annulment, 16 May 1986 (I. Seidl-Hohenveldern, F.P. Feliciano, A. Giardina, Commit-
tee Members), 1 ICSID Rep. 509, 515 (1993).

233 History of the ICSID Convention, fn. 54, Vol. II-1, at p. 420.

234 United States Department of State, Statement of A.F. Lowenfeld, Deputy Legal Adviser
[Regarding ICSID], 28 June 1966 before the Subcommittee on International Organizations
and Movements of the Committee on Foreign Affairs, House of Representatives, reprinted in 5
I.L.M. 821, 822 (1966).

255 Report of the Executive Directors, fn. 224, at para. 40.

236 Cf. Report of the Executive Directors, at para. 26 (‘The dispute must concern the existence or
scope of a legal right or obligation, or the nature or extent of the reparation to be made for breach of a
legal obligation’); ICSID Convention (1965), art. 25(1) (the dispute must be a ‘legal dispute arising
directly out of an investment’). See also Schreuer etal., fn. 10, at 613.
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This interpretation could find support in the ICSID Convention’s French version that refers to
the rules of international law ‘en la matiere’.237

3.2.2.2. The Iran—United States Claims Settlement Declaration
With respect to the choice-of-law methodology of the Iran—United States Claims
Tribunal, article V of the Claims Settlement Declaration provides as follows: “The
Tribunal shall decide all cases on the basis of respect for law, applying such choice of
law rules and principles of commercial and international law as the Tribunal determines
to be applicable, taking into account relevant usages of the trade, contract provisions
and changed circumstances.’?38

We note at the outset that the tribunal has much freedom in ascertaining the
applicable law in the absence of an agreement by the parties. As stated in CMI
International, Inc. v Ministry of Roads and Transportation and Iran (1983), ‘[ilt is
difficult to conceive of a choice of law provision that would give the Tribunal greater
freedom in determining case by case the law relevant to the issues before it.”232 Notably,
itis clear that the tribunal can apply both national law—as determined by choice-of-law
rules—and international law to the dispute.24°

As to the intended relationship between national and international law; contrary to
the ICSID Convention, the preparatory work does not offer much guidance. This is
due to the fact that the Declarations were not concluded through direct negotiations.24!
Recourse must therefore be had to a textual interpretation of article V of the Claims
Settlement Declaration. From the terminology ‘applicable’ ‘choice of law rules’ and
‘principles of international law’, read in conjunction with the requirement that ‘the
Tribunal shall decide all cases on the basis of respect for law’, it would seem to follow
that the tribunal should designate the applicable law by reference to objective legal
considerations. Comparing the language of article V of the Claims Settlement

237 LG&E Energy Corp. v Argentina, fn. 118, Decision on Liability, at para. 88.

238 See Iran-US Claims Settlement Declaration (1981), art. V. This wording was subsequently
incorporated as paragraph (1) in the Tribunal Rules of Procedure as article 33, which adds the
following second paragraph: ‘(2) The arbitral tribunal shall decide ex aequo et bono only if the
arbitrating parties have expressly and in writing authorized it to do so.” This is a modified version of
article 33 of the UNICTRAL Rules. No case has been decided by the tribunal on such basis. See
C.N. Brower and J.D. Brueschke, The Iran—United States Claims Tribunal (The Hague, Nijhoff,
1998), 632.

239 CMI International, Inc. v Ministry of Roads and Transportation, Iran, 27 December 1983, 4
Iran-U.S. C.T.R. 263. Cf. Harnischfeger Corp. v Ministry of Roads & Transportation, fn. 170, Final
Award, 26 April 1985, Dissenting Opinion by Judge Mosk, 8 Iran—U.S. C.T.R. 119 (‘The Tribunal is
not bound by particular choice-of-law principles, but rather can apply whatever law it deems most
appropriate’ [references omitted]); Brower and Brueschke, fn. 238, at 632; A.F.M. Maniruzzaman,
‘International Commercial Arbitration: The Conflict of Laws Issues in Determining the Applicable
Substantive Law in the Context of Investment Agreements’ (1993) 40(2) Netherlands International
Law Review 201, 227; Crook, fn. 8, at 282.

240 Cf. M.N. Kinnear, ‘Treaties as Agreements to Arbitrate: International Law as the Governing
Law’ in International Arbitration 2006: Back to Basics? (ICCA Congress Series, 2006 Montreal Volume
13, AJ. van den Berg, ed., Alphen aan den Rijn, Kluwer Law International, 2007), 401, 406. See
further Chapter 4, Section 3.2 (on arbitration without privity). But see Mohebi, fn. 56, at 111 (‘[TThe
qualification “respect for law” as provided for in Article V of the Claims Settlement Declaration [...]
was purported to mean only international law [ . ..]."); see also at 368 (‘[A]ny application of municipal
law by the Tribunal is effected as a requirement of international law rather than direct applicability of
such law’).

241 See Chapter 2, Section 4.1 (on the Iran—United States Claims Tribunal). See also Mohebi,
fn. 56, at 113; Crook, fn. 8, at 281; G. Hanessian, ‘General Principles of Law in the Iran—United States
Claims Tribunal’ (1989) 27 Colum. J.T.L. 309, 311; Mouri, fn. 59, at 29, at fn. 90.
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Declaration with that of article 28 of the UNCITRAL Model Law on International

Commercial Arbitration, Mouri states:

[No one] has interpreted these provisions as empowering the arbitrator(s) to disregard completely
choice of law rules and contractual provisions. Such broad freedom in applying the law would be
tantamount to giving the arbitral body the power to re-write the contract and/or the relationship
of the parties in a way completely alien to what the latter had intended.242

This comment finds support in the award of Anaconda-Iran, Inc. v Iran (1986): the
freedom regarding applicable norms ‘is not a discretionary freedom, [...] as the
Tribunal is given a rather precise indication as to the factors which should guide its
decision’;243 and the award in Mobile Oil Iran v Iran: ‘in determining the choice of law
in a given case, the Tribunal should examine relevant legal principles and rules as well as
the specific factual and legal circumstances of the case.’?44 Still, the tribunal has often
refrained from explaining its approach as to the law applicable to the merits.245 As
Judge Mosk stated in his dissenting opinion to the award Harnischfeger Corp. v Ministry
of Roads & Transport (1985):

The majority’s opinion in this case [...] might be more comprehensible if it contained a
discussion of the source of the law applied [...]. [TThere appear to be choice-of-law issues.
Indeed, in the Partial Award, the Tribunal specifically discussed its choice of law with respect to
transactions similar to those involved [...]. Yet, in the instant matter, the Tribunal gives litde
indication that it considered the possibility that different law might apply to different transactions
and to different issues involved in the case. One cannot discern from the majority’s opinion how
the majority derived whatever legal principles it invokes.246

The second phrase of article V of the Claims Settlement Declaration closely resembles the
language of the ICSID Additional Facility Rules in that it refers both to choice-of-law
rules and international law.247 As noted earlier, the term choice-of-law rules generally
refers to a national system of law.248 In light of the internationalized nature of the
tribunal, it could, however, be reasoned that the reference to choice-of-law rules in the
Claims Settlement Declaration could also allow for the application of international law
when the nature of the claim ‘centres’ on the international legal order.24° In any event,

242 Mouri, fn. 58, at 31.

243 Anaconda-Iran v Iran, Interlocutory Award, fn. 58, 13 Iran-U.S. C.T.R. 199, 211-12, 232.

244 Mobile Oil Iran v Iran, Award No. 311-74/76/81/150-3, 14 July 1987, at para. 72.

245 See Crook, fn. 8, at 288 (‘Typically, the Tribunal has not articulated the rules or principles used
to determine the law applied. Instead, it has resorted to its discretion to draw from three recurring
sources: the contract, general principles of law and public international law. By far the most important
source has been the contract)). See also Brower and Brueschke, fn. 238, at 640 (the authors suggest that
the expression ‘on the basis of respect for law’ rather than ‘on the basis of law’, ‘may have been adopted
to liberate the Tribunal from tedious conflict of laws issues’. Had it read ‘on the basis of law’, they state,
it could ‘include rules of private international law, forcing the Tribunal to search for what rule must be
applied rather than what rule should be applied. This concern is clearly expressed in Article V’s grant to
the Tribunal of absolute freedom in choosing the applicable law’).

246 Harnischfeger Corp. v Ministry of Roads & Transport, Final Award, Dissenting Opinion of Judge
R.M. Mosk, fn. 239, at 141.

247 See Iran-US Claims Settlement Declaration (1981), art. V, second phrase (‘applying such choice
of law rules and principles of commercial and international law as the Tribunal determines to be
applicable’); ICSID Additional Facility Rules (2006), art. 54(1) (The tribunal shall apply ‘(a) the law
determined by the conflict of laws rules [...] and (b) such rules of international law as the Tribunal
considers applicable’).

248 See Section 3.2.2 (on the (non-) applicability of national and international law); Chapter 1,
Section 2 (on the scope of and terminology used in the study).

249 See Section 3.2.2 (on the (non-) applicability of national and international law).
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this question is moot, as the explicit mention in article V Claims Settlement Declar-
ation of principles of international law expressly allows for this possibility.

Regarding the meaning of the term ‘principles of international law’,25° the question
may arise whether it has the same meaning as general principles of (international) law,
or whether it rather/also refers to customary international law.251 A likely interpretation
is that it refers to both. As stated by Avanessian, it has been said that the expression
‘principles of law’ is of much wider scope than ‘general principles of law’, ‘because the
latter contribute with other elements (international custom and practice which is
accepted by the law of nations) to constitute what are called the “principles of
international law.”’252 This interpretation corresponds with the practice of the tribu-
nal.253 The term ‘principles of international law’ also encompasses provisions of treaties
concluded between the United States and Iran, including the 1955 Treaty of Amity
between the United States and Iran.254 In Phillips Petroleun Company Iran v Iran
(1989), the tribunal stated:

The Tribunal has recognized that the Treaty of Amity, whether or not it remains in force today
between the two States, was in force in 1979 and 1980 and clearly was applicable to the investments
at issue in these Cases at the times the claims arose. Therefore, the Treaty of Amity is the relevant
source of law on which the Tribunal is justified in drawing in reaching its decision.255

3.2.3. Interim conclusions

National arbitration laws and arbitration rules developed for use by territorialized
tribunals differ with respect to the applicability of international law to a dispute in
the absence of party agreement. Some instruments use the traditional method and refer
to ‘conflict of laws rules’, terminology which seemingly allows only for the application
of national law in the absence of party agreement.

The trend, however, is to empower the tribunal to apply both national and inter-
national law. This approach—reflected in a significant number of national arbitration
laws and arbitration rules—is preferred in light of the relevance of international law to
the investor—state relationship. Undeniably, choice-of-law provisions that prevent the
application of this source of law would be under-inclusive. Especially in treaty arbitra-
tion, the ‘centre of gravity’ of the dispute will often lie in the international legal order;
and the arbitrators—taking into account both the nature of the claim and the expect-
ations of the parties—must be able to have recourse to international law also when the
parties have not reached an agreement on the applicable law. As for internationalized
tribunals, the relevance of both sources of law is explicitly endorsed in the choice-of-law
provisions of both the ICSID Convention and the Iran—United States Claims Settle-
ment Declaration.

Whereas the respect for the parties’ choice of either national or international law is less
remarkable in comparison with the practice of national and international courts, the default
application of international and national law by territorialized and internationalized

250 See Chapter 1, Section 2 (on the scope of and terminology used in the study).

251 Cf. Statute of the International Court of Justice, art. 38(1).

252 Avanessian, fn. 58, at 242 (references omitted). See also Mohebi, fn. 56, at 123; Crook, fn. 8, at
288; Hanessian, fn. 241, at 318.

253 See, e.g., Vera-jo Miller Aryeh et al. v Iran, 22 May 1997, at para. 214 (and the cases mentioned
in fns 45-46).

254 Treaty of Amity, Economic Relations, and Consular Rights Between the United States of
America and Iran (1955).

255 Phillips Petroleum Company Iran v Iran (1989), at para. 103 (references omitted).
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tribunals, respectively, is innovative. As noted in Chapter 1, national and international
courts have the proclivity to restrict the application of international and national law
respectively.256 For many—if not most—of the territorialized tribunals, in contradis-
tinction, the norms of both legal orders are in principle equally relevant. With greater
force, the same conclusion is warranted for internationalized tribunals.

3.3. Fundamental national and international norms

As was seen, arbitrators will apply the law that best protects the disputing parties’
intentions and expectations by adhering to the rule of party autonomy and by applying
the centre-of-gravity test. This private dimension of choice-of-law rules is countered by
a public dimension;?57 and these exceptions of public policy and mandatory or
peremptory norms add yet another component to the interplay between national and
international law in investor—state arbitration. As one commentator explains:

Assume that the parties had themselves designated the law governing their contractual relation-
ship or, alternatively, assume that the governing law (or rules of law) has/have been determined
by the Arbitral Tribunal: Is this then the complete answer as far as the applicable law is
concerned? The answer is: No. Indeed, a substantial and growing percentage of cases is affected
by the interference of mandatory rules of law which claim or demand to be respected or to be
applied directly, irrespective of any law or rules of law chosen by the parties or determined by the
arbitral tribunal.258

Before examining more closely the nature of these fundamental norms, we will consider
why they may have an impact on the choice-of-law methodology of territorialized and
internationalized tribunals. As for the former category of tribunals, the general freedom
they enjoy with respect to the applicable law is countered?5? by the fact that a failure by
them to respect the forum’s public policy may be sanctioned with annulment.26° The
state in which enforcement of the award is sought may decline enforcement on similar
grounds.26! Accordingly, in order to ensure the enforceability of the award at hand,262
territorialized tribunals may need to set aside an otherwise applicable provision of law
when it is contrary to a fundamental norm of its juridical seat263 or of the state in which
enforcement is likely to be sought.264

256 See Chapter 1, at Section 1 (on motivations for the study).

257 Cf. H.-B. Schaefer and K. Lantermann, Jurisdiction and Choice of Law in Economic Perspective,
German Working Papers in Law and Economics (2005), 28, also available at <http://ssrn.com/
abstract=999613> (last visited 1 May 2012) (‘In Europe the lex fori, the lex loci delicti, the lex domicilii
communis are [ ...] clear rules. Judges opt out of these rules only in exceptional cases. They deviate
cither to keep up minimum standards of justice at the constitutional as well as the sub constitutional
level (ordre public)’). See also Moss, fn. 35, at 40.

258 Blessing, fn. 18, at 228 (empbhasis in original). See also Blessing, ‘Mandatory Rules of Law versus
Party Autonomy in International Arbitration’ (1997) 14(4) /. Int!l Arb. 23; Moss, fn. 35, at 5.

259 Cf. B.M. Cremades and D.].A. Cairnes, ‘The Brave New World of Global Arbitration’ (2002)
3 J. World Investment 173, 205 (‘[D]elocalization of arbitral law has correspondingly increased the
significance of public policy as a means of control by national courts of international arbitration’).

260 See Chapter 2, Section 3.2.1.2 (on annulment as exercise of control).

261 See (New York) Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
10 June 1958, art. V(2)(b) (hereinafter New York Convention); Born, fn. 13, at 542.

262 On the possible duty of tribunals to attempt to render enforceable awards, see generally
Chapter 2, Section 3.2.3 (on the (New York) Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).

263 See, e.g., Poudret and Besson, Comparative Law, fn. 20, at 609; Lew, fn. 48, at 536.

264 See, e.g., ICC Case No. 5505, Preliminary Award, 1987, 13 Y.B. Com. Arb. 110, 112 (1988)
(in order to fulfil its obligation under the ICC Rules to ensure that an award is legally enforceable, the
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With respect to internationalized tribunals, they are in principle freed from any
restrictions imposed by the public policy of their juridical seat or the state of enforce-
ment. Instead, the international legal order in which the tribunals operate provides its
own exception to the otherwise applicable choice-of-law rules examined earlier.
According to Lipstein:

International tribunals have no /ex fori, save their own. The public policy of any particular system
of law is not the basis upon which international tribunals can properly proceed. There are express
statements of the Mixed Arbitral Tribunals to the effect that they must not apply municipal
public policy, that mandatory rules of municipal law may be disregarded and that they are guided
solely by their own ‘ordre public international’.265

When the norms in question constitute jus cogens, they should be respected by
internationalized tribunals not only because they form part of the ordre public of the
international legal order;266 but also on the basis that their disregard would endanger
the award’s enforceability.267 This is because the international obligation of states
parties to the ICSID Convention and the Iran—United States Algiers Accords to
facilitate the enforcement of awards rendered by ICSID tribunals and the Iran—United
States Claims Tribunal, respectively,268 could be set aside if the award would conflict
with such peremptory norms.26?

3.3.1. Public policy and mandatory rules: international public policy

In the national court context, the term ordre public possesses two distinct meanings: one
is similar to that associated with the common law concept of ‘public policy’; in civil law

arbitrators ‘should probably also deviate from the law chosen by the parties if it would appear that such
a choice, if applied by the arbitral tribunal, could prevent that the award be implemented’); P. Mayer,
‘Mandatory Rules of Law in International Arbitration’ (1986) 2 Arb. Intl274, 284—6. But see Poudret
and Besson, Droit comparé, fn. 33, at 706 (‘Plus discutable nous semble étre la prise en compte des lois
de police du lieu ot la sentence sera exécutée afin d’éviter un refus fondé sur 'ordre public de ce pays.
En effet [...] ce lieu n’est pas toujours déterminable a I'avance, le droit applicable 4 I'arbitrage ne
concorde pas nécessairement avec celui régissant I'exequatur et I'arbitre n’est pas garant de I'exécution,
mais de la validité de sa sentence’ [It seems more questionable to take into account the mandatory rules
of the place of enforcement so as to avoid that the award would not be enforced on the basis of the
public policy rules of that state. Indeed, [...] this place is not always determined in advance, the law
governing the arbitration is not necessarily consistent with the law governing the enforcement of the
award, and the arbitrator does not guarantee the performance, but the validity of his or her award.]
[references omitted]). Cf. H. Van Houtte, ‘The Application by Arbitrators of Articles 81 & 82 and
their Relationship with the European Commission’ in European Business Law Review Special Edition:
Arbitrating Competition Law Issues (G. Blanke, ed., Alphen aan den Rijn, Kluwer Law International,
2008), 63, 68.

265 K. Lipstein, ‘Conflict of Laws before International Tribunals: A Study in the Relation Between
International Law and Conflict of Laws’ (1941) 27 Transactions of the Grotius Society: Problems of Peace
and War, Papers Read Before the Society in the Year 1941 43, 157 (references omitted).

266 Cf. Schreuer etal., fn. 10, at 566 (‘If any theoretical justification is needed for [the] conclusion
that [ICSID tribunals must heed the public policy of the international community], it can be found in
the fact that the Convention is rooted in international law which, in a wider sense, is the lex fori of
ICSID arbitration’).

267 On jus cogens norms, see Section 3.3.2 (on peremptory norms of international law).

268 See Chapter2, Section 4.1.2 (on the Iran—United States Claims Tribunal); Chapter2,
Section 4.2.2 (on ICSID tribunals).

269 Cf. E. Baldwin etal., ‘Limits to Enforcement of ICSID Awards’ (2006) 23(1) /. Intl Arb. 1,
18-20 (the authors suggest that ICSID member states could deny enforcement of ICSID awards based
on an interpretation of the Vienna Convention on the Law of Treaties, arts 31(1)(c), 61, 62). But see
Schreuer etal., fn. 10, at 1140-1 (the ‘finality of [ICSID] awards would also exclude any examination
of their compliance with international public policy or international law in general’).
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countries, the term also connotes legislative provisions that are mandatory or peremp-
tory.279 Public policy refers to provisions that either in themselves or as a result of their
application would be manifestly repugnant to the forum’s fundamental considerations
of justice, fairness, and public morals.271 This led, for instance, an English court to
refuse to give effect to a 1941 decree of the National Socialist Government of Germany
depriving Jewish émigrés of their Germany nationality, and thereby their property.272
Whereas public policy norms function as a ‘shield’, disapplying the otherwise applicable
norms,273 mandatory rules function as a ‘sword’274 in that they ‘trump’ or override the
otherwise applicable norms.275 As recognized in the Regulation of the European
Parliament and of the Council on the Law Applicable to Contractual Obligations
(Rome I), mandatory rules are not necessarily limited to those of the forum state:

Effect may be given to the overriding mandatory provisions of the law of the country where the
obligations arising out of the contract have to be or have been performed, in so far as those
overriding mandatory provisions render the performance of the contract unlawful. In considering
whether to give effect to those provisions, regard shall be had to their nature and purpose and to
the consequences of their application or non-application.27¢

In the context of arbitration, and especially as concerns the right of the tribunal’s
juridical seat to annul awards and of states to deny recognition and enforcement of
awards, the terms public policy and mandatory rules have been referred to as ‘inter-
national public policy’.277 As expressly stated in the Panama Arbitration Act (1999): ‘In
case of an international commercial arbitration the public policy to be taken into
account is international public policy.’278 Whereas the term international public policy
suggests that its origin is in some way supra-national, the expression is to be understood
in the sense given to it in the field of private international law; namely, that part of the
public policy of a state which, if violated, would prevent a party from invoking a foreign
law, foreign judgment, or foreign award.27? In fact, the term is said to be no more than
domestic public policy applied to (foreign) awards, and its content and application

270 M. Forde, ‘“The “Ordre Public” Exception and Adjudicative Jurisdiction Conventions’ (1980)
29 Intl. & Comp. L. Quart. 259.

271 See A. Briggs, Conflict of Laws (Oxford, Oxford University Press, 2002), 44-5.

272 See Oppenheimer v Cattermole [1976] AC 249, 278. See also Loucks v Standard Oil Co of New
York, fn. 43, 120 NE 198, 202.

273 K. Lipstein, “The Hague Conventions on Private International Law, Public Law and Public
Policy’ (1959) 8(3) Int'l & Comp. L. Quart. 506, 522 (‘the function of public policy in the conflict of
laws [ ...] consists in the exclusion of the foreign private law which is normally applicable and in the
substitution of the private law of the forum’).

274 Cf. A. Briggs, ‘Public Policy in the Conflict of Laws: A Sword and a Shield? A Note on Kuwait
Airways Corp. v Iraq Airways Co. (Nos. 4 and 5)’ (2002) 6 Singapore Journal of International and
Comparative Law 953.

275 See Mayer, fn. 364, at 275; C. Kessedjian, ‘Mandatory Rules of Law in International Arbitra-
tion: What are Mandatory Rules?’ (2007) 18 Am. Rev. Int] Arb. 147, 151-2.

276 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome I), art. 9(3). Cf. Regulation (EC) No 864/2007
of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II), art. 14(2); Moss, fn. 35, at 20, at fn. 27.

277 See Sacerdoti, Case T 8735-01-77, fn. 803, at 28-9. There is, however, no unanimity as to the
precise meaning of the concept. See K.-H. Béckstiegel, Public Policy as a Limit to Arbitration and its
Enforcement’ (2008) Journal of Dispute Resolution (Special Issue: The New York Convention—50
Years, 11th IBA Arbitration Day and United Nations New York Convention Day 123), at section 2.

278 Panamanian Arbitration Law (1999), art. 43.

279 See International Law Association, Committee on International Commercial Arbitration, Final
Report on Public Policy as a Bar to Enforcement of International Arbitral Awards (New Delhi Session,
2002) (2002) 70 Int'l. Ass'n Rep. Conf- 352, para. 11 (hereinafter ILA New Delhi Report).
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remain subjective to each state.280 The term is, however, narrower in scope than that of
national public policy.281 Sacerdoti remarks:

These principles are not directly laid down by public international law—although some prin-
ciples may be common with it, such as respect for fundamental human rights. Instead, the term
‘international” underlines that these principles, while pertaining to the local national system, are
those that may properly be invoked in the context of international relations and intercourse in
order to prevent the application or recognition in the forum of decisions and rulings based on or
carrying out principles repugnant to basic tenets of the local legal order. Therefore, the ‘inter-
national public order’ under consideration in review of arbitral awards is understood to be much
narrower than ‘public order’ as generally invoked within a municipal system. The former is only a
subset of the latter.282

The fact that international public policy is given effect by the tribunal’s juridical seat
and the state of enforcement of the award explains the relativity of the concept: “What is
considered to be part of public policy in one state may not be seen as a fundamental
standard in another state with a different economic, political, religious or social, and
therefore, legal system.’283 The International Law Association (ILA) Committee on
International Commercial Arbitration has sought to bring clarity to the concept by
developing a definition enjoying wide consensus.284 It defines ‘international public
policy’ by referring to three categories.285 The first category groups together the
traditional concepts of public policy and mandatory rules.286 These are defined as
norms designed to serve the essential political, social, and economic interest of the state,
such as anti-trust/competition law.287 Secondly, it encompasses principles pertaining to
justice or morality that the state wishes to protect even when it is not directly
concerned.?88 As examples, the ILA Committee refers to the principles of good faith
and pacta sunt servanda; and the prohibition against uncompensated expropriation,
abuse of rights, discrimination; and activities that are conzra bonos mores, such as the
proscription against piracy, terrorism, genocide, slavery, smuggling, drug trafficking

280 World Duty Free Company Ltd v Republic of Kenya, ICSID Case No. ARB/00/7, Award,
4 October 2006 (G. Guillaume, A. Rogers, V.V. Veeder, arbs), para. 138. See also Blackaby etal.,
fn. 35, at 613-14.

281 JLA Final Report, at para. 11.

282 Sacerdoti, Case T 8735-01-77, fn. 80, at 20—1. See also at 27; A.J. van den Berg, The New York
Convention of 1958: Towards a Uniform Judicial Interpretation (The Hague, T.M.C. Asser, 1981), 360;
J.D.M. Lew, ‘Determination of Arbitrators” Jurisdiction and the Public Policy Limitations on that
Jurisdiction’ in Contemporary Problems in International Arbitration (J.D.M. Lew, ed., London, Centre
for Commercial Law Studies, 1986), 73, 82-3.

283 Bockstiegel, fn. 277, at section 2.

284 Resolution of the ILA on Public Policy as a Bar to Enforcement of International Arbitral Awards
(2003) 19(2) Arb. Int’l 213 (hereinafter ILA New Delhi Resolution); ILA New Delhi Report, fn. 279.
See also Bockstiegel, fn. 277, at section 2.

285 JLA New Delhi Resolution, fn. 284, art. 1(d); ILA new Delhi Report, fn. 279, at para. 25.

286 For that reason, this study will include mandatory rules in the term ‘public policy’. For a
discussion of mandatory rules investment arbitration, see Mandatory Rules in International Arbitration
(G.A. Bermann and L. Mistelis, eds, Huntinton, NY, Juris Publishing, 2011) (A.K. Bjorklund,
Investment Arbitration (Chapter 8) and D.F. Donovan, Investment Treaty Arbitration (Chapter 9)).

287 JLA New Delhi Report, fn. 279, at para. 30; ILA New Delhi Resolution, fn. 284, art. 1 (d)—(e)
(referring to these rules as ‘lois de police or ‘public policy rules’). See also art. 3(b) (recognition or
enforcement of the award should only be denied where the tribunal’s disregard for the mandatory rule
would manifestly disrupt the essential political, social or economic interests that it protects). Other
examples include provisions currency controls; price fixing rules; environmental protection laws;
measures of embargo, blockade or boycott; and tax laws. See S. Suvanto-Luomala, ‘Party Autonomy
and the Mandatory Rules of Competition Law in International Commercial Arbitration’ TDM 1(3)
(2004) .

288 JLA New Delhi Resolution, fn. 284, art. 1(d).
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and paedophilia.28° Thirdly, the international public policy of a state includes its duty
to respect its international obligations, such as a United Nations resolution imposing
sanctions.220

A second cause of relativity is the time factor: ‘[t]he values and standards of
communities are not stable, they change and develop. So does public policy since it
is derived therefrom.’2°! For instance, it has been posited that globalization, or rather
the opposition thereto, may influence the content of international public policy:

[Gllobalization has affected notions of morality and justice, and thus the content of public policy
[...]. Some nations may already, or may in the near future, consider minimum environmental
standards to be part of their public policy. Similarly, the protection of public health or cultural
sites forming part of the patrimony of humanity might in future achieve preference over pacia
sunt servanda in the hierarchy of modern international public policy. [ ... ] Further, it seems likely
that human rights law will have a profound impact on the definition of public policy in future.292

The term ‘international public policy’ is sometimes used with another meaning,
signifying an international consensus as to universal standards and accepted norms of
conduct that must be applied in all fora.223 This concept has been referred to as
‘transnational public policy’ or ‘truly international public policy’.294 It is said that the
existence of a rule of this nature may be identified through international conventions,
comparative law, and arbitral awards;2°5 and that it comprises fundamental rules of
natural law, principles of universal justice, jus cogens in public international law, and the
general principles of morality accepted by ‘civilised nations’.226 Support for the applic-
ability of the concept is found in the 1989 Resolution on Arbitration Between States,
State Enterprises or State Entities, and Foreign Enterprises by the Institute of Inter-
national Law.297 Rapporteur Von Mehren observes: ‘An international order resting on
practice and consensus justifies not only the exercise by arbitrators of adjudicatory

289 JLA New Delhi Resolution, art. 1(e); ILA New Delhi Report, fn. 279, at para. 28.

290 TLA New Delhi Resolution, fn. 285, art. 1(d)—(e); ILA New Delhi Report, fn. 279, at para. 31.
See also Kessedjian, fn. 275, at 149 (‘As far as content is concerned, whether it is protected via
mandatory rules or public policy, we probably will agree that matters touching to corruption, fraud,
bribery, money laundering, trafficking in human persons and body parts, and other activities abhorrent
to human dignity are covered. But it may also be fair to say that norms in the field of consumer
protection, labor, and perhaps some rules of agency and distributorship, may also be included in the
meaning of mandatory rules and public policy’ [references omitted]). See also Schreuer et al., fn. 10, at
566 (referring to the prohibition of slavery; piracy; drug trade; terrorism and genocide; the protection
of basic principles of human rights; and the prohibition on preparing and waging an aggressive war).

291 Bockstiegel, fn. 277, at section 2. See also Moss, fn. 35, at 33.

292 Cremades and Cairnes, fn. 259, at 205-6.

293 World Duty Free, fn. 280, Award, at para. 139.

294 World Duty Free, at paras 139140 (referring to P. Lalive, Transnational (or Truly International)
Public Policy and International Arbitration, ICCA Congess Series n° 3 (1986), 257 and jurisprudence).
See also D.G. Terez (Reporter), ‘International Commercial Arbitration and International Public
Policy’ (8—11 April 1987) 81 Am. Socy Intl L. Proc. 372, 379 (referring to three levels of public
policy suggested by Kessedjian); P. Mayer, ‘Effect of International Public Policy in International
Arbitration?” in Pervasive Problems in International Arbitration (L.A. Mistelis and J.D.M. Lew, eds, The
Hague, Kluwer Law International, 2006), 61; M. Pryles, ‘Reflections on Transnational Public Policy’
(2007) 24—1 /. It Arb. 1.

295 World Duty Free, fn. 280, at para. 140 (referring to E. Gaillard, “Trente ans de Lex Mercatoria—
Pour une application sélective de la méthode des principes généraux de droit’ (1995) 122 Journal du
droit international 5).

296 See ILA New Delhi Report, fn. 279, at para. 43; Blessing, fn. 18, at 266; D.J.A. Cairns,
‘Transnational Public Policy and the Internal Law of State Parties’ (September 2007) 10 Arab
J. Arb. 27.

297 TIL, Santiago de Compostela Resolution, fn. 62.
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authority that does not flow from a single identifiable sovereign but also the limitation
on party autonomy contained in Article 2 of the resolution.’2?8 This article provides
that ‘[i]n no case shall an arbitrator violate principles of international public policy as to
which a broad consensus has emerged in the international community’.2%9 In 2002,
however, the International Law Association noted that there appears to be little support
amongst state courts for the application of the concept ‘transnational public policy’.300

In Chapters 5 and 6, we will explore the potential impact of the international public
policy of three types of states on the choice-of-law methodology of territorialized
tribunals: (i) the state constituting their juridical seat; (ii) the state in which enforce-
ment of awards is sought; and (iii) the host state, being the state most closely connected
with the subject-matter of the dispute.39! Also to be discussed is the possible relevance
of these fundamental norms for internationalized tribunals.302

3.3.2. Peremptory norms of international law

In public international law, it is generally recognized that a norm that would normally
be applicable to the dispute, be it international or national in nature, may be set aside or
overruled by a peremptory rule of the international legal order, also called jus cogens.303
This concept is linked to article 53 of the Vienna Convention on the Law of Treaties,
which provides that ‘[a] treaty is void if; at the time of its conclusion, it conflicts with a
peremptory norm of general international law’.3%4 The same provision defines a jus
cogens norm as one ‘accepted and recognized by the international community of States
as a whole as a norm from which no derogation is permitted and which can be modified
only by a subsequent norm of general international law having the same character’.305

298 A T. von Mehren, ‘Arbitration between States and Foreign Enterprises: The Significance of
the Institute of International Law’s Santiago de Compostela Resolution’ (1990) 5(1) ICSID Rev-
FIL] 54, 57.

299 TIL, Santiago de Compostela Resolution, fn. 62, art. 2. See also I.F.I. Shihata, ‘“The Institute of
International Law’s Resolution on Arbitration between States and Foreign Enterprises—A Comment’
(1990) 5(1) ICSID Rev.-FIL] 65, 66 (preferring a reference to jus cogens).

300 See ILA New Delhi Report, fn. 279, at para. 43. See also Pryles, fn. 294, at 7; Terez, fn. 294, at
379-80.

301 See Chapter 5, Section 3.2.2 (on the supervening role of international law); Chapter6,
Section 3.2.2 (on the supervening role of national law). Cf. M. Blessing, Mandatory Rules of law versus
Party Autonomy in International Arbitration, fn. 258, at 26-7 (‘[T]he interfering mandatory rules may
be of a very different character [ . ..]. The interfering rules might pertain either: (i) to the proper law of
the contract (Jex causae); or (i) to the law governing at the place of arbitration (lex fori); or (iii) to a the
legal order of a third country; or (iv) to a supranational order, such as e.g. resolutions of the UN
Securities [sic] Council, EU competition laws, other norms pertaining to an international public
policy; or (v) to the legal order governing at the potential place where enforcement of the award might
have to be sought’ [references omitted]).

302 See Chapter 5, Section 3.2.2 (on the supervening role of international law); Chapter6,
Section 3.2.2 (on the supervening role of national law).

303 See Study Group of the International Law Commission, Fragmentation of International Law:
Difficulties Arising from the Diversification and Expansion of International Law, Report of the Study
Group of the International Law Commission at its 58th Session (finalized by M. Koskenniemi),
13 April 2006, A/CN.4/1.682, at paras 361 et seq.

304 Vienna Convention on the Law of Treaties, 23 May 1969, art. 53. See also Report of the
Proceedings of the Committee of the Whole, 21 May 1968, U.N. Doc. A/Conf. 39/11 at 471-2;
Vienna Convention on the Law of Treaties Between States and International Organizations or
Between International Organizations, 21 March 1986, art. 53; A. Orakhelashvili, Peremptory Norms
in International Law (Oxford, Oxford University Press, 2006).

305 Vienna Convention on the Law of Treaties (1969), art. 53. See also arts 64 and 71.
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Article 53 reflects customary international law; and it does not only apply to conflicting
treaty provisions, but also to other sources of international law.306

Although the precise concept and scope of jus cogens remain controversial, 307 its
existence is commonly not questioned.3°8 As to the rules it is said to comprise, they
overlap to some extent with those of the term international public policy as it applies
to territorialized tribunals:39% the prohibition against aggression, genocide, slavery,
racial discrimination, crimes against humanity and torture, and the right to self-
determination.310

In the context of hierarchically higher norms of international law, brief mention
should also be made of article 103 of the United Nations Charter, which provides that
‘[iln the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail’.311 The potent role
of UN resolutions is expressly recognized in the Canadian Model Investment Treaty:
‘Nothing in this Agreement shall be construed [...] to prevent any Party from taking
action in pursuance of its obligations under the United Nations Charter for the
maintenance of international peace and security.’312

Peremptory norms of international law may influence the choice-of-law method-
ology of both territorialized and internationalized tribunals.313 We will discuss this
further in Chapter 5.314

306 See Restatement (Third) of the Foreign Relations Law of the United States § 102 cmt. k (2)
(1987); U. Linderfalk, “The Effect of Jus Cogens Norms: Whoever Opened Pandora’s Box Did You
Ever Think about the Consequences?’ (2007) 18 Eur. J. Intl L. 853, 854.

307 Cf. Linderfalk, fn. 306, at 854-5.

308 See T. Koji, ‘Emerging Hierarchy in International Human Rights and Beyond: From the
Perspective of Non-derogable Rights’ (2001) 12(5) Eur. J. Intl L. 917, 918 (‘Since the adoption of
the Vienna Convention on the Law of Treaties (1969), the existence of jus cogens has been unques-
tionable, even for positivists, but the nature and scope of this concept remain unclear’).

309 See Section 3.3.1 (on public policy and mandatory rules).

310 See E. de Wet, ‘The International Constitutional Order’ (January 2006) 55 ICLQ 51, 59
(‘Although the number of norms having achieved jus cogens status remains limited, most of those
which are recognized as such, namely the prohibition of genocide, torture, slavery and racial discrimin-
ation, are human rights norms’ [references omitted]); Restatement (Third) of the Foreign Relations
Law of the United States § 102, Reporters Notes 6 (1987) (referring to the principles of the
U.N. Charter prohibiting the use of force; as well as rules prohibiting genocide, slave trade and slavery,
apartheid and other gross violations of human rights). See also Roach and Pinkerton v US, Case 9647,
Inter-Am. C.H.R. 147, OEA/ser. L./V./IL71, doc. 9 rev. 1 (1987) (on the concept of regional jus
cogens).

311 United Nations Charter, art. 103. See also D. Shelton, ‘International Law and “Relative
Normativity” in International Law (M.D. Evans, ed., Oxford, Oxford University Press, 2006), 159,
178 (article 103 of the UN Charter ‘has been taken to suggest that the aims and purposes of the United
Nations—maintenance of peace and security and promotion and protection of human rights—
constitute an international public order to which other treaty regimes and the international organiza-
tions giving effect to them must conform’ [emphasis added]); Study Group of the International Law
Commission, fn. 303, at paras 328 et seq.; Study Group of the International Law Commission, 18 July
2006, UN Doc A/CN.4/L.702, at para. 35.

312 Canadian Model Investment Treaty (2004), art. 10(4)(c). See also D.F. Donovan, ‘The
Relevance (or Lack Thereof) of the Notion of “Mandatory Rules of Law” to Investment Treaty
Arbitration’ (2007) 18(1/2) Am. Rev. Intl Arb. 205, 208 ("“While it is quite difficult to contrive a
context in which a jus cogens norm would conflict with a state obligation under a BIT, it is a bit easier
to come up with such a scenario for U.N. Charter obligations’).

313 Cf. M. Hirsch, ‘Interactions Between Investment and Non-Investment Obligations’ in The
Oxford Handbook of International Investment Law (P. Muchlinski et al., eds, Oxford, Oxford University
Press, 2008), 155, 157-9.

314 See Chapter 5, Section 3.2.2.1 (on the supervening role of international law when the parties
have agreed to the sole application of national law).
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4. General Conclusions

Based on the foregoing, it can be concluded that with respect to choice-of-law
methodology, territorialized tribunals should look to the framework set out in the
national law of their juridical seat. Yet, in light of the non-mandatory nature of choice-
of-law rules stipulated in national arbitration laws, and as sometimes explicitly set forth
in those laws, the arbitrators should apply the choice-of-law rules agreed to by the
disputing parties, such as those included in arbitration rules to which the parties have
referred. Contrariwise, internationalized tribunals are not bound to apply the choice-of-
law rules of the seat; rather, they apply the provisions contained in their constituent
document, i.e. the Iran—United States Claims Settlement Declaration and the ICSID
Convention, supplemented by general rules of international law.

Having examined national arbitration laws, arbitration rules, the Iran—United States
Claims Settlement Declaration, and the ICSID Convention, we found that these
instruments give the parties and the arbitrators much freedom as concerns the law
applicable to the merits of the dispute. Thus, the parties may agree to the application of
national or international law; and frequently, a combination of both.

Moreover, the trend is to allow both territorialized and internationalized tribunals to
apply either national and/or international law to the dispute in the absence of a choice-of-
law agreement by the parties. It was also observed that the application of both sources of
law may reflect the private dimension of choice-of-law rules by virtue of the adherence
by arbitrators to the doctrine of party autonomy and the centre-of-gravity test.

Considering further that the freedom enjoyed by the arbitral tribunals is tempered by
a public dimension through the concepts of public policy and mandatory and peremp-
tory norms of both a national and an international nature, the stage is thereby set for a
sui generis possibility for interplay between the national and the international legal
orders. We will examine this interplay more fully in Chapters 5 to 7, dedicated to
arbitral practice.
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4

The Scope of the Arbitration Agreement:
Claims and Counterclaims of a National
and/or International Nature

The limits of this honorable commission are found and only found in the
instrument which created it [...]. An arbitral tribunal is one of large and
exclusive powers within its prescribed limits, but it is as impotent as a morning
mist when it is outside these limits.!

1. Introduction

In the previous chapter, we saw that choice-of-law rules frequently allow for the
application of national and international law to the merits of investment disputes
between foreign investors and host states. As for the tribunals’ choice-of-law method-
ology, we also observed that the doctrine of party autonomy may serve to limit the
application of national or international law, depending on whether the parties have
reached an agreement on the sole application of international or national law,
respectively.

Another factor that influences the choice-of-law methodology of investment tribu-
nals relates to the arbitration agreement entered into between the disputing parties.
This agreement sets out the kind of disputes that the parties have agreed shall be settled
by arbitration; and tribunals must act within the bounds of this agreement, on which
rests its jurisdiction ratione materiae.2 Otherwise, the award rendered runs the risk of
annulment and non-enforcement,? which is consistent with the consensual nature of
arbitration.* This chapter examines the consequences the arbitration agreement may
have for the decision of tribunals to apply national or international law to the merits of
the dispute. Briefly stated, this depends on whether the agreement in question allows
for the bringing of claims of a national and/or international nature. The choice-of-law
technique of characterization assists tribunals in classifying claims as national or
international; and it will therefore be considered first (Section 2).

As will be demonstrated in Section 3, some arbitration agreements have a broad
scope, extending the tribunals’ jurisdiction to claims of both a national and an
international nature. Other, more narrowly worded arbitration agreements encompass

1 French Company of Venezuelan Railroads case (1905), Ralston’s Report, p. 367, at p. 444, cited
in B. Cheng, General Principles of Law as Applied by International Courts and Tribunals (London,
Stevens, 1953), 259.

2 See Chapter 2, Section 2 (on features of the arbitral process).

3 See Chapter 2, at Section 3.2.1.2 (on annulment as an exercise of control); Section 3.2.3 (on the
(New York) Convention on the Recognition and Enforcement of Foreign Arbitral Awards); and
Section 4.2.1 (on ICSID tribunals’ insulation from the law of the seat).

4 See N. Blackaby et al., Redfern and Hunter on International Arbitration (Oxford, Oxford University
Press, 2009), 340.
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106 The Scope of the Arbitration Agreement

solely national or international claims. In these latter cases, the power of the tribunal to
apply national and/or international law will be restricted, in line with the nature of the
claim(s) brought before it.

The jurisdiction and admissibility of host state counterclaims in investment (treaty)
arbitration also influence the possibility of tribunals to settle claims of a national nature.
We will discuss this topic separately in Section 4. In particular, we will consider
whether the requirement of connexity between the counterclaim and the initial claim
constitutes an obstacle for the host state to bring claims based in national law against
investor claims based on alleged treaty violations.

2. Characterization: The National or International
Nature of Claims

Characterization (or classification) refers to the process of assigning a factual situation
to its proper legal category.> While it is beyond the scope of this study to analyse in
detail the multiple and often controversial facets of characterization,b and before
focusing on characterization in the context of investment arbitration, it is noted that
the choice-of-law rules of many, if not all, states recognize that a decision to apply the
law of either the forum state or a third state may depend on whether the issue at hand is
one of contracts, torts, succession, property, etc. On the necessity for national courts to
classify the cause of action, North and Fawcett state:

[H]aving satisfied itself that it possesses jurisdiction,” the court must next determine the juridical
nature of the question that requires decision. Is it, for instance, a question of breach of contract or
the commission of a tort? Until this is determined, it is obviously impossible to apply the
appropriate rule for the choice of law and thus to ascertain the applicable law.8

5 See American Law Institute, Restatement (Second) of Conflict of Laws § 7, Comment b (1971)
(‘Characterization is an integral part of legal thinking. In essence, it involves two things: (1) classifica-
tion of a given factual situation under the appropriate legal categories and specific rules of law, and (2)
definition or interpretation of the terms employed in the legal categories and rules of law. The factual
situation must be classified to determine under what legal categories and rules of law it belongs.
Likewise, the terms employed in the legal categories and rules of law must be interpreted in order that
the factual situation may be placed under the appropriate categories and that the rules of law may
properly be applied’); S. Bhuiyan, National Law in WTO Law: Effectiveness and Good Governance in the
World Trading System (Cambridge, Cambridge University Press, 2007), 125.

6 Cf. CM.V. Clarkson and J. Hill, Jaffey on the Confflict of Laws (2002), 523—4 (‘Classification has
been the subject of a great deal of academic discussion. There are various kinds of problems of
classification which can arise, and, indeed, one of the main points of academic disagreement in a
particular case may be over what it is that has to be characterised: the facts, the cause of action, the legal
issue, rules of domestic law or rules of foreign law’); Case Concerning Oil Platforms (Iran v United States
of America), Judgment, 6 November 2003, Declaration of Vice-President Ranjeva, at para. 6 [2003]
ICJ Rep. 161, 221, at para. 6 (‘Defining the “cause” of a claim—the underlying reason therefor—is a
controversial issue in doctrine because of the notion’s malleable character and metaphysical connota-
tions’); F. Marrella, ‘Choice of Law in Third-Millennium Arbitrations: The Relevance of the UNI-
DROIT Principles of International Commercial Contracts’ (2003) 36 Vand. J. Transnatl L. 1137,
1148 (‘Arbitral case law has so far not offered sharp solutions to this classical problem and pragmatism
of arbitrators has been used to escape from these complex issues’).

7 Characterization may also have jurisdictional implications. See e.g., M. Decker, ‘Contract or Tort:
A Conflict of Characterisation” (1993) 42-2 Int'l & Comp. L.Q. 366, 367 (‘The distinction between
contract and tort is also, of course, important for jurisdictional purposes. Under the Brussels and
Lugano Conventions, jurisdiction in contract may be exercised by the courts of the place of perform-
ance of the obligation in question (Article 5(1)), and in matters relating to tort, by the courts of the
place where the harmful event occurred (Article 5(3))’) (footnote not in original).

8 P.M. North and J.J. Fawcett, Cheshire and North’s Private International Law (London, Butter-
worths, 1996), 43.

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




Characterization: The National or International Nature of Claims 107

In consequence, characterization may require resort to the choice-of-law technique of
dépecage, which allows a court or tribunal to apply, in one and the same case, norms
stemming from different legal orders, depending on the nature of the issues at hand.?

It is also noted that the technique of characterization is also used by international
courts and tribunals. The Permanent Court of International Justice stated in the Case
Concerning the Payment of Various Serbian Loans Issued in France (1929): ‘the question
whether it is French law which in this case governs the contractual obligations [ ...] isa
question of private international law which the Court [ . .. ] must decide by reference to
the actual nature of the obligations in question and to the circumstances attended upon
their creation [...].’10

Whereas domestic courts frequently apply the rules of characterization provided by
their Jex fori,!* arbitral tribunals are, as a rule, not so bound.'2 Rather, in case the parties
have not entered into a choice-of-law agreement, territorialized tribunals are directed to
apply, for instance, ‘the law determined by the conflict of laws rules which it considers
applicable’’? or ‘the rules of law which it determines to be appropriate’.14 We recall
from Chapter 3 that these formulations allow tribunals to seek guidance in what have
been termed general principles of private international law;!5 and as a result, both
territorialized tribunals and internationalized tribunals may resort to these general
principles for characterization purposes.1®

9 Cf. V. Heiskanen, ‘Forbidding Dépecage: Law Governing Investment Treaty Arbitration’ (2009)
32 Suffolk Transnat’[ L. Rev. 367, 397 (‘[A] dépecage of the governing law may also arise in the context
of the merits of the claim. Indeed, this is implicit, for instance, in the language of Article 42(1) of the
ICSID Convention, which sets out the substantive law applicable before an ICSID tribunal [...]);
Y. Banifatemi, “The Law Applicable in Investment Treaty Arbitration’ in Arbitration Under Inter-
national Investment Agreements: A Guide to the Key Issues (K. Yannaca-Small, ed., Oxford, Oxford
University Press, 2010), 191, 204. Cf. Case Concerning the Payment of Various Serbian Loans Issued in
France, PCI], Ser. A., No. 20, 1929, Judgment No. 14, 12 July 1929, at 41 (‘(I]t should be observed
that even apart from rules of public policy, it is quite possible that the same law may not govern all
aspects of the obligation’); W.L.M. Reese, ‘Dépecage: A Common Phenomenon in Choice of Law’
(1973) 73(1) Columbia Law Review 58.

10 Case concerning the Payment in Gold of Brazilian Federal Loans Contracted in France, Judgment
No. 15, 12 July 1929, PCI]J, Ser. A., No. 21, 1929, at 121 (emphasis added). See also Serbian Loans
Case, fn. 9, Judgment, at 41-2.

11 See G.C. Moss, ‘International Arbitration and the Quest for the Applicable Law’ (2006) 8(3)
Global Jurist 7. See also Marrella, fn. 6, at 1148-9 (for characterization purposes, domestic courts may
also use the lex causae approach or they can resort to general principles of law); F. De Ly, ‘Concluding
Remarks’ in Interest, Auxiliary and Alternative Remedies in International Arbitration (Dossier of the ICC
Institute of World Business Law, 2008), 237, 239 (‘If one were to makes a comparison with domestic
courts, characterization may be operated in accordance with the lex fori, the lex causae or autono-
mously, with conflict of laws having a clear preference for characterization according to the local law of
the court unless there is uniform law that may indicate a more autonomous approach’).

12 See Chapter 3, Section 2 (on the absence of party agreement on the applicable law). Cf.
B. Goldman, ‘Les conflits de lois dans I'arbitrage international de droit privé’ (1963-II) 109 Recueil
des Cours 422.

13 See, e.g., United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL
Model Law on International Commercial Arbitration (with amendments as adopted in 2006, with
Explanatory Note), art. 28(2).

14 See, e.g., UNCITRAL Arbitration Rules (as revised in 2010), art. 35(1); Rules of Arbitration of
the International Chamber of Commerce (in force as from 1 January 2012), art. 21 (hereinafter ICC
Arbitration Rules), art. 17(1). See also Chapter 3, Section 3.2.1 (on the indirect and direct method of
ascertaining the applicable law).

15 See Chapter 3, Section 3.2.2 (on the (non-) applicability of national and international law).

16 Cf. Moss, fn. 11, at 8; Marrella, fn. 6, at 1152; K. Lipstein, ‘Conflict of Laws Before
International Tribunals: A Study in the Relation Between International Law and Conflict of Laws’
(1941) 27 Transactions of the Grotius Society: Problems of Peace and War, Papers Read Before the Society
in the Year 1941 143, 158-9.
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108 The Scope of the Arbitration Agreement

A further difference with national courts is that the latter generally resort to
characterization in order to determine which national law should be applied to the
merits. In investment arbitration, the question is normally whether the national law of
the host state or international law is applicable.!” Characterization may assist invest-
ment tribunals in providing an answer to that question, and this is where it takes on
significance in the context of this study.18 In particular, the applicable law may depend
on whether an issue or cause of action should be construed as contractual or non-
contractual in nature.!® In short, such classification is determined by the source of the
right (and corresponding obligation) relied upon by the claimant (or counter-claimant)
vis-a-vis the respondent (or claimant). When a claimant relies on a right set forth in a
contract, the cause of action is contractual in nature. Contrariwise, where the right in
question finds its source outside the contract, it should be characterized as non- or
extra-contractual. For this reason, characterization is also referred to as ‘cause-of-action’
analysis.20

What is important for our purposes, and as will be discussed and illustrated in detail
in Chapter 5 to 6, is that contractual claims (and counterclaims) often require the
application of national law,2! while non-contractual claims may be based in both
national and international law.22 For instance, a foreign investor whose property has
been expropriated without compensation may rely on a provision in national law that
requires compensation for expropriation; but the investor may also rely on a provision
in an investment treaty or customary international law. In addition, it is possible that
the contract at hand explicitly prohibits expropriation; and in such a case, the investor
will be able to seek a contractual remedy.?3 Illustrative of the various rights that may be
invoked (contractual and non-contractual claims of both a national and an inter-
national nature) is the following excerpt from Duke Energy Electroquil Partners &
Electroquil S.A. v Republic of Ecuador (2008):

17 Cf. C. McLachlan, ‘Investment Treaty Arbitration: The Legal Framework’ in 50 Years of the New
York Convention (ICCA Congress Series no 14, A.J. van den Berg, ed., Kluwer, Alphen aan den Rijn,
Kluwer Law International, 2009), 95, 114. See also Chapter 1, Section 2 (on the scope of and
terminology used in the study); Chapter 3, Section 3.2.2 (on the (non-) applicability of national and
international law).

18 Cf. McLachlan, fn. 17, at 113 (‘The starting-point for the analysis, as in private international law,
is the identification and characterization of the particular sssue to which the legal rule is to be applied,
and the selection of the legal system which properly applies to the determination of that issue’
[emphasis in original; references omitted]).

19 Cf. Maffezini v Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000 (F.O. Vicuiia,
T. Buergenthal, M. Wolf, arbs) (the tribunal applied international and Spanish law depending on the
nature of the specific issue at hand, substantive or procedural).

20 Cf. Z. Douglas, ‘Nothing if not Critical for Investment Treaty Arbitration: Occidental, Eureko
and Methanex’ (2006) 22(1) Arb. Int'l. 27, 40.

21 See Chapter 5, Section 2.3.1 (on contractual claims). It is noted that this is a general rule which is
set aside where the parties have made an agreement to the contrary. See Chapter 3, Section 3.1.1 (the
parties may stipulate the application of national and/or international law); Chapter 6, Section 2.1.1 (on
express or implied ‘internationalization’ of investment contracts).

22 See Chapter 5, Section 2.3.2 (on non-contractual claims); Chapter 6, Section 2.2 (on the
international nature of the claim). Again, the parties may specifically agree to the application of
national and/or international law. See Chapter 3, Section 3.1.1 (the parties may stipulate the applica-
tion of national and/or international law).

23 See B.M. Cremades and D.J.A. Cairns, ‘Contract and Treaty Claims and Choice of Forum in
Foreign Investment Disputes’ in Arbitrating Foreign Investment Disputes: Procedural and Substantive
Legal Aspects (N. Horn and S. Kréll, eds, The Hague, Kluwer Law International, 2004), 325, 328;
Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of Ghana,
Award on Jurisdiction and Liability, 27 October 1989. See also Section 3.1 (on arbitration with
privity); Chapter 1, Section 2 (on the scope of and terminology used in the study).
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The Tribunal has found that [the host state] violated the [Power Purchase Agreements’] provisions
and Ecuadorian law [...] [TThe Tribunal will [now] determine whether such violations, together
with Ecuador’s conduct in relation to the claims covered by the Arbitration Agreement, constitute
breaches of the applicable principles of international law and, in particular, of the BIT standards.2

In light of the consequences that characterization may have for jurisdiction purposes as
well as the applicable law,25 an important question that arises is whether it is sufficient
for the investor to characterize its claim in light of an international norm, such as
wrongful expropriation contrary to the investment treaty at hand, or whether it falls
upon the tribunal to ascertain the ‘true’ nature of the claim in accordance with objective
criteria.26 Arbitral tribunals and scholars have in this context generally focused on the
difference between contract and treaty claims, the source of the right invoked being a
contract or a treaty respectively.2” As observed by the ICSID Tribunal in PSEG Global,
Inc. v Turkey (2007), this issue is not without contention: “The difference between
contract-based claims and treaty-based claims has been discussed by various inter-
national arbitral tribunals [...]. Where to draw the line, however, is not easy in
practice as has been evidenced by the discussion of these various cases.”?® And, states
Crawford: ‘we do not have a jurisprudence constante in relation to [...] the relation
between treaty and contract.’??

Still, some emerging trends are discernible. For instance, it is recognized that for
purposes of jurisdiction, characterization is primarily for the claimant.3° Nonetheless,
the importance of applying objective criteria has been emphasized both in scholarship3!

24 Duke Energy Electroquil Partners & Electroquil S.A. v Republic of Ecuador, ICSID Case No. ARB/
04/19, Award, 18 August 2008 (G. Kaufmann-Kohler, E.G. Pinzdn, A.J. van den Berg, arbs), para. 311.

25 Cf. G. Sacerdoti, Case T 8735-01-77, The Czech Republic v CME Czech Republic B.V., Svea
Court of Appeal (expert legal opinion for CME) TDM 2(5) (2005), at 39 (‘[TThe type of claim made
(contractual right, right under the law of the host State or breach of the treaty) has a decisive influence
as to the legal provisions (contractual, statutory or international) that must be resorted to by the arbitral
tribunal in order to pass upon the claim and solve the dispute’).

26 See generally B.S. Vasani and T.L. Foden, ‘Burden of Proof Regarding Jurisdiction’ in Looking ro
the Future: Essays on International Law in Honor of W. Michael Reisman (M.H. Arsanjani etal., eds,
Leiden, Nijhoff, 2011).

27 See Cremades and Cairns, fn. 23, at 326; ].J. van Haersolte-van Hof and A.K. Hoffmann, ‘The
Relationship Between International Tribunals and Domestic Courts’ in Oxford Handbook of Inter-
national Investment Law (P. Muchlinski et al., eds, Oxford, Oxford University Press, 2008), 962, 966;
Azurix v Argentina, Decision on Jurisdiction, 8 December 2003 (A.R. Sureda, E. Lauterpacht, D.
H. Martins, arbs), para. 79.

28 PSEG Global Inc., The North American Coal Corporation, and Konya llgin Elektrik Uretim ve
Ticaret Limited Sirketi, ICSID Case No. ARB/02/5, Decision on Jurisdiction, 4 June 2007
(F.O. Vicuna, L.Y. Fortier, G. Kaufmann-Kohler, arbs), paras 170-171.

29 J. Crawford, ‘Similarity of Issues in Disputes Arising under the Same or Similarly Drafted
Investment Treaties’ in Precedent in International Arbitration (E. Gaillard and Y. Banifatemi, eds,
Huntington, NY, Juris Publishing, IAI Series No. 5, 2008), 97, at sentence preceding fn. 15
[references omitted]).

30 See C. Schreuer, ‘Investment Arbitration: A Voyage of Discovery (2005) 71 Arbitration 73, 76
(‘Most tribunals have held that, in principle, the characterisation of the claim for purposes of
jurisdiction is undertaken by the claimant. The tribunal will decide on the accuracy of this provision
characterisation in its decision on the merits’); SGS Société Générale de Surveillance, S.A. v Pakistan,
ICSID Case No. ARB/01/13, Decision on Jurisdiction, 6 August 2003 (F.P. Feliciano, A. Faurés,
J.C. Thomas, arbs), para. 145.

31 See Douglas, fn. 20, at 40; Douglas, The International Law of Investment Claims (Cambridge,
Cambridge University Press, 2009), 263 (Rule 27); Douglas, “The Hybrid Foundations of Investment
Treaty Arbitration’ (2003) 74 Brit. Y.B. Intl L. 151, 236-89; C. Schreuer, ‘Investment Treaty
Arbitration and Jurisdiction over Contract Claims: The Vivendi I Case Considered’ in International
Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA, Bilateral Treaties and
Customary International Law (T. Weiler, ed., London, Cameron May, 2005), 281, 322.
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110 The Scope of the Arbitration Agreement

and by arbitral tribunals. For example, the ICSID Tribunal in Pan American Energy v
Argentina (20006) stated that whereas a claimant should demonstrate that prima facie32
its claims, as formulated, fit into the jurisdictional parameters set out by the relevant
instrument, ‘labelling is not enough. For, if everything were to depend on characterisa-
tions made by a claimant alone, the inquiry to jurisdiction and competence would be
reduced to naught, and tribunals would be bereft of the compétence de la compétence
enjoyed by them [...].”33 As stated by a different tribunal: ‘[T]here comes a time when
it is no longer sufficient merely to assert that a claim is founded on the Treaty. The
Tribunal must determine whether the claim truly does have an autonomous existence
outside the contract.’34

One test that has been used for characterization purposes is the Vivendi test’,35
named after the decision on annulment by the ICSID ad hoc committee in Comparia
de Aguas del Aconquija, SA and Vivendi Universal v Argentina (2002), and which
referred to the ‘essential’ or ‘fundamental basis’ of the claim.3¢ While valuable, this
test is not unambiguous. Sole Arbitrator Paulsson stated in Pantechniki S.A. Contractors

& Engineers v Republic of Albania (2009):

Albania [...] has sought to synthesise the precedents to the effect that claims have the same
‘essential basis’ if they have the same factual predicates and request the same relief; it is not
permissible merely to reformulate local contractual claims [...]. I am not persuaded that such
generalities are helpful in deciding individual cases. The same facts can give rise to different legal
claims. The similarity of prayers for relief does not necessarily bespeak an identity of causes of
action. What I believe to be necessary is to determine whether claimed entitlements have the
same normative source. But even this abstract statement may hardly be said to trace a bright line
that would permit rapid decision. The frontiers between claimed entitlements are not always
distinct. Each situation must be regarded with discernment.3”

32 See A. Sheppard, ‘“The Jurisdictional Threshold of a Prima-facie Case’ in Oxford Handbook of
International Investment Law (P. Muchlinski et al., eds, Oxford, Oxford University Press, 2008), 932,
960 (‘The prima-facie test is firmly established as the threshold test for establishing jurisdiction ratione
materiae in investment treaty cases. The formulation of the approach and of the prima-facie test, which
appears to find most favour, is the following: The tribunal should be satisfied that, if the facts alleged by
the claimant ultimately prove true, they would be capable of falling within (or coming within) (or
constituting a violation of) the provisions of the investment treaty’).

33 Pan American Energy LLC and BP Argentina Exploration Company v Argentine Republic, ICSID
Case No. ARB/03/13, Decision on Preliminary Objections, 27 July 2006 (L. Caflisch, B. Stern, A.
J. van den Berg, arbs), para. 50. See also at para. 51 (‘[T]he claims made in the present case must be
taken as they are by the Tribunal at this stage of the proceedings, whose only task it is, in the present
phase of the proceedings, to determine whether, as formulated, they fit into the jurisdictional
parameters set out by the relevant treaty instrument or instruments. This is so because in that phase,
tribunals deal with #he nature and scope of claims and not with the question of whether they are to
succeed’ [emphasis added]).

34 Pantechniki S.A. Contractors & Engineers v Republic of Albania, ICSID Case No. ARB/07/21,
Award, 30 July 2009 (J. Paulsson, sole arb.), para. 64; see also at para. 61; E/ Paso v Argentina, ICSID
Case No. ARB/03/15, Decision on Jurisdiction, 27 April 2006 (L. Caflisch, B. Stern, P. Bernardini,
arbs), para. 60.

35 Douglas, fn. 20, at 39.

36 Compaiia de Aguas del Aconquija, SA and Vivendi Universal v Argentina, ICSID Case ARB/97/3,
Decision on Annulment, 3 July 2002 (L.Y. Fortier, J.R. Crawford, ].C.F. Rozas, arbs), para. 98. Cf.
Woodruff case, American-Venezuelan Mixed Commission, 1903, IX Reports of International Arbitral
Awards 213, 223 (1903-1905) (referring to the ‘fundamental basis of the claim’). See further Section 3.2
(on arbitration without privity). Cf. Occidental Exploration and Production Company v the Republic of
Ecuador, LCIA Case No. UN3467, Final Award, 1 July 2004, para. 57; Gustav F W Hamester GmbH &
Co KG v Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2010 (B. Stern, B. Cremades,
T. Landau, arbs), para. 329. See also van Haersolte-van Hof and Hoffmann, fn. 27, at 964-6.

37 Pantechniki v Albania, fn. 34, at paras 61-62. See also M. Dimsey, The Resolution of International
Investment Disputes: Challenges and Solutions (Utrecht, Eleven International, 2008), 53.
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Characterization: The National or International Nature of Claims 111

While the necessity of a case-by-case analysis should not be underestimated, we do note
the following helpful criteria suggested by Cremades and Cairns in order to distinguish
a treaty claim from a contract claim arising in the context of the same dispute.38 First,
and in line with Paulsson’s suggestion,3® they address the source of the right in
question; and they rightly observe that ‘while the basis (or “cause of action”) of a treaty
claim is a right established and defined in an investment treaty, [...] the basis of a
contract claim is some right created and defined in a contract’.4? Secondly, the authors
rely on the content of the right:

The content of treaty and contract rights is normally quite distinct. The most familiar treaty
rights established by BIT' are of a generic nature and defined by international law (i.e., the rights
to national treatment, most-favoured-nation treatment, non-discriminatory treatment, fair and
equal treatment, and compensation in the event of expropriation [...]). In contrast, contract
rights are normally specific to the investment and defined by the domestic law of the Host
State.4!

Thirdly, reference is made to the parties to the claim: the host state is always party to a
treaty claim, but as to contract claims, the party could be a federal or regional unit of the
state, or a state entity or agency.*2 Fourthly, Cremades and Cairns rely on the
applicable law: whereas treaty claims are generally governed by international law,
contract claims are likely to be determined according to the host state’s law relating
to administrative contracts.43 Finally, they draw attention to the fact that while
a successful treaty claim leads to state responsibility under international law, a
successful contract claim results in state responsibility under the rules of the
national law of the host state.#4 The criteria relating to the nature of the claim
and the consequences for the applicable law will be discussed in more detail in the
following section relating to the scope of the arbitration agreement, as well as in

Chapters 5 and 6.45

38 Cremades and Cairns, fn. 23, at 327-31.

39 Pantechniki v Albania, fn. 34, at para. 62 ("What I believe to be necessary is to determine whether
claimed entitlements have the same normative source’).

40 Cremades and Cairns, fn. 23, at 327. Cf. G. Santiago Tawil, ‘The Distinction Between Contract
Claims and Treaty Claims: An Overview’ in International Arbitration 2006: Back to Basicss (ICCA
Congress Series, 2006 Montreal Volume 13, A.]. van den Berg, ed., Kluwer Law International, 2007),
492, 543 (‘[T]he cause of action is the central tenet to distinguish a contract claim from a treaty claim.
A contract claim alleges a breach of a contract while a treaty claim invokes a breach of the treaty’).

41 Cremades and Cairns, fn. 23, at 328.

42 Cremades and Cairns, at 329-30.

43 Cremades and Cairns, at 330.

44 Cremades and Cairns, at 330. See also at 327 (while the first criterion is unique, the ‘other
four criteria normally will distinguish a treaty claim from a contract claim, but not without the
possibility of overlapping in particular cases’). Another test is referred to as the ‘triple identity test’
See, e.g., Joy Mining Machinery Ltd v Egypt, ICSID Case ARB/03/11, Decision on Jurisdiction, 6
August 2004 (F.O. Vicuna, W.L. Craig, C.G. Weeramantry, arbs), para. 75 (‘In part, the
distinction between these different types of claims [contract versus treaty] has relied on the test
of triple identity. To the extent that a dispute might involve the same parties, object and cause of
action it might be considered to be a dispute where it is virtually impossible to separate the contract
issues from the treaty issues [...]"). For criticism of this test, see van Haersolte-van Hof and
Hoffmann, fn. 27, at 967-8.

45 See Section 3 (on the scope of the arbitration agreement: national and/or international claims).
See also Chapter 5, Section 2.3 (on the national nature of the claim); Chapter 6, Section 2.2 (on the
international nature of the claim).
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112 The Scope of the Arbitration Agreement

3. The Scope of the Arbitration Agreement: National and/or

International Claims

Having seen how characterization assists tribunals in characterizing a claim as either
national or international in nature, we will now consider the extent to which various
arbitration agreements encompass both types or either type of claims. Arbitration is
consensual in nature and the jurisdiction of arbitral tribunals is therefore a product of the
intentions of the parties as reflected in their arbitration agreement.4¢ These agreements
differ in language; and the interpretation of the parties’ intentions as to the scope of their
agreement is not always an easy exercise.#’ It has been noted already that arbitration
agreements can be included in an investment contract (arbitration with privity), or they
can be based on the acceptance by the foreign investor of an offer to arbitrate provided
by the host state in its national legislation or in an investment treaty to which the
investor’s home state is a party (arbitration without privity).48 Consequently, a decision
whether arbitration agreements include contractual and/or non-contractual claims or
counterclaims is largely a matter of contract, national law, and/or treaty interpretation.4?

By virtue of the principle Kompetenz/Kompetenz, tribunals may rule on their own
jurisdiction.3® Their decision is, however, subject to scrutiny by national courts or
ICSID ad hoc committees, as one of the grounds for annulling or denying enforcement
of an award is that it deals with a dispute, or contains decisions on matters not falling
within the arbitration agreement.5! National courts differ in their approach when
resolving disputes over arbitral jurisdiction, some fora being more ‘pro-arbitration’
than others.>2 As for investment tribunals, they often—albeit not always>3—construe
arbitration agreements in an inclusive manner.54 Commenting on international com-
mercial arbitration in general, Redfern and Hunter observe: ‘arbitrators are likely to

46 See Chapter 2, Section 2 (on features of the arbitral process); Section 1 (Introduction).

47 See C. Schreuer, ‘Consent to Arbitration’ in Oxford Handbook of International Investment Law
(P. Muchlinski etal., eds, Oxford, Oxford University Press, 2008), 830, 866; A. Reinisch, ‘How
Narrow are Narrow Dispute Settlement Clauses in Investment Treaties?” (2011) 2(1) J. Int! Disp.
Settlement 115.

48 Chapter 2, Section 2 (on features of the arbitral process). See also ICSID, ICSID Caseload—
Statistics, Issue 2012—1, at 10 (as concerns the basis of consent invoked to establish ICSID jurisdiction
in cases registered under the ICSID Convention and Additional Facility Rules, chart number 5 shows
that 63 per cent are based on a BIT; 20 per cent on an investment contract between the investor and
the host state; 6 per cent on the investment law of the host state; and the rest on multilateral investment
agreements and multilateral investment agreements, such as the Energy Charter Treaty and NAFTA).

49 See Blackaby et al., fn. 4, at 108; Douglas, fn. 31, The International Law of Investment Claims, at
274 (Rule 6). In arbitration with privity, arbitration agreements are generally governed by the law of
the tribunal’s juridical seat, and again—where relevant—the ICSID Convention. See SCC Case 10/
2005, Interlocutory Arbitral Award, 2006, at para. 6.1; Chapter 5, Section 3.2.2.1 (on the supervening
role of international law when the parties have agreed to the sole application of national law);
Chapter 1, Section 2 (on the scope of and terminology used in the study).

50 See Chapter 2, Section 2 (on features of the arbitration process).

51 See Chapter 2, Section 3.2.1.2; Section 3.2.2; and Section 4.2.1. Cf. Blackaby etal., fn. 4, at 345.

52 G.B. Born, International Commercial Arbitration (Ardsley, NY, Transnational Publishers, 2001),
298-9. See also Blackaby etal., fn. 4, at 107. On pro-arbitration attitudes of national courts, see also
Chapter 2, Section 3.3 (on the influence of the delocalization theory on state practice).

53 One more contentious issue, which is discussed in Section 3.2 of this Chapter (on arbitration
without privity), concerns the interpretation of dispute settlement clauses inserted in investment
treaties and that refer to ‘all disputes’.

54 For a discussion on the interpretation of arbitration agreements, see Duke Energy v Ecuador, fn.
24, Award, at paras 127-143; Ceskoslovenska Obchodni Banka, A.S. v The Slovak Republic, ICSID Case
No. ARB/97/4, Decision on Jurisdiction, 24 May 1999 (H. van Houtte, P. Bernardini, A. Bucher,
arbs), para. 35; Schreuer, fn. 47, at 861-4.
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take a less restrictive approach than the courts. This is understandable. An arbitrator is
likely to consider that as there are disputes between the parties, it would be sensible to
try, so far as possible, to resolve them all in the same set of proceedings.’>> This practice
enhances the likelihood that the tribunals have jurisdiction over claims and counter-
claims of both a contractual and a non-contractual nature, which again increases the
possibility that both national and international law will be applied to the merits of the
dispute.

3.1. Arbitration with privity

Investment contracts often contain arbitration clauses referring to disputes ‘arising out
of’, ‘in connection with’, or ‘relating to’ the contract at hand.5¢ Other formulations
include ‘all disputes relating to this Agreement, including any question regarding its
existence, validity, breach or termination’ and ‘all disputes relating to this Agreement or
the subject matter hereof’.5” For instance, the Power Purchase Agreement (PPA)
involved in the ICSID case Tanzania Electric Supply Company Limited v Independent
Power Tanzania Limited (2001) stipulated:

[Alny dispute arising out of or in connection with the PPA should be settled by arbitration in
accordance with the Rules of Procedure for Arbitration Proceedings of the International Centre
for the Settlement of Investment Disputes (the ICSID Arbitration Rules’) established by the
Convention on the Settlement of Investment Disputes between States and Nationals of other
States (the ICSID Convention’).58

This clause and clauses of comparable language clearly encompass contractual claims.
In the case of SPP (Middle East) v Arab Republic of Egypt (1983), Clause 20 of the
parties’ agreement provided: ‘Any disputes relating to this Agreement shall be referred
to the arbitration of the International Chamber of Commerce in Paris, France.’??
According to the ICC Tribunal, ‘[i]t follows [from Clause 20] that any disputes relating
to the extent of the Government’s obligations assumed by its signature and as to
whether there has been any breach of those obligations is within the scope of the

55 Blackaby etal., fn. 4, at 107 (emphasis in original). See also A.M. Steingruber, Consent in
International Arbitration (Oxford, Oxford University Press, 2012), 5.

56 G.B. Born, International Arbitration and Forum Selection Agreements; Drafting and Enforcing
(Alphen aan den Rijn, Kluwer Law International, 2006), 39.

57 Born, at 39.

58 Tanzania Electric Supply Company Limited v Independent Power Tanzania Limited, ICSID Case
No. ARB/98/8, Award, 12 July 2001 (K.S. Rokison, C.N. Brower, A. Rogers, arbs), para. 10 (emphasis
added). See also RSM Production Corporation v Grenada, ICSID Case No ARB/05/14, Award, 13
March 2009 (V.V. Veeder, B. Audit, D.S. Berry, arbs), para. 213 (‘In its Request for Arbitration, the
Claimant invoked the Arbitration Agreement (contained in Article 26.2 of the 1996 Agreement [ ... ).
According to that provision [...] “all disputes with respect to any matter arising out of or relating to
the Petroleum Agreement shall be referred to arbitration pursuant to Article 26.3.” Article 26.3 then
provides that unresolved disputes shall be submitted for settlement by arbitration to ICSID’); National
Oil Corporation v Libyan Sun Oil Company, ICC Case No. 4462, First Award (on force majeure), 31
May 1985, 29 L.L.M. 565, 577 (1990) (Article 232 of the Exploration and Production Sharing
Agreement provided: ‘Any controversy or claim arising out of or relating to this Agreement, or breach
thereof, shall, in the absence of an amicable arrangement between the Parties, be settled by arbitration,
in accordance with the Rules of Conciliation and Arbitration of the International Chamber of
Commerce, in Paris, France [...]).

59 SPP (Middle East) Lid v Arab Rep. of Egypt, ICC Award No. 3493, Award, 16 February 1983
(G. Bernini, M. Littman, A. Elghatit, arbs), 22 I.L.M. 752, 769 (1983), at paras 16, 46.
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114 The Scope of the Arbitration Agreement

arbitration clause.’®® In Chapter 5, we will see that as a rule and unless the parties have
agreed otherwise, contractual claims are governed by national law.61

While less obvious,52 scholars support and arbitral practice contains numerous
examples of arbitrators construing similar arbitration clauses also to encompass non-
contractual claims, the latter being amenable to the application of both national and
international law. According to Douglas’ Rule 29:

Where the host state party’s consent to arbitration is stipulated in an investment agreement rather
than in an investment treaty, then, subject to the terms of the arbitration clause, the tribunal’s
jurisdiction ratione materiae may extend to claims founded upon an international obligation on
the treatment of foreign nationals and their property in general international law, an applicable
investment treaty obligation, a contractual obligation, a tort, unjust enrichment or a public act of
the host state party in respect of measures of the host state relating to the claimant’s investment.63

As for arbitral practice, the arbitration clause in Wintershall A.G. et al v Government of
Qatar (1987-89), which was contained in the parties’ Exploration and Production
Sharing Agreement (EPSA), referred to ‘any doubt, difference or dispute [...] con-
cerning the application, interpretation or performance of [the EPSA] or any other
matter [t]herein contained, or in connection [t]herewith, or the rights and liabilities of
either party [tlhereunder [...].6% On the merits, the UNCITRAL Tribunal deter-
mined not only that there had been no breach of the EPSA, but also that there had been
no expropriation of the claimant’s contractual rights and economic interests under the
EPSA.¢65

A further example is the Lena Goldfields arbitration (1930), in which article 90(A) of
the concession agreement provided: ‘[a]ll disputes and misunderstandings concerning
the interpretation or performance of this agreement and all appendices thereto, on the
declaration of either party, shall be examined and settled by an arbitration court.’s¢ In
that case, the tribunal held in favour of the claimant on the basis of unjust enrichment,
a non-contractual cause of action.6”

We also refer to the case Libyan American Oil Co. (LIAMCO) v Libyan Arab Republic
(1977), in which the arbitration clause stipulated:

If at any time during or after the currency of this contract any difference or dispute shall arise
between the Government and the Company concerning the interpretation or performance of the
provisions of this contract, or its annexes, or in connection with the rights and liabilities of either
of the contracting parties hereunder, and if the parties should fail to settle such difference or

60 SPP v Egypt, at paras 16, 46.

61 See Chapter 5, Section 2.3.1 (on contractual claims).

62 See Born, fn. 56, at 298 (‘The most frequent, and important, issue that arises in the interpret-
ation of international arbitration agreements relates to the “scope” of the parties” agreement; that is,
what category of disputes or claims have the parties agreed to submit to arbitration? Disputes frequently
arise concerning the application of arbitration agreements to particular contract claims or, even more
commonly, non-contractual claims based upon tort or statutory protections’ [references omitted]);
M. Blessing, Introduction to Arbitration: Swiss and International Perspectives (Basel, Helbing und
Lichtenhahn, 1999), 192.

63 Douglas, fn. 31, The International Law of Investment Claims, at 277. See also Fouchard, Gaillard,
Goldman on International Commercial Arbitration (E. Gaillard and J. Savage, eds, The Hague, Kluwer
Law International, 1999), 307.

64 Wintershall A.G. v Government of Qatar, Partial Award, 5 February 1988 and Final Award, 31
May 1988, 28 I.L.M. 795, 810 (1989) (J.R. Stevenson, 1. Brownlie, B. Cremades, arbs).

65 Wintershall v Qatar, at 812—13. See also Chapter 5, Section 2.3.1 (on contractual claims).

66 V.V. Veeder, ‘The Lena Goldfields Arbitration’ (1998) 47 Int'l & Comp. L.Q. 747, 790. See also
Chapter 6, Section 2.1.1 (on express or implied ‘internationalization’ of investment contracts).

67 See Veeder, at 790.
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dispute by agreement, the same shall, failing any agreement to settle it in any other way, be
referred to two Arbitrators [...].68

In the ensuing arbitration, a foreign investor advanced claims of both a contractual and
a non-contractual nature, relying on both national and international law. More
specifically, the investor contended that the Libyan nationalization measures of 1973
and 1974, concerning LIAMCO’s 25.5 per cent undivided interest in various conces-
sions, were politically motivated, discriminatory, and confiscatory in nature; that the
measures constituted a denial of justice, a wrongful taking and an unlawful breach of
contract; and that the measures were illegal as contrary to the principles of the law of
Libya common to the principles of international law.6?

On the arbitrability of the dispute and the jurisdiction of the tribunal, sole Arbitrator
Mahmassani first commented on the ‘very wide’ scope of the arbitration clause.”® He
went on to observe that the dispute at hand arose after the unilateral termination of the
contract by the Libyan state in nationalizing all the property, assets, and concession
rights of LIAMCO, and that it concerned the legality of that nationalization and
LIAMCO’s claims.”! He concluded that his jurisdiction was broad enough to cover
that dispute:

It is obvious that all these problems come under the heading of the interpretation and execution
of the concession contracts and the rights and obligations of the parties therein. In other words,
the nationalization, by stopping prematurely the performance of the contract, affects that
performance and relates to the rights and obligations derived therefrom. Therefore, it comes
within the terms of the arbitration clause, and consequently the dispute arising from that
nationalization is obviously an arbitrable issue.”2

Mahmassani was therefore able to give an award on the question whether Libya was
liable for unlawful nationalization.”3

Finally, reference is made to Biloune and Marine Drive Complex Ltd v Ghana
Investments Centre (GIC) and the Government of Ghana (1989).74 In that case, the
parties’ contract stipulated that subject to the provisions of the Ghana Investment Code
of 1985, ‘no enterprise approved under the Code shall be expropriated by the Govern-
ment’ and that ‘no person who owns, whether wholly or in part, the capital of an
enterprise approved under the Code shall be compelled by law to cede his interest in the
capital to any other person’.7> As to the scope of the arbitration agreement, the

UNCITRAL Tribunal stated:

The arbitration clause contained at Article 15 of the GIC Agreement is broad, providing for
arbitration of ‘[a]ny dispute between the foreign investor and the Government in respect of an
approved enterprise’. The Agreement contains an explicit guarantee against expropriation by the
Government. There can be no question that a claim that the Government has interfered with and
expropriated the Claimants’ interest in the venture with GTDC gives rise to a dispute ‘in respect
of an approved enterprise’ under the Agreement.”6

68 Libyan American Oil Company (LIAMCO) v Government of the Libyan Arab Republic, Award, 12
April 1977 (S. Mahmassani, sole arb.), 20 LL.M. 1, 38 (1981) (referring to Clause 28(1); emphasis
added). See also Texaco Overseas Petroleum Co. & California Asiatic Oil Co. (TOPCO/CALASIATIC) v
Gov'’t of the Libyan Arab Republic, Decision on Jurisdiction, 27 November 1975 (Dupuy, sole arb.), 53
I.L.R. 389, 402—4 (1979).

69 LIAMCO v Libya, fn. 68, Award, 20 LL.M. 1, 28-9 (1977).

70 LIAMCO v Libya, at 41. 7t LIAMCO v Libya, at 41.
72 LIAMCO v Libya, at 41. 73 LIAMCO v Libya, at 61 et seq., 85.
74 Biloune v Ghana, fn. 23, Award. 75 Biloune v Ghana, at section IV(C).

76  Biloune v Ghana, at section V(B).
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The contract provided that it was to be construed ‘according to the laws of Ghana’.7”
Thus, any contractual claim for expropriation would seemingly be governed by national
law. In the event, however, the tribunal applied international law to the investor’s
expropriation claim.”8 This may be explained on the basis that the parties had reached
an implicit agreement for the application of international law to contractual claims;”®
but it could also reflect a decision by the tribunal that a non-contractual expropriation
claim, governed by international law, fell within the scope of the broadly worded
arbitration agreement.

Biloune also exemplifies the possible rejection of non-contractual claims on the basis
that they fall outside the scope of the arbitration agreement. The foreign investor
alleged that the host state was liable for violations of international human rights.80 The
tribunal dismissed the claims for lack of jurisdiction:

This Tribunal’s competence is limited to commercial disputes arising under a contract entered
into in the context of Ghana’s Investment Code. As noted, the Government agreed to arbitrate
only disputes ‘in respect of” the foreign investment. Thus, other matters—however compelling
the claim or wrongful the alleged act—are outside this Tribunal’s jurisdiction. Under the facts of
this case it must be concluded that, while the acts alleged to violate the international human
rights of Mr Biloune may be relevant in considering the investment dispute under arbitration,
this Tribunal lacks jurisdiction to address, as an independent cause of action, a claim of violation
of human rights.8!

In other words, the arbitration agreement precluded the tribunal from applying
international human rights law.82

A final important consideration is that choice-of-law clauses may offer evidence as
concerns the proper construction of arbitration agreements inserted in investment
contracts. Thus, a provision for the application of international law could support a
finding that the parties to the contract also sought to settle claims in tort that could be
based in international law. According to Lauterpacht:

[Bly selecting either ‘general principles of law’ or ‘international law’, or some combination of the
two, as the governing law, a situation is created in which the tribunal empowered to settle
disputes under the agreement may be enabled to perform a dual function: first, that of
determining the compatibility of the conduct of the State party to the agreement with the
terms of the agreement itself; and second, that of deciding whether the conduct of the State party
is in conformity with its obligations under the public international law.83

Similar interplay between the applicable law clause and the scope of the arbitration
agreement is found in investment treaties, which will be examined in the following
subsection dedicated to arbitration proceedings without privity.

77 Biloune v Ghana, at section VI.

78 See Chapter 3, Section 3.1.2 (on express and implicit choice of law).

79 See Chapter 3, Section 3.1.2 (on express and implicit choice of law).

80 Biloune v Ghana, fn. 23, at section VI(B).

81 Biloune v Ghana. See also C. Schreuer and C. Reiner, ‘Human Rights and International Invest-
ment Arbitration’ in Human Rights in International Investment Law and Arbitration (P.-M. Dupuy
etal., eds, Oxford, Oxford University Press, 2009), 82, 83-4.

82 For another case in which the tribunal decided against applying international human rights law,
although on a different basis, see Spyridon Roussalis v Romania, ICSID Case No. ARB/06/1, Award, 7
December 2011 (A. Giardina, M. Reisman, B. Hanotiau, arbs), para. 310, 312.

83 E. Lauterpacht, “The World Bank Convention on the Settlement of International Investment

Disputes’ in Recueil détudes de droit international en hommage a Paul Guggenheim (Geneve, Tribune,
1968), 642, 654.
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3.2. Arbitration without privity

As to arbitration agreements based on a unilateral arbitration offer set out by the
host state in its national law, these may also extend to claims of both a national and
an international nature.84 One example is Southern Pacific Properties (Middle East)
Limited (SPP) v Arab Republic of Egypr (1985/92), where the ICSID Tribunal’s
jurisdiction stemmed from an offer by Egypt in its national law to arbitrate investment
disputes.85 Law No. 43 of 1974 Concerning the Investment of Arab and Foreign Funds
and the Free Zone provided in pertinent part:

Investment disputes in respect of the implementation of the provisions of this Law shall be, or within
the framework of the agreements in force between the Arab Republic of Egypt and the investor’s
home country, or within the framework of the Convention for the Settlement of Investment
Disputes between the State and the nationals of other countries to which Egypt has adhered by
virtue of Law No. 90 of 1971, where such Convention applies.86

On the merits, the tribunal applied both national and international law when it found
that the host state had expropriated SPP’s investment relating to the development of
certain tourist complexes.87

The ICSID case Tradex Hellas S.A. v Albania (1996/99) concerned an alleged
expropriation of an agricultural joint venture.88 Also in this case the foreign investor
brought the dispute on the basis of the host state’s consent to arbitration in its national
law.82 More precisely, the investor relied upon the 1993 Albanian Foreign Investment
Law, article 8(2) of which stated:

(IIf the dispute arises out of or relates to expropriation, compensation for expropriation, or
discrimination and also for the transfers in accordance with Article 7, then the foreign investor
may submit the dispute for resolution and the Republic of Albania hereby consents to the
submission thereof, to the International Centre for Settlement of Investment Disputes (‘Centre’)
established by the Convention on the Settlement of Investment Disputes between States and
National of Other States, done at Washington, March 18, 1965 (‘ICSID Convention’).2°

The parties had not agreed on the law to be applied to the merits, and the tribunal
concluded that ‘it is this 1993 Law which the Tribunal will examine as to whether
Tradex’ claim is justified on the merits’.?! The tribunal thus construed the arbitration
agreement in a more narrow fashion than the tribunal in SPP v Egypz, finding that it was
prevented from examining the expropriation claim on bases other than this Law, such
as other investment laws issued in Albania, the Bilateral Investment Treaty between

84 See, e.g., Ghana Investment Promotion Centre Act 1994 (GIPC ACT 478), section 29 (referring
to ‘any dispute’): Togo Investment Code, Law 85-03, 29 January 1985, art. 4, referred to in J. Collier
and V. Lowe, The Settlement of Disputes in International Law (Oxford, Oxford University Press, 1999),
63 (referring to ‘any dispute’). See generally A.R. Parra, ‘Provisions on the Settlement of Investment
Disputes in Modern Investment Laws, Bilateral Investment Treaties and Multilateral Treaties on
Investment’ (1987) 12(2) ICSID Rev.-FIL] 287.

85 Southern Pacific Properties (Middle East) Limited (SPP) v Arab Republic of Egypt, ICSID Case No.
ARB/84/3, (E. Jimenez de Arechaga, R.F. Pietrowski, M.A.E El Mahdi, arbs), Decision on Jurisdiction
I, 27 November 1985, paras 70, 75; Award, 20 May 1992, para. 24.

86 Southern Pacific, Decision on Jurisdiction, at para. 70 (emphasis added). See also at para. 116.

87 Southern Pacific, Award, at para. 159. See generally Chapter 7, Section 2.2 (on reference to
consistent national and international law).

88 Tradex Hellas S.A. v Albania, ICSID Case No. ARB/94/2, Decision on Jurisdiction, 24
December 1996 (K.H. Béckstiegel, F.F. Fielding, A. Giardina, arbs); Final Award, 29 April 1999.

89 Tradex v Albania, Decision on Jurisdiction, 5 ICSID Rep. 47, 54.

90 Tradex v Albania, at 54.

91 Tradex v Albania, at 54.
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Albania and the investor’s home state, as well as other sources of international law.2
Still, the tribunal interpreted the relevant provisions of the Albanian Investment Law in
light of international law.23

In investment treaty arbitration, the mandate of the tribunal to consider both
national and international claims depends on the specific language of the treaty in
question. Most investment treaties are broad and permit ‘any’ or ‘all’ disputes relating
to investments to be submitted to arbitration.®4 One example is the Swedish Model
BIT, which refers to ‘[a]ny dispute concerning an investment between an investor of
one Contracting Party and the other Contracting Party’.25> Another example is the
Morocco-Italy BIT, which in article 8 covers ‘[a]ll disputes or differences, including
disputes related to the amount of compensation due in the event of expropriation,
nationalisation, or similar measures, between a Contracting Party and an investor of the
other Contracting Party concerning an investment of the said investor on the territory
of the first Contracting Party [...].2¢

While the issue remains controversial,®” several tribunals have construed the latter
and similarly broad dispute settlement provisions to extend to contractual and non-
contractual claims based in both national and international law, as long as the claim at
hand relates to the investment at hand.?8 For instance, article 9 of the Paraguay-
Switzerland BIT at issue in SGS Société Générale de Surveillance S.A. v Republic of
Paraguay (2012) provided for arbitration of ‘disputes with respect to investments
between a Contracting Party and an investor of the other Contracting Party’ and the
ICSID Tribunal found this clause to be broad enough for the investor to bring a claim
for the breach of contract.®® To the tribunal, there was no qualification or limitation in
article 9 on the types of disputes that a foreign investor could bring against the host

92 Tradex v Albania, Final Award, at para. 69.

93 See Chapter 5, Section 3.1.2 (on international law as a source of interpretation).

94 See A. Sinclair, ‘Bridging the Contract/Treaty Divide’ in International Investment Law for the 21st
Century (C. Binder et al., eds, Oxford, Oxford University Press, 2009), 92, 92-3 (noting that this type
of treaty dispute settlement provision is sometimes described as a ‘generic’ or ‘broad’ dispute settlement
clause, and potential claims under it as ‘purely’ contractual claims); Douglas, fn. 31, The International
Law of Investment Claims, at 234 (this dispute settlement clause is ‘by far the most prevalent type of
clause in BITS’).

95 Swedish Model BIT, art. 8(1).

96 Salini Construtorri S.p.A. and Italstrade S.p.A. v Morocco, ICSID Case No. ARB/00/4, Decision
on Jurisdiction, 23 July 2001 (R. Briner, B. Cremades, I. Fadlallah, arbs), para. 59. See also New
Zealand—China Free Trade Agreement, art. 152 (referring to ‘[a]ny legal dispute arising under this
Chapter between an investor of one Party and the other Party, directly concerning an investment by
that investor in the territory of that other Party’); Swiss-Pakistan BIT, art. 9(1).

97 See UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking 26
(January, 2008). For a narrow interpretation see, e.g., E. Gaillard, ‘International Arbitration Law’
N.Y. L. J. (6 October 2005) (‘Absent specific language to the contrary, it may seem odd to interpret a
treaty as creating a jurisdictional basis for a treaty-based tribunal in cases where it is not called upon to
rule on alleged violations of that treaty. There is always a danger in divorcing the jurisdictional
provisions from the substantive terms of the same treaty in that this may suggest that the treaty-
based tribunal has jurisdiction but is invited to rule on a vacuum’); SGS v Pakistan, fn. 30, Decision on
Jurisdiction, at para. 161. Cf. Y. Shany, ‘Contract Claims vs. Treaty Claims: Mapping Conflicts
between ICSID Decisions on Multisourced Investment Claims’ (2005) 99(4) Am. J. Int! L. 835, 844
(Shany characterizes the SGS v Pakistan decision as ‘disintegrationist’).

98 See, e.g., SGS Société Générale de Surveillance S.A. v Republic of the Philippines, ICSID Case No.
ARB/02/6, Decision on Jurisdiction, 29 January 2004, para. 131 (‘disputes with respect to invest-
ments’). See also Chapter 1, Section 2 (on the scope of and terminology used in the study); Chapter 2,
Section 4.2 (on ICSID tribunals).

99 SGS Société Générale de Surveillance S.A. v Republic of Paraguay, ICSID Case No. ARB/07/29,
Award, 10 February 2012 (S.A. Alexandrov, D.F. Donovan, P.G. Mexia, arbs), para. 129.
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state: “The ordinary meaning of Article 9 would appear to give this Tribunal jurisdic-
tion to hear claims for violation of Claimant’s rights under the Contract—surely a
dispute “with respect to” Claimant’s investment—should Claimant have chosen to
bring them before us.’19¢ And, concluded the SCC Tribunal in furii Bogdanov,
Agurdino-Invest Lid, Agurdino-Chimia JSC v Government of the Republic of Moldova
(2005):

Article 10(1) of the BIT extends the offer of arbitration to any disputes between a contracting
state (in this case, the Republic of Moldova) and an investor of the other contracting state arising
in connection with an investment. The language of article 10(1) permits to extend the jurisdic-
tion of the Arbitral Tribunal to any dispute between qualified parties [ . ..], as long as it arises in
connection with an investment as defined in the BIT, and irrespective of whether the dispute is
based on an alleged breach of the BIT, and alleged breach of a contract between the parties, or
other alleged breach of obligation.10!

In that case, the tribunal interpreted the phrase ‘other alleged breach of obligation’ to
include non-contractual claims based in national law.102 The UNCITRAL Tribunal in
Chevron Corporation and Texaco Petroleum Corporation v Republic of Ecuador (2008)
gave a similar interpretation, expressly allowing the bringing of claims based in
customary international law and/or national law:

The Tribunal finds that Article VI(1)(a) does confer jurisdiction over customary international law
claims. Article VI(1)(a), in contrast to Article VI(1)(c) and the wording of a large number of other
BITs, is not limited to causes of action based on the treaty. Its language includes all disputes ‘arising
out of or relating to’ investment agreements and this language is broad enough to allow the Tribunal
to hear a denial of justice claim relating to the Concession Agreements. Thus, any limitation to
BIT or domestic law causes of action, if it exists, must be found elsewhere in the BIT.103

This conclusion is supported by the ICSID Tribunal in SGS Société Générale de
Surveillance S.A. v Republic of the Philippines (2004): The term “disputes with respect
to investments” is not limited by reference to the legal classification of the claim that is
made’.194 As recognized by the same tribunal, allowing investors a choice of forum for
resolution of investment disputes of ‘whatever character’ is consistent with the aim of
the BIT at hand to promote and protect foreign investments.195 A broad interpretation,
which also has the benefit of facilitating procedural economy,!°6 finds endorsement in

100 SGS v Paraguay, at para. 129.

101 Jurii Bogdanov, Agurdino-Invest Ltd, Agurdino-Chimia JSC v Government of the Republic of
Moldova, SCC Institute, Award, 22 September 2005 (G. Cordero Moss, sole arb.), at section 2.1
(references omitted).

102 See Chapter 5, Section 2.3.2 (on non-contractual claims).

103 Chevron Corporation and Texaco Petroleum Corporation v Republic of Ecuador, Interim Award, 1
December 2008 (K.-H. Béckstiegel, C.N. Brower, A.J. van den Berg, arbs), para. 109. See also Vivend:
v Argentina, fn. 36, Decision on Annulment, at para. 55; Salini v Morocco, fn. 96, Decision on
Jurisdiction, at para. 61.

104 SGS v Philippines, fn. 98, Decision on Jurisdiction, at para. 131 (emphasis added). See also at
para. 132 (the tribunal, referring to NAFTA, Chapter 11, stated: ‘In other investment protection
agreements, when investor—State arbitration is intended to be limited to claims brought for breach of
international standards (as distinct from contractual or other claims under national law), this is stated
expressly’ [emphasis added]); see also at para. 135 (In principle (and apart from the exclusive
jurisdiction clause in the [Contract]) it was open to SGS to refer the present dispute, as a contractual
dispute, to ICSID arbitration’).

105 SGS v Philippines, at para. 132. Cf. Shany, fn. 97, at 844-5 (‘[T]he SGS v Philippines decision
seems to stand for the diametric integrationist methodology’).

106 See R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford, Oxford
University Press, 2008), 220 (‘The need to dissect cases into contract claims and treaty claims to be
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scholarship. According to Schreuer, ‘[t]he view that a jurisdictional clause referring all
investment disputes to international arbitration vests the tribunal also with competence
over pure contract claims is clearly the better one. There is no reason in law or policy
why this should not be possible or desirable.’”97 To him, ‘[t]he distinction between
contract claims and BIT claims does not mean that these claims must be presented in
different forums. In fact, an arrangement that leads to the adjudication of all claims
arising from an investment dispute in one forum is clearly the preferable solution.’108
Douglas expresses a similar view in his Rule 25:

In accordance with the terms of the contracting state parties’ consent to arbitration in the
investment treaty, the tribunal’s jurisdiction ratione materiae may extend to claims founded
upon an investment treaty obligation, a contractual obligation, a tort, unjust enrichment, or a
public act of the host contracting state party, in respect of measures of the host contracting state
party relating to the claimant’s investment.10?

This reasoning may receive indirect support by the applicable law provision of the
investment treaty at hand, which in cases of broad jurisdictional clauses often specific-
ally allows for the application of both national and international law. As Arbitrator
Moss pointed out in Bogdanov, ‘[t]o evaluate the pleadings presented by the Claimant,
the Arbitral Tribunal applies the BIT and the law of the Republic of Moldova. The law
of the Republic of Moldova is applicable on the basis of the BIT [...].”110

In cases involving broad jurisdictional clauses, characterization takes on heightened
significance where the underlying contract includes a different forum selection clause
than that contained in the treaty at hand.!! This is illustrated by the case of Comparia
de Aguas del Aconquija, SA and Vivendi Universal v Argentina (2000/2002/2007), in
which the contract at issue provided that ‘[flor purposes of interpretation and applica-
tion of this Contract the parties submit themselves to the exclusive jurisdiction of the
Contentious Administrative Tribunals of Tucumdn’.112 The first tribunal reasoned

dealt with by separate fora requires claim splitting and has the potential of leading to parallel
proceedings. This is uneconomical and contrary to the goal of reaching final and comprehensive
resolutions of disputes’); Sinclair, fn. 94, at 104. Cf. Case Concerning Arbitral Award of 31 July 1989
(Guinea-Bissau v Senegal), Judgment, 12 November 1991, Separate Joint Dissenting Opinion of
Judges Aguilar Mawdsley and Ranjeva (translation) [1991] ICJ Rep. 53, 120, para. 13.

107 Schreuer, fn. 31, at 299.

108 Schreuer, fn. 31, at 299. See also Schreuer, A Decade of Increasing Awareness of Investment
Arbitration and Intensive Activity: An Assessment, Opening Address at a Symposium co-organized by
ICSID, OECD and UNCTAD: Making the Most of International Investment Agreements:
A Common Agenda, Paris, 12 December 2005, at 1, available at <http://www.univie.ac.at/intlaw/
pdf/cspubl_84.pdf> (last visited 1 May 2012); C. Schreuer and U. Kriebaum, From Individual to
Community Interest in International Investment Law’ in From Bilateralism to Community Interest:
Essays in Honour of Judge Bruno Simma (U. Fastenrath etal., eds, Oxford, Oxford University Press,
2011), 1079, 1092.

109 Douglas, fn. 31, The International Law of Investment Claims, at 274. See also Douglas, ‘Hybrid
Foundations’, fn. 31, at 256; van Haersolte-van Hof and Hoffmann, fn. 27, at 969-70; C.F. Dugan
et al., Investor-State Arbitration New York, Oxford University Press, 2008), 239; J. Crawford, ‘Treaty
and Contract in Investment Arbitration’ 2008) 24(3) Arb. Int 351, 362-3; Steingruber, fn. 55, at
para. 14.03; O. Spiermann, ‘Applicable Law’ in Oxford Handbook of International Investment Law
(P. Muchlinski etal., eds, Oxford, Oxford University Press, 2008), 89, 103; I. Alvik, Contracting with
Sovereignty (Oxford, Hart Publishing, 2011), 144.

110 Bogdanov, fn. 101, Award, at section 3.2.

111 On forum selection clauses, See Douglas, fn. 31, The International Law of Investment Claims, at
293 (Rule 45). See also Section 4.1.5 (on forum selection agreements).

12 Vivendi v Argentina, fn. 36, Award I, 21 November 2000 (F. Rezek, T. Buergenthal,
P.D. Trooboff, arbs); Decision on Annulment, fn. 36; Award II (G. Kaufmann-Kohler, C.B. Verea,
J.W. Rowley, arbs), 20 August 2007.
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that in order to determine whether the Argentine Government was liable under the
treaty, it would have to ‘undertake a detailed interpretation and application of the
concession contract’.!!3 Since that task had been assigned to the local courts, and
‘because the claims in this case arise almost exclusively from alleged acts of the Province
of Tucumdn that relate directly to its performance under the Concession Contract’, the
tribunal concluded that ‘the Claimants had a duty to pursue their rights with respect to
such claims against Tucumédn in the contentious administrative courts of Tucumdn as
required by article 16.4 of their Concession Contract’.114

The ad hoc committee annulled the award on the basis that the tribunal, while
having had jurisdiction over the claims at hand, had failed to examine them; and as
such, it had manifestly exceeded its powers in the sense of article 52 of the ICSID
Convention.!5 In so holding, the committee noted that the substantive provisions of
the BIT do not relate directly to breach of a municipal contract; ‘[r]ather they set an
independent standard. A State may breach a treaty without breaching a contract, and
vice versa, and this is certainly true of these provisions of the BIT. 116 In its view, the
forum selection clause in the contract did not bar the jurisdiction of the tribunal: where
‘the fundamental basis of the claim’ is a treaty laying down an independent standard by
which the conduct of the parties is to be judged, the existence of an exclusive
jurisdiction clause in a contract between the claimant and the respondent state or
one of its subdivisions cannot operate as a bar to the application of the treaty
standard.’'” The committee also commented on the implications characterization has
for the applicable law:

[W1hether there has been a breach of the BIT and whether there has been a breach of contract are
different questions. Each of these claims will be determined by reference to its own proper or
applicable law—in the case of the BIT, by international law; in the case of the Concession
Contract, by the proper law of the contract, in other words, the law of Tucumdn.!18

In the resubmitted case, the tribunal applied international law when holding that
Argentina was liable for violating the fair and equitable treatment standard and the
prohibition on expropriation, as set out in the governing treaty.!!® The same distinc-
tion between contract and treaty claims was made by the ICSID Tribunal in AES Corp.
v Argentina (2005):

[TThe Entities concerned have consented to a forum selection clause electing Administrative
Argentine law and exclusive jurisdiction of Argentina administrative tribunals in the concession
contracts and related documents. But this exclusivity only plays within the Argentinean legal
order, for matters in relation with the execution of these concession contracts. They do not
preclude AES from exercising its rights as resulting, within the international legal order from two
international treaties, namely the US-Argentina BIT and the ICSID Convention.!2°

13 Vivendi v Argentina, fn. 112, Award 1, at para. 79.

4 Vivendi v Argentina, at section A. See also at paras 79—81; Award II, at para. 7.3.6.

15 Vivendi v Argentina, fn. 36, Decision on Annulment, at para. 115. See also Convention on the
Settlement of Investment Disputes between States and Nationals of Other States (1965), art. 52
(hereinafter ICSID/Washington Convention); Chapter 2, Section 4.2.1 (on the tribunals” insulation
from the law of the seat).

116 Vivendi v Argentina, fn. 36, Decision on Annulment, at para. 95.

17 Vivendi v Argentina, at para. 101 (references omitted). See also at para. 102.

118 Vivendi v Argentina, at para. 96.

19 Vivendi v Argentina, Award I1.

120 AES Corp. v Argentina, ICSID Case No. ARB/02/17, Decision on Jurisdiction, 26 April 2005
(P.-M. Dupuy, K.-H. Bockstiegel, D.B. Janeiro, arbs). See also Suez, Sociedad General de Aguas de
Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v Argentine Republic, ICSID Case No.
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The importance of objective characterization is highlighted by the criticism raised by
Douglas against the decision in Eureko BV v Poland.’2! That case concerned a Dutch
company that, pursuant to a share purchase agreement with the State Treasury of
Poland, had acquired 20 per cent of the shares in an insurance group in Poland, upon
its privatization in 1999.122 The agreement was governed by Polish law, and it included
a forum selection clause in favour of Polish courts.123 According to Eureko, Poland had
breached the Dutch—Polish BIT by failing to implement its alleged right, pursuant to
an addendum to the agreement, to acquire an additional 21 per cent of the shares upon
an Initial Public Offering to be implemented by the State Treasury; and more
particularly the BIT’s provisions on fair and equitable treatment, expropriation, and
the ‘umbrella’ clause.’24 According to Poland, however, Eureko’s claims should be
declared inadmissible ‘since they are predicated upon contractual claims for which,
under express terms of the [contract], exclusive jurisdiction resides in the competence
of a “Polish public court competent with respect to the Seller”.125

Rather than conducting its own analysis of the essential basis of the claims at hand,
the tribunal merely stated: ‘Claimant in the present arbitration advances claims for
breach of the Treaty and, applying the teaching of the decision of the ad hoc committee
in the Vivendi annulment case, every one of those claims must be heard and judged by
this Tribunal.”126 The investor prevailed on the merits.127

In his dissent, Arbitrator Rajski, rebuked his fellow arbitrators for transforming what
he viewed as a simple contractual dispute under Polish law into an internationally
justiciable matter.128 In his view, the tribunal’s disregard of the contractual nature of
the dispute may lead to the creation of a privileged class of foreign parties to commercial
contracts who may transform their contractual disputes with state-owned companies
into BIT disputes, so that ‘jurisdiction clauses agreed by the parties submitting all
contractual disputes between the parties to an international arbitration tribunal or a
state court may be easily frustrated by a foreign contracting party’.12? Douglas agrees:

Although the tribunal in Eureko purported to apply the Vivend; test, in actual fact it did no such
thing. The essential basis of a claim is not what the claimant says it is. Otherwise it would not be a
judicial test at all. This is a threshold question for the tribunal, which is bound to undertake an
examination of the juridical basis of the claim to determine whether it is properly classified as
contractual or founded upon the treaty.13°

There are also investment treaties that specifically limit arbitrable claims to those that
concern host state obligations as set out in the treaty.!3! Such practice is illustrated by
the BIT between Malaysia and Ghana, defining an investment dispute as one ‘between

ARB/03/17 (J.W. Salacuse, G. Kaufmann-Kohler, P. Nikken, arbs), Decision on Jurisdiction, 16 May
2006, paras 41 et seq.; Victor Pey Casado and President Allende Foundation v Republic of Chile, ICSID
Case No. ARB/98/2, Award, 8 May 2008 (P. Lalive, G. Leoro Franco, M. Chemloul, E. Gaillard arbs),
at paras 493, 496.

121 Douglas, fn. 20, at 38—44.

122 Eyreko BV v Republic of Poland, Partial Award, 19 October 2005 (S.M. Schwebel, J. Rajski, L.
Y. Fortier, arbs).

123 Eyreko v Poland, at para. 93.

124 Eyreko v Poland, at para. 88.

125 Eyreko v Poland, at para. 81.

126 Eyreko v Poland, at para. 113.

127 Eureko v Poland, fn. 122, Partial Award, at para. 260.

128 Eyreko v Poland, Dissenting Opinion Rajski.

129 Eyreko v Poland, at para. 11.

130 Douglas, fn. 20, at 39. See also at 40—1; van Haersolte-van Hof and Hoffmann, fn. 27, at 973.

131 There are also examples of investment treaties that contain even narrower dispute settlement
clauses. See Reinisch, fn. 47.
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a national or company of one Contracting Party and the other Contracting Party
concerning an obligation of the latter under this agreement in relation to an investment
of the former’.132 By definition, an arbitral tribunal set up pursuant to such a treaty
would only be competent to consider BIT claims, i.e., non-contractual claims of an
international nature. Likewise, the now shelved!33 Norwegian Draft Model Investment
Agreement requires the dispute to ‘be based on a claim that the Party has breached an
obligation under this Agreement and that the investor of the other Party has incurred
loss or damage by that breach’.134 It is clear that such language does not give rise to
claims based in national law. As explicitly set out in the Commentary to the Draft
Model Agreement: ‘In future Norwegian agreements, the states’ prior consent to
dispute settlement will be limited to claims based on the provisions in the agreement
concerned. A claim by an investor may thus not be based on violation of national law or
on the principles of international law/customary public international law.’135 In other
words:

The point of departure for the work on a new model agreement has been that the Arbitration
Tribunal shall only be able to consider alleged breaches of the standards in the interstate
investment agreement. Therefore, no right is laid down in the model agreement for an investor
to use the same arbitration tribunal to settle disputes arising out of a contractual relationship
between an investor (or his investment) and the host country. The breach of agreement referred
to in the model agreement as the subject for arbitration, and which thereby sets the mandate for
the Arbitration Tribunal, must thus be a breach of the investment agreement.136

Other noteworthy examples are the North American Free Trade Agreement
(NAFTA),137 and the Energy Charter Treaty.!38 Pursuant to these instruments, the
jurisdiction of the tribunal is limited to investor claims of an international nature. As
the ICSID Additional Facility Rules Tribunal observed in Waste Management, Inc. v
Mexico (2004): ‘unlike many bilateral and regional investment treaties—NAFTA
Chapter 11 does not give jurisdiction in respect of breaches of investment contracts
[...]. Itis always necessary for a claimant to assert as its cause of action a claim founded

in one of the substantive provisions of NAFTA referred to in Articles 1116 and 1117
[...].)1%

132 Malaysia-Ghana BIT, art. 7(1) (emphasis added).

133 See D. Vis-Dunbar, ‘Norway Shelves its Draft Model Bilateral Investment Treaty’ Investment
Treaty News (8 June 2009).

134 Norwegian Draft Model Investment Agreement, art. 15(1). See also Netherlands—Venezuela
BIT, art. 9(1); Malta-Belgo-Luxembourg Economic Union BIT, art. 8(1) (defining an investment
dispute as one ‘between an investor of one of the Contracting Parties and the other Contracting Party
affecting an investment of the former and relating to a matter with respect to which the latter has
undertaken an obligation in favour of the other Contracting Party under this Agreement’).

135 Norwegian Draft Model Investment Agreement, Comments on the Model for Future Invest-
ment Agreements, para. 4.3.2. See further at para. 4.3.2 (‘The Arbitration Tribunal cannot judge on
the basis of violations of national law, which is therefore not applicable law’). Cf. Norwegian Draft
Model Investment Agreement (2007), art. 14(1) (‘A Tribunal established under this Section shall make
its award based on the provisions of this Agreement interpreted and applied in accordance with the
rules of interpretation of international law.’).

136 Norwegian Draft Model Investment Agreement, Comments, para. 4.3.2.

137 North American Free Trade Agreement (1994), art. 1116(1) (hereinafter NAFTA). See also art.
1101 (defining the coverage of its investment provisions as those concerning ‘measures adopted or
maintained by a [Contracting] Party’). It is noted that an earlier draft of NAFTA contained a broader
definition of investment disputes. See Draft version of NAFTA of December 1991, art. XX07(1).

138 Energy Charter Treaty (1994), art. 26(1).

139 Waste Management, Inc. v United Mexican States Number 2), ICSID Case No. ARB(AF)/00/3,
Award, 30 April 2004 (J. Crawford, B.R. Civiletti, E.M. Gémez, arbs), para. 73. See also Azinian,
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Again, we see a logical relationship between the arbitration agreement and the
choice-of-law provision: the influence that the narrow dispute settlement clause should
have on the tribunal’s choice-of-law methodology is explicitly stipulated in the applic-
able law clause in these treaties, the NAFTA providing for the application of the Treaty
itself and ‘applicable rules of international law’,'4% and the Energy Charter Treaty
referring to ‘this Treaty and applicable rules and principles of international law’.141
Thus, held the ICSID Additional Facility Rules Tribunal in Loewen Group, Inc. and
Raymond L. Loewen v United States (2003): ‘whether the conduct [of the host State]
amounted to a breach of municipal law [...] is not for us to determine.’142 And the
ICSID Additional Facility Rules Tribunal stated in Marvin Roy Feldman Karpa v
Mexico (2000): ‘The Tribunal does not, in principle, have jurisdiction to decide
upon claims arising because of an alleged violation of general international law or
domestic Mexican law.’143

In this context, we also note the case Middle East Cement Shipping and Handling Co.
S.A v Egypr (2002), in which the narrow dispute settlement clause led the ICSID
Tribunal to conclude that claims based in national law were precluded from its
jurisdiction.144 The dispute concerned the host state’s alleged expropriation of the
investor’s interest in a business concession located in Egypt and the state’s alleged
failure to ensure the re-exportation of the investor’s assets.!45 The jurisdiction of the
tribunal stemmed from the BIT between Greece and Egypt,146 providing in article 10
that an investor could refer an investment dispute to an international arbitration
tribunal in case such a dispute arose ‘between an investor of a Contracting Party and
the Other Contracting Party concerning an obligation of the latter under this Agree-
ment’.147 As set out in article 4 of the BIT, one of these obligations was not to subject
investors of the other Contracting Party to measures tantamount to expropriation
unless accompanied by payment of prompt, adequate, and effective compensation.148

With respect to the applicable law, article 11 of the BIT provided that in addition to
the rules of the BIT, obligations for a more favourable treatment stemming from the
national law of the contracting parties or existing under international law between the
contracting parties shall prevail.14® Seemingly relying on this reference to national law,
the investor alleged that Egypt had misinterpreted and failed to apply certain provisions
of the Egyptian investment law.15% The tribunal, referring to the dispute settlement
clause in article 10 of the BIT, stated that the test with respect to these claims is whether
they ‘can be based on the BIT, in particular its Article 4 as measures “the effect of which

Davitian, & Baca v Mexico, ICSID Case No. ARB (AF)/97/2, Award, 1 November 1999 (B.
R. Civiletti, C. von Wobeser, ]J. Paulsson, arbs), para. 87 (NAFTA does not [...] allow investors to

seek international arbitration for mere contractual breaches’).

140 NAFTA (1994), art. 1131(1).

141 Energy Charter Treaty (1994), art. 26(6). See also Chapter 6, Section 2.1.2 (on express or
implied agreement on the application of international law in investment treaties).

142 Loewen Group, Inc. and Raymond L. Loewen v United States, ICSID Case No. ARB(AF)/98/3,
26 June 2003 (A. Mason, A.J. Mikva, Lord Mustill, arbs), para. 134.

143 Marvin Roy Feldman Karpa v United Mexican States, ICSID Case No. ARB[AF]/99/1, Decision
on Jurisdiction, 6 December 2000 (J.C. Bravo, D.A. Gantz, K.D. Kerameus, arbs), para. 61.

144 Middle East Cement Shipping and Handling Co. S.A. v Arab Republic of Egypt, ICSID Case No.
ARB/99/6, Award, 12 April 2002 (K.-H. Béckstiegel, P. Bernardini, D. Wallace, arbs).

145 Middle East Cement Shipping, at para. 5.

146 Middle East Cement Shipping, at para. 50.

147 Middle East Cement Shipping, at para. 71.

148 Middle East Cement Shipping, at para. 104.

149 Middle East Cement Shipping, at para. 86.

150 Middle East Cement Shipping, at paras 157-160.
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would be tantamount to expropriation™ .15 In light of this, it added, ‘it cannot assume
the function as an appeal body regarding the application of local Egyptian laws and,
particularly, the [Egyptian] Investment Law.’152

It appears reasonable that an arbitration agreement that specifically limits a tribunal’s
jurisdiction to claims based on alleged violations of the BIT would bar that tribunal
from entertaining separate claims founded in national law. Stated otherwise, a narrow
jurisdictional clause, in casu article 10, would appear to take precedence over a broad
applicable law clause, in casu article 11.153 This does not mean, however, that the
tribunal would be precluded from considering national law. Hence, when interpreting
article 11, the tribunal in Middle East Cement specifically added that it would also take
into account Egyptian law, when not ‘overridden’ by the application of the provisions
of the BIT.154 In view of the narrow dispute settlement clause, however, such taking
into account of national law would necessarily be indirect, rather than creating separate
causes of action arising under national law.

Investment treaties may also explicitly envisage arbitration for claims of both a
national and international nature. The US Model BIT, for instance, states that the
investor may submit to arbitration a claim ‘that the respondent has breached (A) an
obligation under Articles 3 through 10 [of this Treaty], (B) an investment authoriza-
tion, or (C) an investment agreement [ ... ]".155 A similar dispute settlement clause was
at issue in the case Generation Ukraine, Inc. v Ukraine (2003).156 The ICSID Tribunal
observed:

The jurisdiction of the Tribunal is limited to investment disputes, which are defined in Article VI
(1) of the [U.S.—~Ukraine] BIT as: [ ...] a dispute between a Party and a national or company of
the other Party arising out of or relating to (a) an investment agreement between that Party and
such national or company; (b) an investment authorization granted by that Party’s foreign
investment authority to such national or company; or (c) an alleged breach of any right conferred
or created by this Treaty with respect to an investment.’157

The tribunal interpreted this clause to mean that it ‘could conceivably have jurisdiction
over domestic law claims under categories (a) and (b) of the definition of investment
disputes in Article VI(1)’.158

Also here we find a link between the arbitration agreement and the choice-of-law
provision contained in the same instrument. This link between the national or
international type of claim and the application of national or international law,

151 Middle East Cement Shipping, at para. 159.

152 Middle East Cement Shipping, at para. 159.

155 Cf. Case Concerning Fisheries Jurisdiction (Spain v Canada), Judgment, 4 December 1998,
Separate Opinion of Judge Koroma [1998] ICJ Rep. 432, 487, at para. 4 (‘(T]he question whether
the Court is entitled to exercise its jurisdiction must depend on the subject-matter and not on the
applicable law, or the rules purported to have been violated. In other words, once it is established that
the dispute relates to the subject-matter defined or excluded in the reservation, then the dispute is
precluded from the jurisdiction of the Court, whatever the scope of the rules which have purportedly
been violated’); see also at para. 6.

154 Middle East Cement Shipping, fn. 144, Award, at para. 87. See also at para. 167 (the tribunal
referred to both international and national law on the duty to mitigate damages).

155 .S. Model BIT (2012), art. 24. See also Burundi Model BIT, art. 8(1); Alex Genin, Eastern
Credit Limited, Inc. v Republic of Estonia, ICSID Case No. ARB/99/2, Award, 25 June 2001 (L.
Y. Fortier, M. Heth, A.J. van den Berg, arbs), para. 325 (referring to U.S.—Estonia BIT, art. VI(1)).

156 Generation Ukraine, Inc. v Ukraine, ICSID Case No. ARB/00/9, Award, 16 September 2003
(E. Salpius, J. Voss, J. Paulsson, arbs).

157 Generation Ukraine, at para. 8.12.

158 Generation Ukraine, at para. 8.12.
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respectively, is explicitly made in the US Model BIT. On the one hand, the determin-
ation of whether the host state has breached an obligation as set out in the BIT shall be
based on the application of ‘this Treaty and applicable rules of international law’.15? If,
on the other hand, the claim concerns the alleged breach of an investment authoriza-
tion or investment agreement, national law is also applicable:

[TThe tribunal shall apply: (a) the rules of law specified in the pertinent investment authorization
or investment agreement, or as the disputing parties may otherwise agree; or (b) if the rules of law
have not been specified or otherwise agreed: (i) the law of the respondent, including its rules on
the conflict of laws; and (ii) such rules of international law as may be applicable.160

Finally, mention should be made of the Iran—United States Claims Tribunal, which, to
a certain extent, could be seen to provide a form of arbitration without privity, at least
in the sense that the host state has unilaterally offered to settle a defined category of
disputes through arbitration.’61 According to the Claims Settlement Declaration, the
tribunal’s jurisdiction extends to claims and counterclaims that ‘arise out of debts,
contracts (including transactions which are the subject of letters of credit or bank
guarantees), expropriations or other measures affecting property rights’.162 Accord-
ingly, the tribunal is competent to hear claims of both a contractual and a non-
contractual nature, the great majority of which would otherwise be subject to the
domestic jurisdiction of Iran or the United States.163 Once more, there is a correlation
between the tribunal’s jurisdiction and the choice-of-law law provision, the latter
expressly allowing for the application of both national and international law.14 The
tribunal noted in CMI International, Inc. v Ministry of Roads and Transportation (1983):
the flexibility that the arbitrators enjoy as to the applicable law is ‘consistent with, and
perhaps almost essential to, the scope of the tasks confronting the Tribunal, which
include not only claims of a commercial nature, such as the one involved in the present
case, but also claims involving alleged expropriations or other public acts [...]’.165

159 US Model BIT (2012), arts 30(1), 24(1).

160 JS Model BIT (2012), arts 30(2), 24(1) (references omitted). Cf. G. Sacerdoti, ‘Bilateral
Treaties and Multilateral Instruments on Investment Protection’ (1997) 269 Recueil des Cours 261,
445.

161 Cf. D.D. Caron, ‘The Iran—U.S. Claims Tribunal and Investment Arbitration: Understanding
the Claims Settlement Declaration as a Retrospective BIT” in The Iran—United States Claims Tribunal
at 25: The Cases Everyone Needs to Know for International and Investor—State Arbitration (C. Drahozal
and C. Gibson, eds, New York, Oxford University Press, 2007), 375.

162 Jran—United States Claims Settlement Declaration, art. II(1). See also Chapter 2, Section 4.1
(on the Iran—United States Claims Tribunal).

163 Cf. Caron, fn. 161, at 379.

164 Jran—United States Claims Settlement Declaration, art. V (‘The Tribunal shall decide all cases
on the basis of respect for law, applying such choice of law rules and principles of commercial and
international law as the Tribunal determines to be applicable, taking into account relevant usages of the
trade, contract provisions and changed circumstances’). See also F. Rigaux, ‘Les situations juridiques
individuelles dans un systéme de relativité générale’ (1989-1) 213 Recueil des Cours, at para. 86 (‘[L]e
Tribunal ne se prononce pas nécessairement sur des questions de droit international. Clest, pour
Iessentiel un contentieux de droit international privé qui lui est déféré, en raison de la compétence
exercée sur des actions dont auraient dit normalement connaitre les tribunaux américains ou les
tribunaux iraniens’ [The tribunal does not rule necessarily on matters of international law. It is
essentially a private international law dispute that is referred to it, because of the jurisdiction it exercises
over claims that should normally have been heard in US or Iranian courts.] [references omitted]);
Chapter 3, Section 3.2.2.2 (on the Iran—United States Claims Settlement Declaration).

165 CMI International, Inc. v Ministry of Roads and Transportation, Iran, 4 Iran-U.S. C.T.R. 263.
See also J.R. Crook, ‘Applicable Law in International Arbitration: The Iran-U.S. Claims Tribunal
Experience’ (1989) 83 Am. J. Intl L. 278, 299-300; Chapter 3, Section 3.2.2.2 (on the Iran—United
States Claims Settlement Declaration).
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This link between the nature of the claim and the applicable law relates also to the
identity of the respondents in each particular case. The Claims Settlement Declaration
defines ‘Iran’ and the ‘United States’, respectively, as the Government of Iran or of the
United States, and any of their political subdivisions; and any agency, instrumentality,
or entity controlled by those Governments, or any political subdivision thereof.166 The
fact that the respondent therefore may not be a ‘subject of international law’ proper,
entails that it may not be held responsible for expropriation, a claim that could be based
in international law. As stated in Starrest Housing Corp. v Iran (1983):

The Tribunal determines that the claims as they are made at this stage of the proceedings are
based solely on expropriation of the Claimants’ property rights [ ... ]. The only proper Respond-
ent for such an expropriation claim is the Government of the Islamic Republic of Iran, and
consequently the Tribunal dismisses Bank Markazi Iran, Bank Omran, and Bank Mellat as
Respondents. 167

The consequences this may have for the decision to apply national or international law
to the merits have been pointed out by Caron:

[TThe private municipal claim could be brought against the whole range of respondents possible
under Article VII(3), while the public international claim could only be brought against the
government of Iran. In the private municipal law claim, the Tribunal’s analysis as to choice of law
under Article V led to application of the law of the contract, general principles of municipal law, trade
usages, and occasionally a specific municipal law. In contrast, in the public international law
claim, the Tribunal necessarily applied under Article V the applicable public international law.168

3.3. Interim conclusions

Arbitration agreements play an important role in the ability of tribunals to apply
national and/or international law to the merits of investment disputes. While broadly
worded dispute settlement clauses allow for the bringing of claims of both a national
and international nature, clauses of a more narrow scope may limit the tribunal’s
jurisdiction to national or international claims. As was demonstrated, the corollary
effect on the applicable law is frequently stipulated in the choice-of-law clause con-
tained in the same instrument. Thus, arbitration agreements that restrict the tribunal’s
competence to claims of an international nature are often coupled with a choice-of-law
clause referring solely to international law sources. Contrariwise, instruments contain-
ing arbitration agreements of a broader nature regularly stipulate the application of
national and international law.

166 Tran—United States Claims Settlement Declaration (1981), art. VII(3)—(4). See also C.
H. Brower, II, ‘Book Review and Note: The International Law Character of the Iran—United States
Claims Tribunal. By Moshen Mohebi’ (2000) 94 Am. J. Int’ L. 813, at 813—14 (according to Brower,
these definitions ‘include entities far beyond any customary understanding of the “state” or “govern-
ment”’); Chapter 1, Section 2 (on the scope of and terminology used in the study).

167 Starrett Housing Corp. v Iran, Interlocutory Award, 19 December 1983, para. 258. See also
Mobil Oil et al. v Iran, Partial Award, 14 July 1987, para. 75 (‘[W]hen a claim is based on an alleged
breach of contract, the Tribunal first must determine whether the alleged breach actually took place
[...]. [Ilt becomes necessary to rely upon the law applicable to the contract. This is also the case when
the Tribunal must decide upon the alleged liability of an entity other than Iran or the United States,
when the entity is not a subject of international law’); Fedders Corp. v Iran, Decision No. DEC 51-
250-3, 13 Iran-U.S. C.T.R. 97 (28 October 1986) ([T]he wording of the Statement of Claim
indicated clearly that a part of the claim alleged by the Claimant was based on the nationalization or
taking of assets by Iran. Therefore it was clear from the Statement of Claim that Iran was intended to be
a Respondent in this case’).

168 Caron, fn. 161, at 380.
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4. Counterclaims by Host States

Depending on the arbitration agreement, host states may present counterclaims against
foreign investors.!6® One of the issues that arises in that context, and which we will
discuss in this section, is whether such counterclaims must be of the same national or
international nature as the initial claim presented by the foreign investor. Posed as a
question, may a host state bring a counterclaim in national law against a claim requiring
the application of international law? This question is particularly pertinent in invest-
ment treaty arbitration in light of the fact that most claims brought against host states
pursuant to investment treaties are based on alleged violations of those treaties and
hence are of an international nature. Before venturing an answer, we will first make
some observations concerning the purpose of counterclaims, and secondly examine the
situations in which host states may present counterclaims in investment treaty
arbitration.

The right of the respondent to file a counterclaim!7° in opposition to the claim-
ant’s'7! initial claim in the same legal proceedings is in principle admitted by all
national legal systems,!72 as well as in interstate proceedings.l7? The rationale for
such consolidation of claims is procedural economy and the better administration of
justice; and for that reason, one of the main features of a counterclaim is its connexity or
relatedness with the initial claim. When such connexity is present, separate adjudi-
cations would require the examination of the same evidence, result in delays and
corresponding costs, and possibly lead to inconsistent decisions. As Ben Hamida states:

169 On this topic, see generally P. Lalive and L. Halonen, ‘On the Availability of Counterclaims in
Investment Treaty Arbitration’ in 2 Czech Y.B. Intl L. (New York, NY, Juris Publishing, 2011), 141.

170 In presenting a counterclaim, the respondent seeks to achieve more than the dismissal of the
applicant’s claim, and it should therefore be distinguished from a defence on the merits. See G. Scelle,
‘Report on Arbitration Proceedings, Submitted to the International Law Commission in 1949 (1950)
IT YILC 137, para. 78 (last visited 14 June 2009); Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Yugoslavia), Counter-Claims, Order, 17
December [1997] ICJ Rep. 243, para. 27. A counterclaim should also be differentiated from a claim of
set-off. See D. Caron etal., The UNCITRAL Arbitration Rules: A Commentary (Oxford, Oxford
University Press, 2006), 409-10 (‘[A] counter-claim is a separate claim, whereas a set-off “claim” is
a defensive pleading that money owed by the main claimant to the defendant be counter-balanced
against the claim.” Unlike a set-off, the counterclaim must still be decided upon by the arbitrators when
the original claim is withdrawn or settled. Further, a demand based on a counterclaim may exceed
the amount of the original claim while a set-off demand may not.)

170 Cf. Saluka Investments B.V. v Cgech Republic, Decision on Jurisdiction over the Czech Repub-
lic’s Counterclaim, 7 May 2004 (P. Behrens, L.Y. Fortier, A. Watts, arbs), para. 49 (‘It is a cardinal
principle relating to the bringing of counterclaims [ . ..] that the necessary parties to the counterclaim
must be the same as the parties to the primary claim’); Hamester v Ghana, fn. 36, Award, at para. 356.
See also UNCITRAL Arbitration Rules (2010), art. 4(2)(f) (the response to the notice of arbitration
may also include [...] A notice of arbitration in accordance with article 3 in case the respondent
formulates a claim against a party to the arbitration agreement other than the claimant’).

172 See C. Antonopoulos, Counterclaims before the International Court of Justice (The Hague etc.,
T.M.C. Asser Press, 2011), 7 (‘The right of a respondent to bring counterclaims or “cross action” is
admitted by virtually all municipal civil procedure legislation’ [references omitted]).

173 See Antonopoulos (‘The right to present counterclaims is admitted in litigation on the
international plane’ [references omitted]); Islamic Republic of Iran v The United States of America,
Case No. B1 (Counterclaim), Interlocutory Award, 9 September 2004, Award No. ITL 83-B1-FT, at
para. 87; and at fn. 58 (listing mixed arbitral tribunals that recognized a party’s right to file counter-
claims even when their constitutive instruments did not expressly refer to counterclaims). See also Jran
and The United States, Request for Interpretation: Jurisdiction of the Tribunal with respect to claims by
the Islamic Republic of Iran against nationals of the United States of America, Case No. A/2, Decision
No. Dec 1-A2-FT, 13 January 1982, 1 Iran-U.S. C.T.R. 101, at 103 (‘[A] right of counter claim is
normal for a respondent’).
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L’exclusion des demandes reconventionnelles entraine une multiplication d’instances et suscite
des problémes de litispendance et de connexité trés délicats. L’acceptation de ces demandes
assure, en revanche, une meilleure administration de la justice, réalise une économie de procés et
permet aux arbitres d’avoir une vue d’ensemble des prétentions respectives des parties et de
statuer de fagon plus cohérente. [The exclusion of counterclaims results in a higher number of
proceedings and creates difficult problems of /is pendens and connexity. On the other hand, the
acceptance of these counterclaims provides both a better administration of justice and judicial
economy and it allows arbitrators to have an overview of the respective claims of the parties and to
decide disputes in a more consistent fashion.]174

For this reason, also arbitration rules and arbitration laws envisage the bringing of
counterclaims!75—a possibility of which host states have taken advantage in arbitration
proceedings with foreign investors.176 Traditionally, arbitral tribunals have accepted
such counterclaims where the investor’s claim was based on a preexisting contract with
the host state, which also included an arbitration clause.177 Again, the question that will
be addressed here is whether the host state may also present counterclaims in arbitration
proceedings where the arbitration agreement originates in a unilateral arbitration offer
by the host state, as provided in an investment treaty concluded with the investor’s
home state, i.e., in arbitration without privity.178

As will be demonstrated, a significant obstacle in this respect relates to the consensual
character of arbitration. A counterclaim constitutes a separate and independent claim
by virtue of which the host state may be awarded a remedy vis-a-vis the investor, and it
is therefore reasonable that the latter must be deemed to have consented to the bringing
of that counterclaim. This is clearly spelled out in the ICSID Convention, according to

174 W. Ben Hamida, ‘L’arbitrage Etat-investisseur cherche son équilibre perdu: Dans quelle mesure
I'Etat peut introduire des demandes reconventionnelles contre linvestisseur prive?” (2005) 7(4)
International Law FORUM du dyoit international 261, 2701 (references omitted). See also Antono-
poulos, fn. 172, at 10; Caron et al., fn. 170, at 412. Cf. Application of the Convention on the Prevention
and Punishment of the Crime of Genocide, fn. 170, Counter-Claims Order, at para. 30; Case Concerning
Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda), Counter-
Claims Order, 29 November [2001] ICJ Rep. 660, para. 44; Declaration of Judge ad hoc Verhoeven,
at 684; Case Concerning Jurisdictional Immunities of the State (Germany v Italy) (Counterclaim), Order
of 6 July 2010, ICJ General List No 143, Judge Canc¢ado Trindade, paras 15, 18-19.

175 See, e.g., ICSID Convention (1965), art. 46; ICSID Additional Facility Rules, art. 47(1) (as
amended effective 10 April 2006); UNCITRAL Arbitration Rules (2010), arts 4(2)(e), 21(3); Rules of
the Arbitration Institute of the Stockholm Chamber of Commerce (SCC) (as in force as from 1 January
12010), art. 5; ICC Arbitration Rules (2012), art. 5; LCIA Arbitration Rules (1998), art. 2; Iran—
United States Claims Settlement Declaration (1981), art. 1I(1); UNCITRAL Model Law (2006),
Search Term End art. 2(f); English Arbitration Act (1996), art. 47; German Arbitration Act (1998),
section 1046(3).

176 See Dugan etal., fn. 109, at 153-6.

177 See, e.g., Lena Goldfields Ltd v Soviet Government, Award, September 1930, referred to in
A. Nussbaum, ‘The Arbitration Between the Lena Goldfields, Ltd and the Soviet Government’
(1950) 36 Cornell L.Q. 31, 43, para. 8; S.A.R.L. Benvenuti ¢ Bonfant v People’s Republic of the Congo,
ICSID Case No. ARB/77/2, Award, 8 August 1980 (J. Trolle, R. Bystricky, E. Razafindralambo, arbs);
Maritime International Nominees Establishment (MINE) v Republic of Guinea (Defendant), ICSID Case
No. ARB/84/4, Award, 6 January 1988 (D.E. Zubrod, J. Berg, D.K. Sharpe, arbs); Amco Asia Corpor-
ation v Republic of Indonesia, ICSID Case No. ARB/81/1, Award in resubmitted case, 5 June 1990 (R.
Higgins, M. Lalonde, P. Magid, arbs); Adriano Gardella SpA v Republic of the Ivory Coast, ICSID Case
No. ARB/74/1, Award, 29 August 1977 (P. Cavin, ].M. Grossen, D. Poncet, arbs); Klickner Industrie-
Anlagen GmbH v United Republic of Cameroon, ICSID Case No. ARB/81/2, Award, 21 October 1983
(E. Jimnez de Arechaga, W.D. Rogers, D. Schmidt, arbs); Atlantic Triton Company Limited v People’s
Revolutionary Republic of Guinea, ICSID Case No. ARB/84/1, Award, 21 April 1986 (P. Sanders, ].-F.
Prat, A.J. van den Berg, arbs). For a more recent case, see RSM v Grenada, fn. 58, Award.

178 See J. Paulsson, ‘Arbitration Without Privity’ (1995) 10(2) ICSID Rev.-FIL] 232 (noting that
‘arbitration without privity’ is also envisaged in investment laws of the host state); Chapter 2, Section 2
(on features of the arbitral process).
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130 The Scope of the Arbitration Agreement

which a counterclaim must fall ‘within the scope of consent of the parties’.17? Consent
is also implicit in the 2010 UNCITRAL Arbitration Rules, which provide that ‘the
respondent may make a counterclaim [...] provided that the arbitral tribunal has
jurisdiction over it’,18% as well as in the UNCITRAL Model Law on International
Commercial Arbitration.18!

Whereas in the traditional scenario of arbitration with privity the arbitration clause
would, as a rule, be broad enough to cover claims by both the investor and the host state
based on their mutual rights and obligations under the contract,'82 the same is not
necessarily the case in treaty arbitration.83 This is because investment treaties focus on
investor rights and host state obligations, not vice versa. In light of this fact, not only
may a host state counterclaim infringe upon the consent requirement, it might also run
counter to what has been suggested to be the object and purpose of treaty arbitration: to
grant the investors a one-sided right of ‘quasi-judicial review’ of national regulatory
action contrary to international law.184 Yet a further complication is the connexity
requirement, which in the context of arbitration without privity proceedings raises
interesting questions concerning the need for symmetry in the legal nature of the claim
and counterclaim. While this is generally not an issue where the investor’s claim and the
host state’s counterclaim are based on the same contract, the situation is different in
cases in which, for instance, a contractual counterclaim is presented against a treaty
claim or an alleged violation of customary international law.

At the same time, the rejection of counterclaims may lead a host state to seek relief in
its own courts or in another, contractually agreed, arbitration forum. As stated previ-
ously, this may be inefficient and costly, and it could also lead to contradictory
decisions. Hence, the consolidation of claims might not only be in the interest of
both parties; it may also safeguard the integrity of the legal system as a whole, and

179 ICSID Convention (1965), art. 46. Cf. ICSID Arbitration Rules, art. 40(1). See also ICSID
Additional Facility Rules (2006), art. 47(1) (a counterclaim must be ‘within the scope of the arbitration
agreement between the parties’). Cf. Roussalis v Romania, fn. 82, Award, at para. 864 (‘[T]he first issue
which the Tribunal has to determine is whether [...] the Parties comsented to have the State’s
counterclaims arbitrated’ [emphasis in original]).

180 UNCITRAL Arbitration Rules (2010), art. 21(3). Note that the 1976 UNCITRAL Rules
required the counterclaim to arise out of the same contract as the initial claim. See UNCITRAL
Arbitration Rules, art. 19(3) (1976).

181 See UNCITRAL Model Law (2000), arts 2(f), 7; K.P. Berger, ‘Set-Off in International Economic
Arbitration’ (1999) 15(1) Arb. Intl 53, at § V(2)(i) (‘[Ilt was made clear during the deliberations of the
Working Group that this restriction to the scope of the arbitration agreement “is self-evident in view of the
fact that the jurisdiction of the arbitral tribunal is based on, and given within the limits of, that
agreement”’). Cf. Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
fn. 170, Counter-Claims Order, at para. 31; Antonopoulos, fn. 172, at 1. But see P.A. Karrer, Jurisdiction
on Set-off Defences and Counterclaims’ (2001) 67(2) Arbitration 176, 177 (‘[A]n arbitral tribunal should
have jurisdiction over counterclaims between the same parties, even if these counterclaims are not covered
by the arbitration agreement which confers jurisdiction on the arbitral tribunal over the main claim’).

182 This mutuality is illustrated in the award of Government of Kuwait v American Independent Oil
Company, Award, 24 March 1982, discussed in M. Hunter and A.C. Sinclair, “The Arbitration
between Aminoil and Kuwait: A Story of Balance and Chance in Foreign Investments’ in Investment
Law and Arbitration: Leading Cases from the ICSID, NAFTA, Bilateral Treaties and Customary
International Law (T. Weiler, ed., London, Cameron May, 2005) (neither party was willing to be
categorized as the ‘Respondent’, because each had claims against the other).

183 For the possibility of host states to bring counterclaims when the arbitration agreement is based on
an offer to arbitrate provided by the host state in its national investment legislation, see H.E. Veenstra-Kjos,
‘Counterclaims by Host States in Investment Dispute Arbitration “Without Privity”” in New Aspects of
International Investment Law/Les aspects nowveaux du droit des investissement internationaux 2004 (T. Wilde
and P. Kahn, Hague Academy of International Law, eds, Leiden, Nijhoff, 2007).

184 See fn. 267. See also Chapter 1, Section 2 (on the scope of and terminology used in the study).
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investment law as a separate discipline in particular.'85 Furthermore, as host state
counterclaims would be a means to enforce investor obligations,!86 they could also
ensure a degree of procedural and substantive equality between the parties, and as such,
help correct a perceived asymmetry in the relationship between foreign investors and
host states in treaty arbitration.!8” In this respect, Lalive and Halonen predict that
‘States would probably have more faith in the process of investment treaty arbitration if
they saw that it could also provide quality adjudication of their own grievances in
appropriate circumstances’.'8 We also note that UNCTAD, in its recent World
Investment Report, suggests that states include express provisions on counterclaims
in international investment agreements.!8?

Indeed, arbitral practice reveals an increasing resort to counterclaims by host states.
The first example of this development appears to be Alex Genin v Estonia (2001), in
which the counterclaim was dismissed on the merits.!9 In Saluka Investments B.V. v
Czech Republic (2004), the counterclaims were denied on the following bases: first, that
the contractual counterclaims were subject to arbitration in a different forum; and
secondly, because the other counterclaims involved non-compliance with the general
law of the Czech Republic, they were not sufficiently closely connected with the
subject-matter of the original claim so as to fall within the tribunal’s jurisdiction
under the BIT.191 Then there is the case Desert Line Projects LLC v Republic of
Yemen (2008), in which the ICSID Tribunal dismissed the counterclaim, but partially
upheld the claim for set-off.192

185 See Lalive and Halonen, fn. 169, at para. 7.01 (the authors note, however, that the investor is
unlikely to consent to the admissibility of the host state’s counterclaim); Saluka v Czech Republic, fn.
171, Decision on Jurisdiction over the Czech Republic’s Counterclaim, at para. 24 (the host state
argued that ‘the exercise of jurisdiction by the tribunal over the respondent’s counterclaim would
advance the goals of economy and efficiency in international dispute resolution, since otherwise the
respondent would have to pursue its claim elsewhere’).

186 See, e.g., T. Weiler, ‘Balancing Human Rights and Investor Protection: A New Approach for a
Different Legal Order’ (2004) 27 B.C. Int’l & Comp. L. Rev. 429, 449 (Weiler envisages host state
counterclaims against the investor for a breach of international law in relation to the activities of the
investment in its territory, and in particular, for human rights violations). For an alternative means of
‘enforcement’, see O. Schachter, International Law in Theory and Practice (Dordrecht, Nijhoff, 1991),
324 (Schachter interprets the standard of ‘appropriate,” just’ and ‘equitable’ compensation’ to mean
that ‘[iln cases where the company had by practices contrary to good standards of operation,
diminished the value of a natural resource, it would not be unjust for the government to reduce its
compensation to make up for the damage’). See also fn. 329.

187 See Ben Hamida, fn. 174, at 263. It could be argued, though, that such ‘imbalance’ is the price
the host state pays for making the offer with the hope of attracting foreign investments and thereby
improving the nation’s economic development.

188 ] alive and Halonen, fn. 169, at para. 7.42.

189 UNCTAD, World Investment Report 2012: Towards a New Generation of Investment Policies
(July 2012), at xxx, 135, 150, 152, 154.

190 See Alex Genin v Estonia, fn. 155, Award, at para. 376. It has been suggested that where a
counterclaim is clearly unfounded, arbitrators may avoid taking a stand on jurisdictional issues by
dismissing the counterclaim on the merits. See M. Pellonpia and D.D. Caron, The UNCITRAL
Arbitration Rules as Interpreted and Applied: Selected Problems in Light of the Practice of the Iran—United
States Claims Tribunal (Helsinki, Finnish Lawyers’ Publishing, 1994), 354. This might have been the
case in Alex Genin v Estonia. See Alex Genin, fn. 155, Award, at para. 376 (the ‘confusion’ of the host
state’s counterclaim, being expressed in varying fashions, amounts and places, need not be resolved, as
‘Estonia has failed to demonstrate to the satisfaction of the Tribunal the merits of its request’). See also
at fn. 101 (the Republic of Estonia did not appear to be the proper counterclaimant).

191 See Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s
Counterclaim.

192 Desert Line Projects LLC v Republic of Yemen, ICSID Case No. ARB/05/17, Award, 6 February
2008 (P. Tercier, J. Paulsson, A.S. El-Kosheri, arbs), paras 218, 223-35.
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We also refer to three cases in which the host state presented a counterclaim for non-
material injury. In Limited Liability Company Amto v Ukraine (2008), the SCC
Tribunal dismissed the counterclaim on the basis that the respondent had not put
forth any basis in law to substantiate its counterclaim.193 Similarly, in Cementownia
‘Nowa Huta’ S.A. v Republic of Turkey (2009), the ICSID Tribunal dismissed the
respondent’s request because ‘it is doubtful that such a general principle [abuse of
process] may constitute a sufficient legal basis for granting compensation for moral
damages’.1%4 In Europe Cement Investment & Trade S.A. v Republic of Turkey (2009),
the respondent’s request for declaratory relief and monetary compensation was denied
by the ICSID Tribunal, partly on evidentiary grounds'®5 and partly since the respond-
ent was deemed to have received ‘a form of “satisfaction”” by way of the award itself and
the decision on costs.12¢

There is also the ICSID case of Gustav FW Hamester GmbH ¢ Co KG v Republic of
Ghana (2010), in which the respondent requested the tribunal to: ‘ORDER Hamester
to pay to the Government damages, moral or otherwise, for losses it and/or the [Ghana
Cocoa Board] have sustained as a result of Hamester’s conduct in such sum as the
Tribunal during the course of this arbitral proceeding may determine as a result of its
inquiry into damages, plus interest per annum’.1®7 While noting that [i]t has in theory
been accepted that a respondent State could have a right of action to file a counterclaim
against an investor under a bilateral investment treaty’,198 the counterclaim was rejected
because it concerned alleged losses suffered not by the state but by the Cocoa Board,
which was neither a party to the arbitration nor an organ of the state.1? Moreover, the
host state had neither specified the basis for the jurisdiction over the counterclaim nor
the losses it allegedly suffered.200

In Sergei Paushok, CJSC Golden East Company and CJSC Vostoknefiegaz Company v
Mongolia (2011), the respondent asserted as many as seven counterclaims of various
types.2°! These were rejected as the tribunal found that they raised issues falling within
the scope of the exclusive jurisdiction of Mongolian courts; that they were matters
governed by Mongolian public law; that there was no reasonable nexus between them
and the investors’ claim so as to justify their joint consideration; and on evidentiary
grounds.202

193 Limited Liability Company Amto v Ukraine, SCC Case No. 080/2005, Final Award, 26 March
2008 (B.M. Cremades, P. Runeland, C. Soderlund, arbs), paras 7, 118.

194 Cementownia ‘Nowa Huta’ S.A. v Republic of Turkey, ICSID Case No. ARB(AF)/06/2, Award,
17 September 2009 (P. Tercier, M. Lalonde, C. Thomas, arbs), paras 170-171. See also at para. 171
(‘[Tlhe Arbitral Tribunal deems it more appropriate to sanction the Claimant with respect to the
allocation of costs [...]. In any case, since the Arbitral Tribunal has already accepted the Respondent’s
request with respect to the fraudulent claim declaration, the Respondent’s objective is already achieved’
[emphasis added]); see also at paras 162-163.

195 Europe Cement Investment ¢ Trade S.A. v Republic of Turkey, ICSID Case No. ARB(AF)/07/2,
Award, 13 August 2009 (D.M. McRae, L. Lévy, ].D.M. Lew, arbs), para. 181 (the tribunal did not
‘consider that exceptional circumstances such as physical duress are present in this case to justify moral
damages’).

196 Europe Cement, at paras 176, 181, 186.

197 Hamester v Ghana, fn. 36, Award, at para. 351.

198 Hamester v Ghana, at para. 353 (referring to Saluka v Czech Republic, fn. 171, Decision on
Jurisdiction over the Czech Republic’s Counterclaim).

199 Hamester v Ghana, at para. 356.

200 Hamester v Ghana, at paras 352, 357.

201 Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v Mongolia,
Award on Jurisdiction and Liability, 28 April 2011 (M. Lalonde, H.A.G. Naén, B. Stern), para. 678.

202 Paushok v Mongolia, at paras 694-698.
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The host state was also unsuccessful in Spyridon Roussalis v Romania (2011).203 The
ICSID Tribunal, by majority decision, rejected the counterclaims due to lack of
consent on the part of the investor,2%4 a decision that was challenged by the third
arbitrator, Reisman.295 Contrariwise, the counterclaim was accepted, yet denied on the
merits, in Antoine Goetz and others v Republic of Burundi (2012).206

Additionally, the tribunals in SGS v Pakistan (2002-2003)2°7 and SGS v Philippines
(2004)208 made a note of, without dismissing, the investors’ suggestion that there
would be jurisdiction over host state counterclaims. Further, in Sempra Energy Inter-
national v Argentine Republic (2007), the ICSID Tribunal observed:

The Respondent has argued that the Government also had many expectations in respect of the
investment that were not met or were otherwise frustrated. Apart from the question of investment
risk, it is alleged that there was, inter alia, the expectation that the investor would bear any losses
resulting from its activity, work diligently and in good faith, not claim extraordinary earnings
exceeding by far fair and reasonable tariffs, resort to local courts for dispute settlement, dutifully
observe contract commitments, and respect the regulatory framework. The Tribunal notes that to
the extent that any such issues would be within the Tribunal’s jurisdiction to decide, and could
have resulted in breaches of the Treaty,2° the Respondent would be entitled to raise a
counterclaim.210

Thus, while no host state has yet prevailed on the merits of counterclaims in an
investment treaty arbitration, we can conclude that practice supports the possibility
that they may be brought, as long as certain conditions are fulfilled. In examining these
conditions more comprehensively, we will first consider various offers by the host state
that form the basis for the arbitration agreement. We will then discuss the connexity
requirement, which involves applicable law issues.

4.1. The arbitration agreement

A tribunal’s jurisdiction over counterclaims stands or falls on the parties” arbitration
agreement. Since in investment treaty arbitration this agreement is based on the host
state’s offer, we will in the following analyse the different wording of such offers
through a selective survey of various treaties. The two most important factors in this
respect are first, the instrument’s definition of arbitrable disputes (the tribunal’s
jurisdiction ratione materiae), and more specifically the extent to which it encompasses
investor obligations; and secondly, whether it grants locus standi to either party, or
solely the investor (jurisdiction ratione personae). As will be seen, jurisdiction and
admissibility may also depend on the possibility of the investor, through its acceptance,
to limit the scope of the arbitration agreement; and whether the parties in concert may
expand upon it.

203 Roussalis v Romania, fn. 82, Award, at para. 864.

204 Roussalis v Romania, at para. 872.

205 Roussalis v Romania, Declaration by M. Reisman, 28 November 2011.

206 Antoine Goetz and others v Republic of Burundi, ICSID Case No. ARB/01/2, Award, 21 June
2012 (G. Guillaume, J.-D. Bredin, A.S. El-Kosheri, arbs).

207 See SGS v Pakistan, fn. 30, Procedural Order, 16 October 2002, 18—1 ICSID Rev.-FIL] 293,
303 (2003); Decision on Jurisdiction, at para. 108.

208 See SGS v Philippines, fn. 98, Decision on Jurisdiction, at para. 40.

209 But see Chapter 5, Section 2.3.2 (on non-contractual claims) (footnote not in original).

210 Sempra Energy International v Argentine Republic, ICSID Case No. ARB/0/16, Award, 28
September 2007, at para. 289 (emphasis added).
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134 The Scope of the Arbitration Agreement

4.1.1. Arbitrable claims (jurisdiction ratione materiae)

Investment treaties are designed to attract foreign investments, and for that purpose
they extend an array of rights to investors, such as ‘national’, ‘most-favoured-nation’,
and ‘fair and equitable’ treatment; full protection and security; as well as the prohib-
ition of expropriation of investments except in the public interest and against compen-
sation.2!1 The focus on investor rights presents a hurdle for host state counterclaims.
This is because the offer to arbitrate, and the investor’s acceptance of that offer, must
necessarily be broad enough to encompass investor obligations that could constitute the
basis for the state’s grievance.2!2 This partly depends on the treaty’s definition of
arbitrable investment disputes.

4.1.1.1. Inclusion of investor obligations

As explained in Section 3.2, most investment treaties contain broad dispute settlement
clauses and permit ‘any’ or ‘all’ disputes relating to investments to be submitted to
arbitration.2!3 For instance, the BIT involved in Saluka refers to ‘[a]ll disputes between
one Contracting Party and an investor of the other Contracting Party concerning an
investment of the latter’.214 A different example is the US-Estonia BIT involved in Alex
Genin, which lists submittable claims as those ‘arising out of or relating to: (a) an invest-
ment agreement [ ... ]; (b) an investment authorization [...]; or (c) an alleged breach of
any right conferred or created by this Treaty with respect to an investment’.2!5 Similar
language is employed in the Belgium—Luxembourg—Burundi BIT at issue in Goetz:

[Uln différend relatif 3 un investissement est défini comme un différend concernant: (a)
I'interprétation ou I'application d’un accord particulier d’investissement entre une Partie contractante
et un investisseur de l'autre Partie contractante; (b) linterprétation ou 'application de toute autorisa-
ton d’investissement accordée par les autorités de I'Etat hote régissant les investissements étrangers;
(c) l'allégation de la violation de tout droit conféré ou établi par la présente Convention en matiére
d’investissement.[A dispute concerning an investment is defined as a dispute concerning: (a) the
interpretation or application of a particular investment agreement between a Contracting Party and
an investor of the other Contracting Party, (b) the interpretation or application of any investment
authorization granted by the authorities of the host state governing foreign investment, (c) the
alleged breach of any right conferred or created by this Investment Agreement.]216

Whereas these clauses would appear to cover disputes concerning alleged wrongful
conduct committed not only by the host state but also by the investor, there appears to
be some controversy whether they would cover contractual disputes in particular. This
question is of great relevance to the acceptance of counterclaims, as many—if not
most—investment disputes have a contractual origin,?!7 and because contracts impose

211 See, e.g., Parra, fn. 84, at 290-1, 293. See also Chapter 1, Section 2 (on the scope of and
terminology used in the study).

212 Cf. A.K. Hoffmann, ‘Counterclaims by the Respondent State in Investment Arbitrations—The
Decision on Jurisdiction over Respondent’s Counterclaim in Saluka Investments B.B. v Czech
Republic’ TDM 3(5) (2006) 9, at 10.

213 Section 3.2 (on arbitration without privity).

214 Netherlands—Czech/Slovak BIT, art. 8 (1991), referred to in Saluka v Czech Republic, fn. 171,
Decision on Jurisdiction over the Czech Republic’s Counterclaim, at para. 21.

215 Alex Genin v Estonia, fn. 155, Award, at para. 325 (referring to US-Estonia BIT, art. VI(1)).

216 Belgium—Luxembourg—Burundi BIT, art. 8(1); Goetz v Burundi, fn. 206, at paras 277-278.

217 See, e.g., S.A. Alexandrov, ‘Breaches of Contract and Breaches of Treaty: The Jurisdiction of
Treaty-Based Arbitration to Decide Breach of Contract Claims in SGS v Pakistan and SGS v
Philippines (2004) 5(4) Journal of World Investment and Trade 555.
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on investors obligations that might form the basis of host state counterclaims.2!8
Whereas an affirmative answer would clearly be warranted with regard to the afore-
mentioned US-Estonia BIT?!® and the Belgium-Luxembourg-Burundi BIT,220 we
recall that tribunals have differed in their interpretation of more generic and seemingly
broader clauses referring to ‘investment disputes’.22! We also recall our conclusion that
the better interpretation favours a broad construction, allowing the bringing of claims
of both a national and international nature.222

We submit that it follows from this interpretation of broadly worded arbitration
agreements that they also allow for the bringing of host state counterclaims. This is
affirmed by the tribunal in Saluka:

The Tribunal agrees [with the Parties] that, in principle, the jurisdiction conferred upon it by
Article 8 [of the Treaty], particularly when read with Article 19.3, 19.4 and 21.3 of the
UNCITRAL Rules, is in principle wide enough to encompass counterclaims. The language of
Article 8, in referring to ‘All disputes,” is wide enough to include disputes giving rise to counter-
claims, so long, of course, as other relevant requirements are also met. The need for a dispute, if it
is to fall within the Tribunal’s jurisdiction, to be ‘between one Contracting Party and an investor
of the other Contracting Party’ carries with it no implication that Article 8 applies only to
disputes in which it is an investor which initiates claims.223

There is normally no reason for the investor’s consent to be broader than is necessary to
enable its specific grievance to be submitted to arbitration. Accordingly, the investor
might seek to limit its acceptance to the part relating to alleged treaty violations, for
instance, expropriation.224 In that case, the required mutual consent between the
parties could arguably be seen to only exist to the extent of the overlap between the
host state’s offer to arbitrate and the investor’s acceptance of this offer, i.e., the alleged
expropriation. As Alvarez states: ‘[S]ince the investor’s consent will usually be given
only after the dispute has arisen, the scope of its consent can be expected to be quite
narrow, thus limiting the possibility of counterclaims by the disputing State Party.’225

It is suggested, however, that when the investor starts arbitration proceedings based
on an offer by the host state in an investment treaty, the investor accepts that offer as set
out in that treaty, nothing more and nothing less.226 Also Ben Hamida supports such a

218 Cf. Paulsson, fn. 178, at 247.

219 Cf. reference to ‘disputes arising out of or relating to an investment agreement’.

220 Cf. reference to ‘un accord particulier d’investissement entre une Partie contractante et un
investisseur de I'autre Partie contractante’ [an investment agreement between a Contracting Party and
an investor of the other Contracting Party].

221 See generally Section 3.2 (on arbitration without privity).

222 See Section 3.2 (on arbitration without privity).

223 Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s Counter-
claim, at para. 39.Cf. A.M. Steingruber, fn. 55, at paras 14.14, 14.21; Ben Hamida, fn. 174, at 264-5.

224 See, e.g., H.C. Alvarez, ‘Arbitration Under the North American Free Trade Agreement’ (2000)
16(4) Arb. Intl 393, 410 (under NAFTA, ‘investors can be expected to focus their requests for
arbitration quite narrowly on the State Party’s measure which has caused each of them loss or damage’).
Cf. Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s Counter-
claim, at para. 26 (the claimant argued that the host state’s offer to arbitrate ‘was only accepted by
Claimant in respect of claims based on the Treaty, and the Parties’ mutual consent to arbitration was
limited accordingly’).

225 Alvarez, fn. 224, at 411. See also C.H. Schreuer, ‘Consent to Arbitration” in UNCTAD: Dispute
Settlement: International Centre for Settlement of Investment Disputes (New York, United Nations,
2003), 30; A.R. Parra and LE.I. Shihata, ‘The Experience of the International Centre for Settlement of
Investment Disputes’ (1999) 14 ICSID Rev-FIL] 299, 320; G. Petrochilos etal., TCSID Convention,
Chapter IV, Section 3, Article 46 [Ancillary claims] 114” in Concise International Arbitration (L.
A. Mistelis, ed., 2010), at para. 6; C.H. Schreuer etal., The ICSID Convention: A Commentary
(Cambridge, Cambridge University Press, 2009), 203, 756.

226 See Douglas, fn. 31, The International Law of Investment Claims, at para. 491.
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‘take it or leave it’ interpretation by stating that a limited acceptance by an investor may
be qualified as a counteroffer, i.e. a rejection, rather than an acceptance of the offer:

[N]ous avons proposé d’étendre la solution retenue dans la théorie générale des contrats en
considérant que toute réponse par laquelle la personne privée modifie le domaine de loffre
initialement déterminé par la partie publique devrait s’analyser, non en une acceptation, mais en
un refus d’acceptation accompagné d’une contre-offre d’arbitrage adressée a 'Etat. [We proposed
to extend the solution found in the general theory of contracts so that any response by the private
party that changes the initial offer by the public party should be considered not as an acceptance
but a rejection of the offer followed by a counter-offer to arbitrate addressed to the state.]227

In a similar sense, the United Nations Convention on Contracts for the International
Sale of Goods provides in article 19(1) that ‘[a] reply to an offer which purports to be an
acceptance but contains additions, limitations or other modifications is a rejection of
the offer and constitutes a counter-offer’.228 In any event, and as will be discussed later,
the connexity requirement may have related—although not as far-reaching—conse-
quences for the scope of counterclaims allowed.22°

4.1.1.2. Exclusion of investor obligations

Other treaties, which are in a minority, specifically limit arbitrable claims to an
enumerated list of host state obligations.230 The fact that the arbitration agreement
only encompasses disputes concerning host state obligations does create an obstacle for
host state counterclaims. Since the parties have not agreed to settle through arbitration
disputes concerning investor obligations, any grievance against the investor would not
have a basis in the parties’ arbitration agreement, and would consequently seem to fall
outside the jurisdiction of the tribunal.23! This reasoning is supported by the ICSID
award in Roussalis, in which the majority stated:

It is not disputed that Respondent expressed its consent to arbitration in the BIT and that
Claimant accepted Romania’s offer to arbitrate. Contrary to Claimant however, Respondent
considers that such consent included consent to arbitrate counterclaims. Whether it is so must
be determined in the first place by reference to the dispute resolution clause contained in the
BIT. The investor’s consent to the BIT’s arbitration clause can only exist in relation to
counterclaims if such counterclaims come within the consent of the host State as expressed in

the BIT.232

In dismissing jurisdiction over the counterclaim, the tribunal, in its majority, placed
emphasis on the fact that the wording of the arbitration clause in the BIT, which
provided that if ‘[d]isputes between an investor of a Contracting Party and the other
Contracting Party concerning an obligation of the latter under this Agreement, in relation to
an investment of the former, cannot be settled in an amicable way, ‘the investor
concerned may submit the dispute either to the competent courts of the Contracting
Party in the territory of which the investment has been made or to international

227 Ben Hamida, fn. 174, at 269; Ben Hamida, ‘L’Arbitrage transnational unilateral: reflexions sur
une procedure reservee a l'initiative d’'une personne prive contre une personne publique’ (These pour le
Doctorat en droit de 'Université Panthéon-Assas (Paris II), 24 June 2003), 178, at para. 280. Cf.
Steingruber, fn. 55, at para. 14.21).

228 United Nations Convention on Contracts for the International Sale of Goods, 1980, art. 19(1).
Cf. American Law Institute, Restatement 2nd of the Law of Contracts § 95 (1981).

229 Section 4.2 (on factual and juridical connexity between claims and counterclaims).

230 See Section 3.2 (on arbitration without privity).

231 Cf. Steingruber, fn. 55, at para. 14.21.

232 Roussalis v Romania, fn. 82, Award, at para. 866.
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arbitration’.233 According to the tribunal, this language ‘undoubtedly limit[s] jurisdic-
tion to claims brought by investors about obligations of the host State. Accordingly the
BIT does not provide for counterclaims to be introduced by the host State in relation to
obligations of the investor.’234

In reasoning that reminds us of the link we made between the applicable law clause
and the scope of the dispute settlement clause as concerns investor claims,?35 the
tribunal also quoted from article 9(4) of the BIT which provided that ‘[t]he arbitral
tribunal shall decide the dispute in accordance with the provisions of this Agreement
[the BIT] and the applicable rules and principles of international law . .. .236 Making
the same link, it then recalled:

870. Article 9(4) of the BIT further provides, in respect of the applicable law, that: “The arbitral
tribunal shall decide the dispute in accordance with the provisions of this Agreement [the BIT]
and the applicable rules and principles of international law...’

871. As mentioned above, the BIT imposes no obligations on investors, only on contracting
States. Therefore, where the BIT does specify that the applicable law is the BIT itself, counter-
claims fall outside the tribunal’s jurisdiction. Indeed, in order to extend the competence of a
tribunal to a State counterclaim, ‘the arbitration agreement should refer to disputes that can also
be brought under domestic law for counterclaims to be within the tribunal’s jurisdiction.’23”

Reisman disagreed with the analysis of the majority on the basis, first, that the investor
must be deemed to have consented to the bringing of counterclaims when instituting

ICSID proceedings:

When the States Parties to a BIT contingently consent, inter alia, to ICSID jurisdiction, the
consent component of Article 46 of the Washington Convention is ipso facto imported into any
ICSID arbitration which an investor then elects to pursue. It is important to bear in mind that
such counterclaim jurisdiction is not only a concession to the State Party: Article 46 works to the
benefit of both respondent state and investor.238

Reisman’s second reason for allowing counterclaims recalls the beneficial effects of
counterclaims: procedural economy and the better administration of justice:

In rejecting ICSID jurisdiction over counterclaims, a neutral tribunal—which was, in fact,
selected by the claimant—perforce directs the respondent state to pursue its claims in its own
courts where the very investor who had sought a forum outside the state apparatus is now

233 Roussalis v Romania, at para. 868 (referring to article 9 of the Agreement between the
Government of Romania and the Government of the Hellenic Republic on the Promotion and
Reciprocal Protection of Investments, which entered into force on 23 May 1997 [emphasis in award]).

234 Roussalis v Romania, at para. 869. Cf. B. Hanotiau, Counterclaims in ICSID Arbitration,
Conference Presentation, Bali, March 2012, at para. 21, available at <http://www.iareporter.com/
downloads/20120703> (last visited 9 July 2012) (referring to the narrow dispute settlement clause in
article 9(1) of the Romania—Greece, Hanotiau—one of the arbitrators in Roussalis—explains: “This is
the scope of Romania’s offer of consent. When Roussalis filed its ICSID request for arbitration, it
accepted that offer of consent to arbitrate. Roussalis could have made a counter-offer expanding the
scope of the arbitration or simply consented to arbitrate Romania’s counterclaims once they were
filed—but chose not to. Since Roussalis never consented to arbitrate disputes concerning its own
obligations, it is the opinion of the commentators who approved the decision that the majority of the
tribunal properly held that it had no jurisdiction over the counterclaims’).

235 See Section 3.2 (on arbitration without privity).

236 Roussalis v Romania, fn. 82, Award, at para. 870 (referring to Lalive and Halonen, fn. 169, at
para. 7.19). But see at para. 306 (‘At the first session of the Arbitral Tribunal held on May 4, 2007, the
Parties agreed that Romanian law would govern the substantive merits of the dispute and that the BIT
would be treated as part of Romanian law’).

257 Roussalis v Romania, at para. 871.

238 Roussalis v Romania, fn. 82, Declaration by M. Reisman.
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constrained to become the defendant. (And if an adverse judgment ensues, that erstwhile
defendant might well transform to claimant again, bringing another BIT claim.) Aside from
duplication and inefficiency, the sorts of transaction costs which counter-claim and set-off
procedures work to avoid, it is an ironic, if not absurd, outcome, at odds, in my view, with the
objectives of international investment law.23?

In light of our previous reasoning, however, it is suggested that such positive effects
cannot overcome the jurisdictional hurdle of limited jurisdiction ratione materiae?40
combined, as in this case, with limited jurisdiction ratione personae.24!

It should further be noted that while we agree with the reference the Roussalis
majority tribunal made to the applicable law clause in support of its rejection of the
counterclaim, this clause should not be determinative in the way suggested by Lalive
and Halonen: “Where the BIT does not specify any applicable law, the default rule is
that the lex specialis is the BIT itself, and counterclaims are likely to fall outside a
tribunal’s jurisdiction.’?42 It is true that investment treaties with a narrow dispute
settlement clause tend to include an applicable law clause referring solely to sources of
an international law nature,243 and such a clause may support a narrow construction of
the dispute settlement clause. Yet, in our opinion, the latter should be determinative in
deciding on the jurisdiction over counterclaims, not the other way around.

While it was not expressly stated, the exclusion of investor obligations from the
dispute settlement clause in the relevant treaty also appears to have been a reason why
the SCC Tribunal dismissed the counterclaim in Amto v Ukraine (2008), a case
brought under the Energy Charter Treaty (ECT).244 As to the substance of the
counterclaim, the respondent stated that the claimant had ‘irresponsibly and insistently
disseminated to the SCC Institute and to the Arbitral Tribunal untrue information
about collusion between two state-owned entities, with the implication that Ukraine
was involved. The Respondent considers that “such dissemination does not deviate very
much from libel”.’245 The tribunal first noted that ‘[t]he jurisdiction over a State party
counterclaim under an investment treaty depends upon the terms of the dispute
resolution provisions of the treaty, the nature of the counterclaim, and the relationship
of the counterclaims with the claims in the arbitration’.246 After recalling that that the
Energy Charter Treaty provides for the application of the treaty itself and ‘the
applicable rules and principles of international law’,247 it dismissed the counterclaim
for lack of basis in law: “The Respondent has not presented any basis in this applicable

239 Roussalis v Romania. Cf. Goetz v Burundi, fn. 206, at para. 280. See also M.N. Bravin and A.
B. Kaplan, ‘Arbitrating Closely Related Counterclaims at ICSID in the Wake of Spyridon Roussalis v.
Romania® TDM 4 (2012).

240 Roussalis v Romania, Award, at para. 43 (article 9 of the Greece—Romania BIT refers to the
settlement of ‘disputes between an investor of a Contracting Party and the other Contracting Party
concerning an obligation of the latter under this Agreement, in relation to an investment of the
former’).

241 Roussalis v Romania, Award, at para. 43 (article 9 of the Greece—Romania BIT states that ‘the
investor concerned may submit the dispute [...] to international arbitration’). See also Section 4.1.2
(on potential claimants (jurisdiction ratione personae).

242 Lalive and Halonen, fn. 169, at para. 7.31.

243 See Section 3.2 (on arbitration without privity). Indeed, the applicable law clause in the BIT
involved in Goetz v Burundi refers to national law in addition to international law. Goetz v Burundi, fn.
209, at para. 149.

244 Amto v Ukraine, fn. 193, Award.

245 Amto v Ukraine, at para. 117.

246 Amto v Ukraine, at para. 118.

247 Amto v Ukraine. Cf. Energy Charter Treaty (1994), art. 26(6). See also Section 3.2 (on
arbitration without privity).
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law for a claim of non-material injury to reputation based on the allegations made
before an Arbitral Tribunal. Accordingly, the Arbitral Tribunal finds that there is no
basis for a counterclaim of this nature and it is accordingly dismissed.’248

Also the decision in Europe Cement supports our conclusion that the narrow dispute
settlement clause in the ECT constitutes an obstacle for host state counterclaims.249
Before rejecting, seemingly on evidentiary grounds, what came ‘close to an ancillary
claim under Article 47 of the Arbitration (Additional Facility) Rules’, the tribunal
observed that the ‘difficult question’ of awarding moral damages also ‘would entail an
analysis of the Tribunal’s jurisdiction to hear the claim’.25°

4.1.2. Potential claimants (jurisdiction ratione personae)

The relevance of the scope of arbitrable claims to the acceptance or rejection of
counterclaims is supported by a reference to the tribunal’s jurisdiction ratione personae,
as stipulated in the treaty at hand. Whereas treaties with broader subject-matter jurisdic-
tion may expressly provide that both the investor and the host state can present claims,
the narrower treaties tend to limit the right to institute proceedings to the investor.

4.1.2.1. The host state as potential claimant
An example of a treaty of the broader kind is the United States-Estonia BIT at issue in
Alex Genin, and which provides that if the dispute cannot be settled amicably, ‘the
national or company concerned may choose to consent in writing to the submission of
the dispute for settlement by binding arbitration’, according to, inter alia, the ICSID
Convention.25! Notably, the BIT goes on to specify that ‘[o]nce the national or company
concerned has so consented, either Party to the dispute may initiate arbitration in
accordance with the choice so specified in the consent’.252 Similar provisions are found
in, for instance, the UK-Jamaica BIT,253 the Iranian and the Peruvian Model BIT's,254
and the ASEAN Agreement for the Promotion and Protection of Investments.255

A reasonable interpretation of these offers that envisage the possibility of the host
state constituting a potential claimant would be that the host state would also be
able to present counterclaims. After all, a counterclaim is ‘to be treated by the
arbitral tribunal essentially in the same manner as if it were an original claimant’s

248 Amto v Ukraine, fn. 193, Award, at para. 118.

249 Europe Cement, fn. 195, Award.

250 Europe Cement, at para. 181. Cf. Cementownia, fn. 194, Award, at para. 170 (also an ECT
case). Cf. P. Dumberry, How to Remediate Moral Damages Suffered by a State, Kluwer Arbitration Blog
(3 December 2009).

251 US-Estonia BIT, art. VI(3)(a).

252 US-Estonia BIT, at art. VI(3)(b) (emphasis added). See also G. Laborde, “The Case for Host
State Claims in Investment Arbitration’ (2010) 1(1) /. Int’l Disp. Settlement 97, 108 (‘[TThe majority of
the BITs concluded by the United States include an integrationist clause that incorporates a firm offer
to arbitrate conferring express standing to initiate arbitration upon the host State’).

253 U.K.~Jamaica BIT, art. 9.

254 Jranian Model BIT, art. 12(2) (‘In the event that the host Contracting Party and the investor(s)
can not agree within six months from the date of notification of the claim by one party to the other,
either of them may refer the dispute to the competent courts of the host Contracting Party or with due
regard to their own laws and regulations to an arbitral tribunal of three members [ ...]"); Peru Model
Agreement, art. 8.

255 ASEAN Agreement: An Agreement Among the Governments of Brunei Darussalam, the
Republic of Indonesia, Malaysia, the Republic of the Philippines, the Republic of Singapore, and
the Kingdom of Thailand for the Promotion and Protection of Investments, art. X(2), 15 December
1987.
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demand’.256 As argued by the investor in SGS v Pakistan, the host state and its home
state, Switzerland, must have expressly contemplated that an ICSID tribunal could
consider the host state’s counterclaim because Article 9(3) of the BIT provides that
‘each party may start the procedure’.257

4.1.2.2. The investor as sole potential claimant
Contrariwise, treaties that restrict the tribunal’s subject-matter jurisdiction to host state
obligations are likely to limit the right to institute proceedings to the investor solely.
One example is the Energy Charter Treaty. Defining an arbitrable dispute as one
‘concern[ing] an alleged breach of an obligation of the [host state] under Part IIT [of the
Treaty]’, it provides that ‘the Investor party to the dispute may choose to submit it for
resolution [by an arbitral tribunal]’.258 Also the NAFTA does not envisage claims being
initiated by host states: an investor of a party (on behalf of an enterprise of another
party that is a juridical person that the investor owns or controls directly or indirectly)
may submit to arbitration a claim that another party has breached (a) specified
provision(s) of the NAFTA.259

If the inclusion of the host state as a potential claimant raises a presumption in favour
of counterclaims, the question naturally arises whether a similar exclusion would give
rise to a contrary presumption. On the one hand, one of the characteristics of a
counterclaim is that the respondent might have brought it in a separate action and
recovered judgment.26? As these instruments do not envisage claims being brought by
the host state, more express language in favour of counterclaims may therefore appear
necessary.26! In this respect, the Claims Settlement Declaration, establishing the Iran—
United States Claims Tribunal is illustrative, as the drafters expressly included the
possibility of the United States or Iran presenting counterclaims regardless of the
otherwise ‘one-way street’ nature of the proceedings.262

On the other hand, it could be questioned whether this reference to the investor’s
locus standi was intended by the drafters to have this exclusionary effect with respect to

256 UNCITRAL Secretariat, Possible Future Work in the Area of International Commercial Arbitra-
tion, 6 April 1999, A/ICN.9/460, at para. 72. Cf. Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, fn. 170, Counter-Claims Order, Declaration of Judge ad hoc
Kreca, at 262 (Kreca objected to the court’s characterization of the applicant’s claim as the ‘principal’,
rather than the ‘initial” or ‘original’ claim).

257 SGS v Pakistan, fn. 30, Decision on Jurisdiction, at para. 109. Cf. Ben Hamida, fn. 174, at 270. See
also Case No. B1 (Counterclaim), fn. 173, at para. 89 (a lack of an express clause in the Claims Settlement
Declaration conferring the right to present counterclaims in interstate cases does not warrant the
conclusion that such counterclaims are prohibited, ‘since each Party could file claims against the other’).

258 See Energy Charter Treaty (1994), art. 26 (emphasis added). Contrariwise, it is open to both
investors and host states to request amicable settlement. See also art. 26.

259 See NAFTA (1994), arts 1116-1117. Cf. Malaysia-Ghana BIT, art. 7(3); Canada-South Africa
BIT, art. XIII(2); cf. Laborde, fn. 252, at 107.

260 See, e.g., Counterclaim, Recoupment and Setoff, 20 Am. Jur. 2d. § 120 (1965); H. Thirlway,
‘Counterclaims before the International Court of Justice: The Genocide Convention and Oil Platforms
Decisions’ (1999) 12 Leiden ]. Intl L. 197, 202.

261 Cf. J. Paulsson, ‘Arbitration Without Privity’ in The Energy Charter Treaty: An East—West
Gateway for Investment & Trade (T.W. Wilde, ed., London, Kluwer Law International, 1996), 422,
422-3 (‘This new world of arbitration is one where the claimant need not have a contractual
relationship with the defendant, and where the tables could not be turned; the defendant could not
have initiated the arbitration, nor is it certain of being able even to bring a counterclaim).

262 See [ran—United States Claims Settlement Declaration (1981), art. II(1). See also Case No. A/2, fn.
173, at ILB; Gould Marketing, Inc. v Ministry of National Defense, Award No. ITL 24-49-2, 27 July 1983,
3 Iran-U.S. C.T.R. 147, 151-2; Case No. Bl (Counterclaim), fn. 173, at para. 89; A. Asgarkhani,
‘Compromise and Cooperation at the Iran—United States Claims Tribunal’ (2003) 19(2) Arb. Int7 149.
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counterclaims. The emphasis on the investor’s procedural right could rather be seen to
underline the host state’s willingness and unequivocal consent to arbitrate. Moreover,
in practice, such treaties do not differ very much from those in which the host state may
also institute proceedings, as the separate consent of the investor is always required.263
In fact, whereas a narrow definition of investment disputes tends to dovetail with a
limited locus standi, a broad definition of arbitrable claims does not always go hand in
hand with a reference to the right of the host state to present claims against the investor
in the sense of the US—Estonia BIT quoted earlier.26¢ As Kantor notes:

The protections of the investor—state arbitration provisions in the [Draft Model U.S. BIT
(2004)] are afforded only to ‘claimants,” and the term ‘claimants’ is defined in Article 1 to
cover only ‘investors of a Party.” Accordingly, while an investor may initiate an arbitration claim
against a host state under the BIT, that host state may not initiate claims against the investor
under the investor—state arbitration provisions. The host state may, however, raise certain
counterclaims if permitted under the arbitration rules applicable to the proceeding.26

This leads to the conclusion that whereas the sole reference to the investor’s locus standi
would not necessarily be conclusive with regard to the inadmissibility of counterclaims,
the combined features of a limited jurisdiction ratione personae and a limited jurisdic-
tion ratione materiae will have such effect.

In this context, one should note the observation by various scholars that the narrow
type of instrument gives rise to a paradigm different from that of international
commercial arbitration in general, in that it creates ‘une sorte dinstrument de contréle
du respect par les Etats de la légalité dans le domaine économique [a kind of instrument for
ensuring compliance with law by states in the economic field].26¢ A similar character-
ization is offered by Weiler and Wilde, who refer to this type of arbitration as
‘international quasi-judicial review of national regulatory action” analogous to judicial
review of administrative acts in national law.267 Although it is open to discussion
whether the bringing of counterclaims would be contrary to such object and pur-
pose,268 or stated differently, that the intention of the drafters was partly to exclude the
possibility of consolidating closely related claims,26? it cannot be denied that these
characteristics do present an obstacle for host state counterclaims.270

263 Cf. G. Burdeau, ‘Nouvelles perspectives pour l'arbitrage dans le contentieux économique
intéressant les Etats’ (1995) 1 Revue de ['arbitrage 3, at para. 28bis.

264 See fns 251-252.

265 M. Kantor, “The New Draft Model U.S. BIT: Noteworthy Developments’ (2004) 21(4) /. Int!
Arb. 383, 387 (references omitted). See also Norway—Lithuania BIT, art. IX(2); Norway—Romania
BIT, art. VIII(2); Burundi Model BIT, art. 8(1).

266 Burdeau, fn. 263, at para. 29 (empbhasis in original). See also Chapter 1, Section 2 (on the scope
of and terminology used in the study).

267 T. Weiler and T.W. Wilde, ‘Investment Arbitration under the Energy Charter Treaty in the
light of new NAFTA Precedents: Towards a Global Code of Conduct for Economic Regulation’ TDM
1(1) 2004).

268 For the possibility of the state to present counterclaims in administrative proceedings, see, e.g.,
German Verwaltungsgerichtsordnung, §89; Robert B. Lara v US Secretary of the Interior, 642
F. Supp. 458 (April 30, 1986).

269 In fact, Weiler, Wilde, and Burdeau seem to envisage the possibility of counterclaims in
‘arbitration without privity’ situations, regardless of its focus on investor rights. See Weiler and
Wilde, fn. 267; Burdeau, fn. 263, at para. 21. See also Paulsson, fn. 178, at 250, at fn. 32; Alvarez,
fn. 224, at 412; F.O. Vicuna, ‘Foreign Investment Law: How Customary Is Custom?’ (2005) 99 Am.
Socy Int'l L. Proc. 97.

270 One may wish to note that a restriction of the tribunal’s jurisdiction in this regard cannot be
overcome by a reference to explicit provisions for counterclaims in the relevant arbitration rules. Cf.
Case No. Bl (Counterclaim), fn. 173, at fn. 116 (‘(I]t seems doubtful that Article 19(3) of the

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




142 The Scope of the Arbitration Agreement

A different situation arises where the investment treaty provides for is a limited
jurisdiction ratione materiae and a broad jurisdiction ratione personae. This was the case
in Hamester, in which the BIT provided as follows:

(1) Disputes between a national or company of one Contracting Party and the other
Contracting Party concerning an obligation of the latter under this Treaty in
relation to an investment of the former shall as far as possible be settled amicably
between the parties to the dispute.

(2) If the dispute cannot be settled within six months of the date of written
notification by one of the parties to the dispute, it shall be submitted for
arbitration if either party to the dispute so requests.

(3) Unless the parties agree otherwise, the aggrieved party shall have the right to
refer the dispute to: (a) [ICSID] arbitration under the provisions of the [ICSID
Convention].

(4) When a national or company, as well as a Contracting Party believe that their
rights have been violated, then the national or company’s choice of procedures
shall prevail.271

As noted by the ICSID Tribunal, ‘the scope of consent in Article 12(1) of the BIT is
limited to disputes “concerning an obligation of [one Contracting Party] under this
Treaty in relation to an investment of [a national or company of the other Contracting
Party]”.’272 Yet, noted the tribunal, this BIT with a restricted scope of covered disputes
‘recognises that the State party may be “aggrieved” and “shall have the right to refer the
dispute to” arbitration (Article 12(3) and (4) of the BIT)’.273 Unfortunately, ‘in
the absence of any submission on the nature of the Respondent’s counterclaim’, the
tribunal did not have occasion to analyse whether the counterclaim was capable of
falling within the parties’ scope of consent, in accordance with article 46 of the ICSID
Convention.274 On the one hand, one could argue that the limited jurisdiction ratione
materiae trumps broad jurisdiction ratione personae. On the other hand, and this is the
better argument, the express reference in the dispute settlement clause to the possibility
that an aggrieved host state shall have the right to refer the dispute to arbitration is part
and parcel of the offer of arbitration. When the investor accepts that offer, it also
consents to the bringing of counterclaims by the host state and the tribunal will have
jurisdiction over them.

4.1.3. Express, tacit, and implied consent to counterclaims

Investment treaties could explicitly provide for the bringing of host state counterclaims,
and the consent requirement would be satisfied by virtue of the investor’s acceptance of
the offer in the treaty that so stipulates. This is the case for the COMESA Investment

UNICTRAL Rules [on counterclaims] could constitute a basis for the Tribunal’s jurisdiction over
official counterclaims’). But see Alvarez, fn. 224, at 410 (Alvarez suggests that counterclaims could be
permitted ‘if provided for in the arbitration rules selected by the investor’).

27V Hamester v Ghana, fn. 36, Award, at para. 88 (referring to the Germany—Ghana BIT, art. 12,
which in article 12(4) states in the original language: ‘Fiihlen sich sowohl ein Staatsangehériger oder
eine Gesellschaft als auch eine Vertragspartei in ihrem Recht verletzt, so hat die Wahl des Staatsange-
hérigen oder der Gesellschaft hinsichtlich des Verfahrens zur Streitbeilegung Vorrang).

272 Hamester v Ghana, at para. 353.

273 Hamester v Ghana, at para. 354.

274 Hamester v Ghana, at para. 355.
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Area Agreement, which in article 28(9) provides: ‘A Member State against whom a
claim is brought by a COMESA investor [ . ..] may assertasa|...] counterclaim [...]
that the COMESA investor bringing the claim has not fulfilled its obligations under
this Agreement, including the obligations to comply with all applicable domestic
measures [...].275

There may also be jurisdiction by virtue of the investor’s express consent to the
counterclaim at hand.276 In SGS v Pakistan, for instance, the investor contended that
the host state was ‘fully entitled to file a counterclaim’.27 Similarly, in SGS v
Philippines, the host state had alleged fraud and overcharging on the part of the
investor. Whilst denying these allegations, the investor nevertheless ‘appeared to accept
that they could be considered, if necessary, as a counterclaim if the Respondent so
wished’.278 In these cases, the host states did not so wish, preferring to have such
counterclaims decided in other fora.27? If both parties would consent, however, there
would be jurisdiction based on a corresponding expansion of the arbitration agree-
ment;280 although, in the SGS cases, the agreement—originating from the BIT—was
arguably broad enough in and of itself to encompass the counterclaim at hand.

Similarly, it is also possible for the investor to facitly consent to a counterclaim by not
presenting any jurisdictional objections.?8! As provided in the Arbitration Rules of the
Netherlands Arbitration Institute, ‘[a] counterclaim is admissible [...] if the [...]
arbitration agreement is expressly or tacitly made to apply to it by the parties.’282 In
view of the lack of reference to any objections by the investor, such tacit consent may
have been present in Alex Genin.283

275 COMESA [Common Market for Eastern and Southern Africa] Investment Area Agreement
(2007), art. 28(9). Cf. art. 13 (‘COMESA investors and their investments shall comply with all
applicable domestic measures of the Member State in which their investment is made’). See also IISD
(International Institute for Sustainable Development] Model Agreement on International Investment
for Sustainable Development (as revised in April 2006), art. 18[E] (‘A host state may initiate a
counterclaim before any tribunal established pursuant to this Agreement for damages resulting from
an alleged breach of the Agreement’). Cf. IISD Model Agreement, at Part 3 (‘Obligations and Duties of
Investors and Investments’). See also UNCTAD, fn. 189.

276 Cf. Ben Hamida, fn. 174, at 266.

277 SGS v Pakistan, fn. 207, Procedural Order, 16 October 2002, 18(1) I/CSID Rev.-FIL] 293, 303
(2003). See also SGS v Pakistan, fn. 30, Decision on Jurisdiction, at para. 108.

278 SGS v Philippines, fn. 98, Decision on Jurisdiction, at para. 40.

279 See SGS v Philippines, at para. 17; SGS v Pakistan, fn. 30, Decision on Jurisdiction, at para. 48.

280 Cf. Klickner v Cameroon, fn. 177, Award, at p. 4 (the subject-matter of the dispute may be
extended ‘at any time, even in written submissions to the Tribunal (“forum prorogatum”) provided
that this is met by the consent of the parties’); Berger, fn. 177, at § V(a)(i); J.L. Simpson and H. Fox,
International Arbitration: Law and Practice (London, Stevens, 1959), 49; A.D. Renteln, ‘Encountering
Counterclaims’ (1987) 15(2-3) Denver J. Int! L. & Poly 379, 391.

281 See, e.g., Berger, fn. 181, at § V(a)(i). In this respect, an analogy can be made with the doctrine
of forum prorogatum, where the consent of one party is consolidated after the institution of proceedings.
See, e.g., Cheng, fn. 1, at 262-6; S. Rosenne, ‘Counter-Claims in the International Court of Justice
Revisited” in Liber Amicorum Tn memoriam’ of Judge José Marid Ruda (C.A. Armas Barea etal., eds, The
Hague, Kluwer Law International, 2000), 457, 460, 465-6.

282 Arbitration Rules of the Netherlands Arbitration Institute (2001), art. 25(2). See also UN-
CITRAL Arbitration Rules (2010), art. 21(3) (‘A plea that the arbitral tribunal does not have
jurisdiction shall be raised no later than in [...] the reply to the counter-claim’); ICSID Rules of
Procedure for Arbitration Proceedings (Arbitration Rules), Rule 41(1); ICSID Additional Facility
Rules (2006), art. 45(2).

283 See Alex Genin v Estonia, fn. 155, Award, at para. 376. See also Europe Cement, fn. 195, Award,
at para. 181 (the tribunal did not ‘consider that exceptional circumstances such as physical duress are
present in this case to justify moral damages’). By way of comparison, the investor in Saluka v Czech
Republic expressly objected to the counterclaim. Saluka v Czech Republic, fn. 171, Decision on
Jurisdiction over the Czech Republic’s Counterclaim, at para. 13. Cf. Klickner v Cameroon, fn. 177,
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144 The Scope of the Arbitration Agreement

One of the arguments by the host state in Rowussalis was that the investor had
consented to the arbitration of Romania’s counterclaims.284 More specifically,
Romania contended that such consent was manifested in a ‘cooling off” letter sent to
the host state as a predicate to commencing the arbitration at issue.285 The respondent
also referred to a statement the investor submitted to a Romanian court contesting its
jurisdiction on the ground that the dispute must be resolved in ICSID arbitration, next
to the fact that it urged Romania to terminate national courts proceedings on that same
basis.286 While in Roussalis these arguments did not satisfy the tribunal that the investor
had consented to the bringing of Romania’s counterclaims, other fact-patterns may lead
to a different outcome. As Hanotiou, one of the arbitrators in Roussalis, stated on the
topic of counterclaims at a subsequent conference:

Commentators [...] seem to agree that even if, according to Article 25 of the Washington
Convention, consent has to be given in writing, it need not be express, it might be implied, for
example from a contract between the parties or from the request for arbitration or from a
submission in the context of the proceedings.28”

At any rate, and as exemplified by these cases and as previously mentioned, it may in
fact be in the investor’s interest that the arbitral tribunal resolves the counterclaim.
Since a refusal may lead the host state to seek relief in its own domestic courts or
another, contractually agreed arbitration forum, not only is there a possibility of
inconsistent decisions—the investor will also have the advantage of a neutral
forum.288 Additionally, the acceptance of counterclaims may arguably render a host
state more willing to arbitrate, so that less time is spent on costly jurisdictional battles.

Apart from express and tacit consent, one may ask whether the investor’s consent to
counterclaims could be implied from the very act of bringing a claim. In this respect, an
analogy might possibly be drawn with the field of sovereign and diplomatic immunity.
In Banco Nacional de Cuba v Sabbatino (1964), the US Supreme Court held that even
though a state would normally be immune from suit by private parties in foreign courts,
‘fairness has been thought to require that when the sovereign seeks recovery, it be subject
to legitimate counterclaims against it’.28% In other words, the fact that a state or diplomat
presents a claim estops it from benefiting from its immunity with respect to counterclaims.

While it has been shown that investors might similarly be ‘immune’ to claims by a
claimant host state, and that in many instances, allowing the host state to present
counterclaims could be seen as adding a degree of ‘fairness’ to the proceedings, there
are important differences between the decision of a domestic court to allow a counter-
claim to ‘cut into the doctrine of immunity’2°® and an arbitral tribunal’s decision to

Decision on Annulment, 3 May 1985 (P. Lalive, A.S. El-Kosheri, I. Seidl-Hohenveldern, committee
members), para. 5.

284 Roussalis v Romania, fn. 82, at para. 775.

285 Roussalis v Romania, at para. 776.

286 Roussalis v Romania, at paras 778-779.

287 Hanotiau, fn. 234, at fn. 1.

288 See, e.g., Ben Hamida, fn. 227, ‘L’Arbitrage transnational unilateral’ at 177, at para. 280;
Karrer, fn. 181, at 177.

289 Banco Nacional de Cuba v Sabbatino, 376 U.S. 398, 438 (1964). See also US Foreign
Immunities Act, 28 U.S.C.A. 1607 (b); European Convention on State Immunity, art. 1(2)(a); R.
B. Looper, ‘Counterclaims Against a Foreign Sovereign Plaintiff” (1956) 50 Am. J. Int’l L. 647 (1956);
Vienna Convention on Diplomatic Relations (1961), art. 32(3).

290 Nat'| City Bank of New York v Republic of China, 348 U.S. 356, 364 (1955) (‘It is recognized
that a counterclaim based on the subject matter of a sovereign’s suit is allowed to cut into the doctrine
of immunity’).
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exercise jurisdiction over a counterclaim that is not covered by the arbitration agree-
ment. The doctrine of sovereign and diplomatic immunity is namely a reason for a
court not to exercise the jurisdiction that it already has over a defendant state or
diplomat;2°! whereas for an arbitral tribunal, the investor’s consent is the very basis
for its jurisdiction in the first place. This distinction is buttressed by a reference to
article 46 of the ICSID Convention, which lists as a condition precedent for the
acceptance of counterclaims that ‘they are within the scope of the consent of the parties
and are otherwise within the jurisdiction of the Centre’.292 If the bringing of a claim
could in and of itself be construed as consent to counterclaims, this clause would lose its
meaning.??3 Accordingly, and in line with the maxim interpretatio fienda est ur res magis
valeat quam pereat,?** the fact that the investor presents a claim ought not to be
construed to create, in and of itself, the consent necessary for the host state to present
counterclaims against the investor. In the words of Hanotiau:

Article 46 of the ICSID Convention does not create an unfettered right to submit closely-related
counterclaims. Nor does it appear to contain a ‘consent component . Rather, Article 46 presup-
poses consent. A tribunal ‘shall’ entertain counterclaims ‘provided that they are within the scope of
consent to the parties. The consent of the parties is the condition precedent for the operation of
this provision. If this condition precedent is not met, Article 46 has no mandatory character.295

4.1.4. Express exclusions of counterclaims

While counterclaims should be accepted in case the investor expressly or tacitly
consents thereto, it is clear that an express exclusion of counterclaims in the host state’s
offer would be an obstacle to jurisdiction in this respect. This caveat is mentioned in the
ICSID Convention,2°¢ but should also be deemed implicit under other arbitration
rules, as the acceptance of counterclaims in that case would be contrary to the parties’
arbitration agreement. Various investment treaties do refer to such exclusions. As
provided in the NAFTA, for example, ‘a Party shall not assert, as a defense, counter-
claim, right of set off or otherwise, that the investor concerned has received or will
receive, pursuant to an insurance or guarantee contract, indemnification or other
compensation for all or part of its alleged damages.”2?7 Accordingly, a counterclaim

291 See, e.g., L. Sinclair, “The Law of Sovereign Immunity: Recent Developments’ (1980) 167
Recueil des Cours 113 (Sinclair defines immunity ‘as the correlative of a duty imposed upon the
territorial State to refrain from exercising its jurisdiction over a foreign State” and notes that immunity
‘operates by way of exception to the dominating principle of territorial jurisdiction’. Stated differently,
‘one does not start from an assumption that immunity is the norm, and that exceptions to the rule of
immunity have to be justified.” Rather, ‘[o]ne starts from an assumption of non-immunity, qualified by
reference to the functional need [...] to protect the sovereign rights of foreign States operating or
present in the territory’).

292 JCSID Convention (1965), art. 46.

293 For a similar interpretation with regard to the IC] Rules of Court, see Thirlway, fn. 260, at 204
(Thirlway concludes that ‘advance acceptance of the possibility of counter-claims’ is ‘difficult to square
with the provision as it stands’).

294 See, e.g., H.C. Black et al, Black’s Law Dictionary (St Paul, MN, West Group, 1999), 1697 (that
the matter may have effect rather than fail).

295 Hanotiau, fn. 234, at para. 22 (empbhasis in original).

296 See ICSID Convention (1965), art. 46 (‘[e]xcept as the parties otherwise agree [...]).

297 NAFTA (1994), art. 1136(2). See also US Model BIT (2012) art. 28(7); Energy Charter Treaty
(1994), art. 15(3). It may be noted that earlier NAFTA drafts contained a broader reference to
counterclaims: “The Tribunal may determine any incidental or additional claims or counterclaims
arising directly out of the acts or measures constituting the alleged breach of this Chapter, except as the
parties to the investment dispute otherwise agree [ ...]." See, e.g., Draft version of NAFTA of 13 May
1992, art. XX07(10). See also Antonopoulos, fn. 172, at 13 ("Whether counterclaims may be brought
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of this nature would not fall within the arbitration agreement, and would therefore be
excluded from the tribunal’s jurisdiction.

It has been suggested that where the relevant instrument excludes a specified
category of counterclaims, it may be presumed that other counterclaims are allowed,
at least to the extent to which the connexity requirement is satisfied.228 Although such
e contrario argumentation?®® has some appeal and might constitute a factor for the
tribunal to consider, it is doubtful whether it—in and of itself—could counterbalance a
lack of any inclusion of investor obligations in the arbitration agreement.

4]5 Forum selection agreements

The situation may arise in which the parties have agreed to settle a particular aspect of
their dispute in a different forum.3°0 There is little question nowadays that such forum
selection agreements should generally be enforced, inter alia, by virtue of the pacta sunt
servanda principle.3°! Consequently, although a broad arbitration offer may grant a
tribunal jurisdiction over a contractual claim and counterclaim, it would appear that
they are both inadmissible where the contract at hand stipulates that contractual
disputes shall be settled in another forum.302

The same tribunal, however, may retain jurisdiction over the investor’s treaty claim,
for instance an alleged expropriation.33 In case the line between the contractual and
the treaty characteristics of the investor’s claim is sufficiently blurred, it could be argued
that the tribunal, in the interest of judicial economy, should nevertheless retain
jurisdiction over a host state counterclaim based in contract.304 This would especially
seem to be the case where the investor has requested a stay of the proceedings

or not by either of the parties is a matter, first, of the terms of the compromis. If it expressly excludes the
making of counterclaims, then the issue is settled there’).

298 See, e.g., Ben Hamida, fn. 227, L’Arbitrage transnational unilateral at 177-8, at para. 280. Cf.
Alvarez, fn. 224, at 410.

299 Also referred to as the maxim expressio unius est exclusion alterius, ‘negative implication’, or
‘implied exclusion’. For a critical analysis of the maxim, see RN. Graham, ‘In Defence of Maxims’
(2001) 22(1) Statute Law Review 45. See also Case No. B1 (Counterclaim), fn. 173, at para. 82 (the
maxim ‘does not constitute a mandatory directive applicable in all cases where a treaty is silent on a
subject: it merely reflects a common sense principle applicable in many, but not all, situations’).

300 See Section 3.2 (on arbitration without privity).

301 See, e.g., Y. Shany, The Competing Jurisdictions of International Courts and Tribunals (Oxford,
Oxford University Press, 2003),153 (arguing that the presumptive validity of choice of forum
agreements constitutes a general principle of law); Douglas, fn. 31, ‘Hybrid Foundations’, at 248;
see also at 259-60.

302 See Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s
Counterclaim, at paras 52-57 (the tribunal dismissed the contractual counterclaims on the basis that
the contract at issue contained a clause providing for arbitration pursuant to the UNCITRAL
Arbitration Rules in Zurich). With regard to set-off defences, see Swiss Rules of International
Arbitration (2012), art. 21(5) (‘The arbitral tribunal shall have jurisdiction to hear a set-off defence
even if the relationship out of which this defence is said to arise [ . .. ] falls within the scope of another
arbitration agreement or forum-selection clause’).

303 See, e.g., Vivendi v Argentina, fn. 36, Decision on Annulment, at para. 98.

304 See Karrer, fn. 181, at 177 (arguing that although ‘simple contract interpretation would first
suggest that if parties provide for different [...] choice-of-forum agreements for different obligations
[...,] if the parties subsequently are in arbitration or litigation, the jurisdiction of that arbitral tribunal
or state court should extend to the counterclaim all the same’). See also Paulsson, fn. 178, at 250, at fn.
32 (arguing that an investor’s ‘disregard’ of a pre-existing arbitration clause pursuant to which the host
state could have brought a claim ‘would intuitively weigh in favor of counterclaims” under the Energy
Charter Treaty); Alvarez, fn. 224, at 412 (Alvarez construes NAFTA’s waiver requirement (article
1121) in favour of allowing host state counterclaims, regardless of whether they are subject to a forum
selection clause).

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




Counterclaims by Host States 147

simultaneously taking place in this other agreed-upon forum. As pointed out in SGS v
Pakistan,

It would be inequitable if, by reason of the invocation of ICSID jurisdiction, the Claimant could
on the one hand elevate its side of the dispute to international adjudication and, on the other,
preclude the Respondent from pursuing its own claim for damages by obtaining a stay of those
proceedings for the pendency of the international proceedings, if such international proceedings
could not encompass the Respondent’s claim.305

Still, a consolidation might appear to conflict with the right of the investor to have its
separate contract claim heard by the designated forum. Consequently, the better
solution would be for the parties to agree in concert to rescind the forum selection
clause so that the tribunal would be competent to hear both the contract and treaty
claims.396 This would ensure that both the investor and the host state get their ‘day in
court’, and it would also restrict the possibility of double recovery.397

4.2. Factual and juridical connexity between claims and counterclaims

Apart from the fact that the counterclaim must fall within the scope of the arbitration
agreement, and that it should not be subject to a different forum selection clause, it
must also be connected to the investor’s claim. As stated by the tribunal in Saluka: it is
necessary that counterclaims ‘satisfy those conditions which customarily govern the
relationship between a counterclaim and the primary claim to which it is a response. In
particular, a legitimate counterclaim must have a close connexion with the primary
claim to which it is a response.’3%8 As with forum selection agreements, connexity is a
question of admissibility rather than jurisdiction.309

We noted that the connexity requirement is intrinsically linked to the two main
objectives for allowing counterclaims: procedural economy and the better adminis-
tration of justice.310 As such, it serves an equitable and practical filtering function. In

305 SGS v Pakistan, fn. 207, Procedural Order, 18-1 ICSID Rev.-FIL] 293, 303 (2003). Cf.
Anaconda-Iran, Inc. v the Government of the Islamic Republic of Iran and the National Iranian Copper
Industries Company, Interlocutory Award, 10 December 1986, at para. 106.

306 Cf. Karrer, fn. 181, at 178 (‘All it takes is that [the parties] both agree in this sense, which they
can do, in my view, by conclusive action, which may be recorded in writing for those who still cling to
the notion that an arbitration agreement must be in writing). See also France Telecom v Republic of
Lebanon, unpublished award rendered in Switzerland, pursuant to the UNCITRAL Arbitration Rules
on 22 February 2005 (B. Audit, A. Akl, M. Lalonde, arbs), referred to in Swiss Federal Tribunal
Decision I, 10 November 2005, at Part A (the parties agreed to rescind the forum selection clause and
to grant the tribunal general jurisdiction to decide both the contractual and the BIT claims); SGS v
Pakistan, fn. 30, Decision on Jurisdiction, at para. 161.

307 On the rule against double recovery, see, e.g., K. Yannaca-Small, ‘Parallel Proceedings’ in Oxford
Handbook of International Investment Law (P. Muchlinski et al., eds, Oxford, Oxford University Press,
2008), 1008, 1011-12.

308 Saluka v Czech Republici, fn. 171, Decision on Jurisdiction over the Czech Republic’s Counter-
claim, at para. 61. See also at paras 65-75 (for a survey of other cases discussing the connexity
requirement); Amto v Ukraine, fn. 193, Award; Paushok v Mongolia, fn. 201, Award on Jurisdiction
and Liability, at para. 693; Goetz v Burundi, fn. 206, at paras 273, 275, 282-285. See also Antono-
poulos, fn. 172, at 2 (‘Unlike municipal law, connection is compulsory in international litigation
because of the consensual nature of the jurisdiction of the Court and arbitral tribunals and, secondly, of
the fact of specific class of dispute resolved by a number of courts and tribunals’).

309 See Schreuer etal., fn. 225, at 751, para. 73; S. Rosenne, ‘The International Court of Justice:
Revision of Articles 79 and 80 of the Rules of Court’ (2001) 14 Leiden J. Intl L. 77, 85; Rosenne,
fn. 281, at 458.

310 See fn. 174. Cf. Simpson and; Fox, fn. 280, at 175-6 (the PCIJ ‘recognises direct connection
between application and counterclaim, where both are based on the same facts or incidents, or where

This is an open access version of the publication distributed under the terms of the Creative Commons Attribution-NonCommercial-
NoDerivs licence (http://creativecommons.org/licenses/by-nc-nd/3.0/), which permits non-commercial reproduction and distribution of
the work, in any medium, provided the original work is not altered or transformed in any way, and that the work is properly cited. For
commercial re-use, please contact academic.permissions@oup.com




148 The Scope of the Arbitration Agreement

the words of the International Court of Justice, the respondent cannot use a counter-
claim to

[...]impose on the Applicant any claim it chooses, at the risk of infringing the Applicant’s rights
and of compromising the proper administration of justice; and [...] it is for that reason that
[...] the Rules of Court requires [inter alia] ‘that it is directly connected with the subject-matter
of the claim of the other party.’31!

In this light, it seems reasonable to conclude that connexity would not only be required
when explicitly provided for in the relevant arbitration rules and laws,312 but also, for
instance, under the UNCITRAL Model Law and the UNCITRAL Arbitration Rules
(2010).313

In view of the non-jurisdictional nature of connexity, the twin goals of allowing
counterclaims also suggest that arbitral tribunals enjoy a certain degree of flexibility in
assessing whether the facts of each particular case would warrant consolidation of the
claims at hand.3'4 In carrying out such assessment, tribunals are guided by the
following two considerations.

4.2.1. Factual connexity

First, and related to the aspect of judicial economy, there is general agreement that the
claim and counterclaim must be factually linked. This characteristic has the advantage
of allowing the tribunal to gain a more complete overview of the various facets of the
dispute at hand;315 and, at the same time it avoids duplication of effort by a second
tribunal examining the same evidence. As explained by the ICSID Secretariat, the
admissibility of a counterclaim under the ICSID Convention depends on the extent to
which ‘the factual connection between the original and the ancillary claim is so close as
to require the adjudication of the latter in order to achieve the final settlement of the

the legal issues raised by the counterclaim are so close to those involved in the application that their
determination, while not strictly necessary, is convenient both logically and in the interests of the
justice of the case’).

31 Application of the Convention on the Prevention and Punishment of the Crime of Genocide, fn. 170,
Counter-Claims Order, at para. 31. See also Case Concerning Oil Platforms, fn. 6, Counter-Claim,
Order of 10 March [1998] IC] Rep. 190, para. 33; Case Concerning Armed Activities on the Territory of
the Congo, fn. 174, Counter-Claims Order, at para. 35. Cf. Thirlway, fn. 260, at 215-16.

312 See, e.g., ICSID Convention (1965), art. 46.

313 Cf. B. Larschan and G. Mirfendereski, “The Status of Counterclaims in International Law, with
Particular Reference to International Arbitration Involving a Private Party and a Foreign State’ (1986—
7)15(1) Denver J. Int'l L. & Poly 11, 35 (the authors interpret the general rules of international law to
provide that ‘a counterclaim is admissible only when it arises out of the same subject matter as that
involved in the principal claim’). In fact, as early as the nineteenth century, international law was held
to require counterclaims to relate to the initial claim. See also at 19. See also Case No. B1 (Counter-
claim), fn. 173, at fn. 118 (interstate counterclaims must arise ‘out of the contractual arrangements
forming the subject matter of the main claim’). But see UNCITRAL, Report of Working Group II
(Arbitration and Conciliation) on the work of its fiftieth session (New York, 9—13 February 2009), A/
CN.9/669, para. 30 (the group discarded the suggestion requiring a ‘sufficient link’ between the
counterclaim and the main claim: ‘it was viewed as being too restrictive’); Alvarez, fn. 224, at 412
(Alvarez states that the lack of reference in the ICSID Additional Facility Rules that the counterclaim
arise directly out of the subject matter of the dispute ‘could be argued to provide a broader scope of
counterclaims’).

314 If there is connexity, however, the consolidation of claims by ICSID tribunals appears to be
compulsory. See Summary Proceedings of the Legal Committee meeting, 7 December 1964, SID/LC/
SR/15, reported in Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, Documents Concerning the Origin and the Formation of the Convention,
Vol. II-2, at p. 811.

315 Cf. Renteln, fn. 280, at 380.
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dispute, the object being to dispose of all the grounds of dispute arising out of the same
subject matter’.316

Since arbitrators have often left the connexity issue unaddressed,3!7 one may in this
context seek additional guidance from the jurisprudence of the International Court of
Justice, whose Rules of Court contain a definition of counterclaims almost identical to
that of the ICSID Convention, namely that they must be ‘directly connected with the
subject-matter’ of the initial claim.318 In applying this criterion, the Court has found it
significant that the facts on which the parties rely form part of the ‘same factual
complex’, and, more specifically, that they are alleged to have occurred on the same
territory during the same period; that they are of the ‘same nature’; and that the
respondent relies on certain identical facts in order both to refute the allegations of
the claimant and to obtain judgment against it.31°

4.2.2. Juridical connexity

The second consideration for tribunals is juridical connexity. As held by the IC] in the
Armed Activities case: ‘as a general rule, the existence of a direct connection between the
counter-claim and the principal claim must be assessed both in fact and in law.’320 Such
connexity would seem to be satisfied when the claim and counterclaim arise out of the
same contract. This is because the parties’ rights and obligations would generally
be interpreted by reference to the same—national—legal order, which would govern
the contract as a whole.

Juridical connexity is more problematic when the investor’s claim concerns an
alleged treaty violation. This relates to the fact that, as a rule, international law does
not impose obligations on private parties.32! The host state must therefore base its
counterclaim in national law, such as a breach of contract. In that case, not only will the
nature of the claims be different since the treaty claim, e.g., an alleged failure to accord
the investment ‘full protection and security’, would be non-contractual in nature; the
tribunal would also be applying norms from different legal orders. The reason why this
might constitute an obstacle to the admissibility of counterclaims is linked to the
second reason for permitting counterclaims: the better administration of justice, and
more specifically, the avoidance of conflicting decisions. Whereas this would clearly be
a concern for contractual claims and counterclaims, it is not necessarily so for treaty
claims versus contractual counterclaims. As pointed out by the ad hoc committee in
Vivendi, ‘[a] state may breach a treaty without breaching a contract, and vice versa, and

316 JCSID Secretariat, Explanatory Report, Note B(a) to Arbitration Rule 40 of 1968, 1 ICSID
Rep.

317 In the context of ICSID, see Schreuer etal., fn. 225, at 752, para. 79.

318 Rules of Court of the International Court of Justice, art. 80(1).

319 Case Concerning Armed Activities on the Territory of the Congo, fn. 174, Counter-Claims Order,
at para. 38; Application of the Convention on the Prevention and Punishment of the Crime of Genocide, fn.
170, Counter-Claims Order, at para. 34; Case Concerning Oil Platforms, fn. 311, Counter-Claim
Order, at para. 138; Case Concerning the Land and Maritime Boundary Between Cameroon and Nigeria
(Cameroon v Nigeria: Equatorial Guinea intervening), Order of 30 June 1999; Asylum Case (Columbia/
Peru), Judgment, 20 November, ICJ Rep. 1950, pp. 280-1.

320 Case Concerning Armed Activities on the Territory of the Congo, fn. 174, Counter-Claims Order,
at para. 36 (emphasis added). See also at paras 38, 40; Application of the Convention on the Prevention
and Punishment of the Crime of Genocide, fn. 170, Counter-Claims Order, at paras 33, 35; Case
Concerning Oil Platforms, fn. 311, Counter-Claim Order, at para. 138.

321 See generally Chapter 5, Section 2.3.2 (on non-contractual claims).
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this is certainly true of these provisions of the BIT.322 Thus, not only would the
reasons for allowing the counterclaim be less cogent; as cautioned by Judge Oda in the
ICJ Oil Platforms case (1998), too broad a definition of counterclaims may lead to a
situation in which ‘we put what may have originally been somewhat distinct matters
into one melting-pot without making a careful examination of the essential character of
[the] claim[s]’.323

The question arises whether there is juridical asymmetry in the case of so-called
‘umbrella’ or ‘sanctity of contract’ clauses inserted in a large number of investment
treaties; and which—in various terms—obligate the host state to observe commitments
entered into with respect to investments.324 On the one hand, it could be argued that
the international nature of the investor’s umbrella claim creates an obstacle to the
admissibility of the host state contractual claim based in national law. As noted by
Hoffman, ‘[t]he umbrella clause [...] only creates an obligation of the host state, not
the investor.’325 On the other hand, the fact that the parties’ rights and obligations on
the level of the contractual relationship would be governed by the same—national—
legal order, supports admissibility, particularly when considering that national and
international practice suggests that juridical connexity ought to be construed more as a
factor for the tribunal to take into account, rather than a prerequisite as such. As noted
by Judge Higgins in the Oil Platforms case,

In both civil and common law domestic systems, as in the Rules of the Court, a defendant seeking
to bring a counter-claim must show that the Court has jurisdiction to pronounce upon them. But
it is not essential that the basis of jurisdiction in the claim and in the counter-claim be identical. It
is sufficient that there is jurisdiction. (Indeed, were it otherwise, counter-claims in, for example,
tort could never be brought, as they routinely are, to actions initiated in contract.)326

A similar observation was made in the Armed Activities Case (2001): ‘[Als the jurispru-
dence of the Court reflects, counter-claims do not have to rely on identical instruments
to meet the “connection” test of Article 80 [of the IC] Rules].’327 Thus, although
connexity should generally be assessed by reference both to facts and law, it appears
that tribunals enjoy sufficient flexibility to enable them to conclude in favour of
admissibility where juridical connexity is lacking but where consolidation of the
claim and counterclaim would better administer justice, due to, e.g., strong factual
connexity.

322 Vivendi v Argentina, fn. 36, Decision on Annulment, at para. 95. See also SGS v Pakistan, fn.
30, Decision on Jurisdiction, at para. 147. Cf. Douglas, fn. 31, ‘Hybrid Foundations’, at 267-74
(Douglas refers to ‘asymmetrical jurisdictional conflicts’).

323 Case Concerning Oil Platforms, fn. 311, Counter-Claim Order, Separate Opinion of Judge Oda,
at para. 8.

324 See generally Chapter 6, Section 3.1.2 (on ‘umbrella’ clauses); Chapter 1, Section 1 (on
motivations for the study). Cf. J. Gill etal., ‘Contractual Claims and Bilateral Investment Treaties:
A Comparative Review of the SGS Cases’ (2004) 21(5) J. Intl Arb. 397, 412.

325 Hoffmann, fn. 212, at 10.

326 Case Concerning Qil Platforms, fn. 311, Counter-Claim Order, Separate Opinion of Judge
Higgins. See also H.]. Snijders etal., Nederlands burgerlijk procesrecht (2007) (nr. 171) at 185.

327 Case Concerning Armed Activities on the Territory of the Congo, fn. 174, Counter-Claims Order,
at para. 326. See also Declaration of Judge ad hoc Verhoeven (‘[T]he principal claim and the counter-
claim are independent of one other, which necessarily implies that they need [not] have [...] the same
legal basis’); Application of the Convention on the Prevention and Punishment of the Crime of Genocide, fn.
170, Counter-Claims Order, Declaration of Judge ad hoc Kreca, at 268 (‘One thing cannot have a
connection with itself for in that case it would not be a separate thing, but just a relationship between
things’).
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From the foregoing, it seems that contractual counterclaims could be admissible
against both contractual claims and treaty claims.328 Another category that remains to
be addressed are counterclaims in tort against either a contractual claim or a treaty
claim, on the basis, for instance, that workers have been treated in contravention of
certain labour or human rights standards or that the investor has caused environmental
damage, as was alleged in Paushok.32° Generally, and in light of the suggestion that
juridical connexity is not required per se, this is not impossible, assuming that there is
strong factual connexity.330

Still, an important caveat must be added that relates to the definition in the
applicable treaty of arbitrable disputes. Relying on article 8 of the Czech—Netherlands
Treaty in issue, the tribunal in Saluka held that for a counterclaim to fall within its
jurisdiction, it must be one ‘concerning an investment’.33! Jurisdiction over counter-
claims has also been denied by the Iran—United States Claims Tribunal, interpreting
the Claims Settlement Declaration to exclude counterclaims that arise by operation of
law rather than from breach of the contract or transaction that constitutes the basis for
the applicant’s claim.332 As the tribunal ruled in Harris International Telecommuni-
cations, Inc. v Iran (1987):

Previous decisions of the Tribunal interpreting Article II(1) of the Claims Settlement Declaration
have clarified that the Tribunal has no jurisdiction over counterclaims for social security
premiums that are based on municipal laws rather than on the contract which forms the basis
of the claims. Article 2.26 of the Contract in this Case stipulates that the Claimant is responsible
for ‘Payment of all taxes, charges, fees and Government charges relating to this Contract and
contractor’s personnel and his Contractors outside of Iran’ (emphasis added). The Contract does
not provide for any obligation of the Claimant to pay social security premiums in Iran. Any such
obligation can therefore only stem from an application of Iranian law, which is also the legal basis

328 A host state could, for instance, base its contractual counterclaim on grievances similar to those
of Mexico in Azinian v Mexico, fn. 139, Award, at paras 21, 35, 104-105 (alleging misrepresentations
and failure of performance on the part of the investor). The counterclaim could also arise out of a
different contract where the contracts form part of the same transaction. See, e.g., Klickner v Cameroon,
fn. 177, Award; Decision on Annulment, fn. 283, Decision on Annulment, 2 ICSID Rep. 95, 98
(1994).

329 Cf. Paushok v Mongolia, fn. 201, Award on Jurisdiction and Liability, at para. 678. See also
Lalive and Halonen, fn. 169, at para. 7.42; Ben Hamida, fn. 174, at 262.

330 The counterclaim brought by Estonia in Alex Genin, and discussed by the tribunal on the
merits, was based on an alleged violation of Estonian banking law. See Alex Genin v Estonia, fn. 155,
Award, at para. 199. But see at fn. 101 (the tribunal questioned whether the respondent was the proper
party to raise the particular counterclaim).

331 Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s Counter-
claim, at para. 60. Cf. Douglas, fn. 31, The International Law of Investment Claims, at 260 et seq. (on
‘[t]he requisite nexus between the counterclaim and the investment’). See also Chapter 6, Section 3.2.2
(on the supervening role of national law).

332 See, e.g., C.N. Brower and J.D. Brueschke, The Iran—United States Claims Tribunal (The
Hague, Nijhoff, 1998), 100-101 (and the cases cited therein); A. Avanessian, [ran—United States
Claims Tribunal in Action (London, Graham & Trotman/Martinus Nijhoff,1993), 58-61; American
Bell International, Inc. v The Government of the Islamic Republic of Iran, et al., Interlocutory Award No.
ITL 41-48-3, 11 June 1984, 6 Iran—U.S. C.T.R. 74, Sec. (ii), at 83—4 (tribunal dismissed for lack of
jurisdiction the respondent’s counterclaims alleging violations of Iranian penal laws or tortious conduct
against the claimant’s claim based in contract). But see G. Aldrich, The Jurisprudence of the Iran—United
States Claims Tribunal: An Analysis of the Decisions of the Tribunal (Oxford, Clarendon Press, 1996),
117-18 (noting that when claims are based on the taking or deprivation of property, the tribunal has,
when valuing the property on a dissolution or asset value basis, taken into account relevant tax
liabilities accrued at the date of taking or deprivation).
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on which the Respondent itself bases this Counterclaim. Thus, the Counterclaim for social
security premiums and related penalties must be dismissed.333

Indonesia’s tax fraud claim met a similar fate in Amco Asia. As noted by the second
ICSID Tribunal, the counterclaim on tax fraud arose out of the application of ‘general
law’ to ‘persons who are within the reach of the host State’s jurisdiction’, and not ‘directly
out of [the] investment’ as required by article 25(1) of the ICSID Convention. Accord-
ingly, the counterclaim was held to be beyond its competence ratione materiae.334

In light of this precedent, it was arguably open to the tribunal in Saluka, i.c., without
referring to the requirement of connexity, to dismiss the non-contractual counterclaim
for lack of jurisdiction on the basis that it did not concern an investment as required by
article 8 of the Treaty but rather the alleged non-compliance of the investor with
‘Czech law, and involve[d] rights and obligations which [were] applicable, as a matter of
the general law of the Czech Republic, to persons subject to the Czech Republic’s
jurisdiction’.335 Still, the tribunal decided to lend support to its dismissal of the non-
contractual counterclaim by interpreting article 8 in light of the general legal principle
of connexity,33¢ concluding that ‘the disputes which have given rise to the Respond-
ent’s counterclaim are not sufficiently closely connected with the subject-matter of the
original claim put forward by Saluka to fall within the Tribunal’s jurisdiction under
Article 8 of the Treaty’.337

It is submitted that the former approach would have been desirable, also because the
tribunal, in discussing the connexity requirement, interpreted it quite, if not too,
narrowly.338 Yet, its position is supported by the ICSID Tribunal in Paushok, as it
also linked connexity with the ‘general law’ of the host state: ‘In considering whether
the Tribunal has jurisdiction to consider the counterclaims, it must therefore decide
whether there is a close connection between them and the primary claim from which
they arose or whether the counterclaims are matters that are otherwise covered by the
general law of Respondent.’33? As for counterclaims (1), (2), and (3),34° the tribunal

found:

333 Harris International Telecommunications, Inc. v Iran, Partial Award, 2 November 1987, 17 Iran—
U.S. C.T.R. 31, at para. 176, cited in Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over
the Czech Republic’s Counterclaim, at para. 73.

334 Amco Asia Corporation et al. v Indonesia, fn. 177, Decision on Jurisdiction (resubmitted case), 10
May 1988 at paras 122-127. The tribunal also held that Indonesia could not present a counterclaim
for tax fraud that it had not asserted before the first tribunal, pointing to article 52 of the ICSID
Convention. See at 60—4, paras 128-136.

335 Saluka v Czech Republic, fn. 171, Decision on Jurisdiction over the Czech Republic’s Counter-
claim, at para. 79. Cf. at para. 78 (the respondent’s ‘heads of counterclaim involve non-compliance
with the general law of the Czech Republic’).

336 Saluka v Czech Republic, at para. 77.

337 Saluka v Czech Republic, at para. 81.

338 See, in particular, the reliance by the Saluka tribunal in para. 79 on the ICSID award Klickner v
Cameroon. In that award, the ICSID Tribunal found the counterclaim admissible on the basis that it
formed ‘an indivisible whole’ with the primary claim asserted by the claimant, or as invoking
obligations which share with the primary claim ‘a common origin, identical sources, and an operational
unity’ or which were assumed for ‘the accomplishment of a single goal, [so as to be] interdependent’
See Award, para. 79. Arguably, this language may rather be construed as factual support for admitting
the counterclaim rather than a legal requirement pursuant to article 46 of the ICSID Convention. See
also Lalive and Halonen, fn. 169, at para. 7.04 (‘In our view the test established in [Saluka] was
probably too strict, and leads to it being near-impossible for states to succeed in having their counter-
claims heard by investment treaty tribunals’); see also at paras 7-39-7.41.

339 Paushok v Mongolia, fn. 201, Award on Jurisdiction and Liability, at para. 693.

340 Paushok v Mongolia, at para. 678 (‘Respondent asserts seven counterclaims: (1) Claimants owe
Windfall Profits Taxes they caused GEM to evade in violation of law; (2) Claimants owe back Foreign
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[They] arise out of Mongolian public law and exclusively raise issues of non-compliance with
Mongolian public law, including the tax laws of Mongolia. All these issues squarely fall within the
scope of the exclusive jurisdiction of Mongolian courts, are matters governed by Mongolian
public law, and cannot be considered as constituting an indivisible part of the Claimants’ claims
based on the BIT and international law or as creating a reasonable nexus between the Claimants’
claims and the Counterclaims justifying their joint consideration by an arbitral tribunal exclu-
sively vested with jurisdiction under the BIT.34!

According to the tribunal, a decision on the merits in favour of Mongolia’s counter-
claims, enforceable through the New York Convention, would have the ‘likely effect of
advancing the enforcement of Mongolian tax laws by non-Mongolian courts in respect
of non-Mongolian nationals beyond limitations on the extraterritorial application of
Mongolian tax laws rooted in public international law’.342

Also counterclaims (4), (5), and (6)343 were found to ‘relate to subjects being the
object of Mongolian legislation and regulations’; and moreover, the tribunal held, they
‘cannot be seen has having a “close connection with the primary claim to which (they
are) a response”’.344 The fate of the counterclaims was also sealed by the lack of
supporting evidence, which was the case for counterclaim (7) as well.345

It is hoped that other tribunals faced with host state counterclaims will be more
flexible in assessing connexity, drawing rather from the emphasis laid by judges at
the International Court of Justice on practical convenience and procedural economy.
Such flexibility is supported by the lack of reference to juridical connexity in the
aforementioned Explanatory Report by the ICSID Secretariat,346 as well by recent
ICJ jurisprudence challenging the need for the counterclaim to be defensive so as to
rebut the initial claim.34” The decision by the UNCITRAL Working Group to discard

the suggestion requiring a ‘sufficient link’ between the counterclaim and the main claim

Worker Fees they caused GEM to refuse; (3) Claimants owe taxes, fees and levies they caused GEM to
evade by illicit intergroup transfers, including non-arm’s length transfers [... 7).

341 Paushok v Mongolia, at para. 694.

342 Paushok v Mongolia, at para. 695.

343 Paushok v Mongolia, at para. 678 (‘Respondent asserts seven counterclaims: [ .. .] (4) Claimants
have violated their obligations under their license agreements to extract gold in an efficient and effective
manner, causing Mongolia a loss in tax revenue, loss of employment of Mongolian nationals and other
benefits; (5) Claimants violated their environmental obligations towards Mongolia; (6) Claimants owe
damages for gold smuggling [...7).

344 Paushok v Mongolia, at para. 696.

345 Paushok v Mongolia, at paras 696—698. See also at para. 678 (‘Respondent asserts seven
counterclaims: [...] (7) Golden East failure to comply with Order from House of Lords’).

346 JCSID Secretariat, fn. 316.

347 See Case Concerning Armed Activities on the Territory of the Congo, fn. 174, Counter-Claims
Order, at para. 38; Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, fn. 170, Counter-Claims Order, at paras 27-28. See also Thirlway, fn. 260, at 219. But see
Application of the Convention on the Prevention and Punishment of the Crime of Genocide, fn. 170,
Counter-Claims Order, Dissenting Opinion of Vice-President Weeramantry, at 291 (‘A claim that is
autonomous and has no bearing on the determination of the initial claim does not thus qualify as a
counter-claim’); R. Genet, ‘Les demandes reconventionnelles et la procédure de la C.P.J.I" (1938) 19
Revue de droit international et de législation comparé 175; A. Blomeyer, ‘Types of Relief Available
(Judicial Remedies)’ in VXTI International Encyclopedia of Comparative Law (M. Cappelletti, ed., 1982),
para. 128 (in Central European, Scandinavian and Romanic Legal Systems, ‘the admissibility of a cross
action is doubtful if the defendant may not assert his counter-right defensively’); O.L. Pegna,
‘Counter-Claims and Obligations Erga Omnes before the International Court of Justice’ (1998) 9
Eur. J. Int'l L. 274. See also G. Petrochilos etal., fn. 225, at 114, para. 6 (‘Ancillary claims must be so
close to the primary claim as to require the adjudication of the ancillary claim before the primary claim
can be finally settled’).
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can also be seen in this light.348 The recent formulation by Douglas in his Rule 26
reinforces our conclusion:

In accordance with the terms of the contracting state parties’ consent to arbitration in the
investment treaty, the tribunal’s jurisdiction ratione materiae may extend to counterclaims by
the host contracting state party founded upon a contractual obligation, a tort, unjust enrichment,
or a public act of the host contracting state party, in respect of matters directly related to the
investment.349

4.3. Interim conclusions

In sum, a tribunal’s jurisdiction over counterclaims depends on the extent to which
they fall within the parties’ arbitration agreement. This suggests that host state counter-
claims may be accepted in investment treaty arbitration where that state’s arbitration
offer, as set out in the treaty, contains a definition of arbitrable investment disputes
broad enough to encompass investor obligations relied upon by the host state in their
counterclaim. Dispute settlement clauses that implicitly cover investor obligations by
virtue of express language in favour of the right of the host state to bring claims may also
allow for the bringing of counterclaims. Contrariwise, in case the offer only covers host
state obligations, counterclaims would appear to fall outside the tribunal’s jurisdiction.
This observation may be strengthened by reference to the lack of locus standi of the
host state.

In addition to falling within the tribunal’s jurisdiction, the counterclaim must also be
admissible. This presupposes that it is not subject to a different forum selection
agreement, and that there is connexity between the host state’s counterclaim and the
investor’s claim. In cases in which juridical connexity is lacking, a strong factual
connexity could weigh in favour of admissibility, the most important criteria being
procedural economy and the better administration of justice.

5. General Conclusions

In this chapter, we discussed the important role that the nature of the claim may have
for a tribunal’s decision on the applicable law. We also introduced the choice-of-law
technique of characterization, observing that the application of national and inter-
national law may depend on whether a claim is contractual or non-contractual in
nature. The importance of characterization in investment arbitration also stems from
the fact that the tribunal’s jurisdiction may be limited to claims of a national or
international nature, a fact that has a corollary effect on the ability of the tribunal to
apply national or international law.

We concluded that while some dispute settlement clauses may be limited to claims
of a national or international nature, other clauses allow for the bringing of both
national and international claims. Choice-of-law clauses may help in interpreting
arbitration agreements. Thus, where an investment contract refers to the application
of national and international law, this may support a finding of a broad arbitration
agreement allowing for the bringing of both national and international claims. Like-
wise, in investment treaties, the scope of the arbitration clause frequently corresponds

348 UNCITRAL, fn. 313, at para. 30 (the group discarded the suggestion requiring a ‘sufficient
link’ between the counterclaim and the main claim: ‘it was viewed as being too restrictive’).
349 Douglas, fn. 31, The International Law of Investment Claims, at 255.
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to the applicable law clause, providing in the case of broad arbitration clauses for the
application of both national and international law; or, in case of narrow arbitration
clauses, solely international law.

Finally, we considered the jurisdiction of investment treaty tribunals over host state
counterclaims, concluding that when they fall within the arbitration agreement,
juridical connexity does not necessarily constitute an obstacle against admissibility as
long as there is strong factual connexity. Accordingly, it may be possible for host states
to bring counterclaims based in national law against claims based in international law.

In our analysis of arbitral practice in Chapters 5 to 7, further reference is made to the
role played by the nature of the claim in the decision by arbitrators to apply national or
international law to the merits.
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5
The Primary Applicability of National Law

and the Role of International Law

[Wlhen international law has 70z been adopted as governing law by the parties to
an international commercial transaction nor directly incorporated and self-exe-
cuting in the system of national law which was selected, would it not be
inappropriate to allow a norm of international law to override the applicable
norm of the national law selected by the parties on the ground that the inter-
national norm is ‘different’ and ‘higher’? The issue does not turn on grand
theories of monism or dualism but on common sense. [...] [Wlhen parties
have the power to select the law which will govern their transaction, whether the
law which they select is ‘higher’ or ‘lower’ is irrelevant.!

1. Introduction

With a view to creating a sense of structure as concerns the applicable law in investment
arbitration, we will in the following two chapters examine arbitral practice according to
whether the tribunals primarily apply national or international law to the merits of the
dispute at hand. In this chapter, we will discuss the following three factors that may lead
to the primary application of national law: an agreement by the disputing parties to
apply national law (Chapter 5, Section 2.1); considerations of host state sovereignty
(Chapter 5, Section 2.2); and the national nature of the claim (Chapter 5,
Section 2.3). Chapter 6 is organized in a similar fashion: international law may
primarily apply on the basis of party agreement (Chapter 6, Section 2.1); by virtue
of the international nature of the claim (Chapter 6, Section 2.2); and because of
arguments pertaining to the superior nature of international law vis-a-vis national law
(Chapter 6, Section 2.3).

As will become apparent, the reason for qualifying the Jex causae as ‘primarily’
applicable lies in the fact that a decision that national law or international law governs
the dispute does not rule out a role for international and national law, respectively. As
such, primacy denotes sequential rather than hierarchical superiority. Specifically, when
the dispute is primarily governed by national law, international law may apply indirectly
as part of the ‘law of the land’ or by virtue of international-law-friendly interpretation
(Chapter 5, Section 3.1); or in a corrective fashion, when the applicable national legal
system has lacunae or a relevant national norm conflicts with a fundamental rule of
international law (Chapter 5, Section 3.2). Conversely, when the dispute is primarily
governed by international law, national law could apply indirectly when the particular
international claim requires a determination on the parties’ rights and obligations in

1 W.M. Reisman, ‘Law, International Public Policy (So-called) and Arbitral Choice in International
Commercial Arbitration’ in International Arbitration 2006: Back to Basics? (ICCA Congress Series No.
13, van den Berg, ed., Alphen aan den Rijn, Kluwer Law International, 2007), 849, 852-3 (emphasis
in original).
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accordance with national law, such as for expropriation and ‘umbrella’ clause claims
pursuant to investment treaties (Chapter 6, Section 3.1); or mrrfctz'vely, where inter-
national law has lacunae or conflicts with a fundamental national norm (Chapter 6,
Section 3.2).

2. Reasons for the Primary Applicability of National Law

We may generally distinguish between four different situations: those in which the
parties have agreed to the application of either (i) national or (ii) international law; (iii)
where the agreement provides for the application of both national and international
law; and (iv) where there is no choice-of-law agreement.2 While in the first situation it
is undisputed that arbitrators should primarily apply national law to the dispute
(Section 2.1), the answer is not as straightforward with respect to the latter two
cases, where both national and international law are seemingly of equal relevance. As
we will see, in those cases, national law has been argued and held to apply in light of
host state sovereignty (Section 2.2) and because of the national nature of the claim at

hand (Section 2.3).

2.1. Party agreement on the application of national law

An obvious factor in favour of the application of national law is an agreement by the
parties to that effect. This is in conformity with the doctrine of party autonomy, which
for territorialized tribunals is respected by the national arbitration law of the tribunal’s
juridical seat, as well as in arbitration rules to which the parties may refer; and for
internationalized tribunals because of Article 42(1), first sentence, of the ICSID
Convention and Article V of the Iran—United States Claims Settlement Declaration.3

The application of national law by virtue of party agreement will most commonly
arise where the arbitration tribunal is constituted pursuant to an investment contract.
There are numerous examples of investment contracts between foreign investors and
host states that expressly provide for the application of national law.4 In addition to
reflecting the host state’s desire to have the investment relationship governed by its own
national law,5 a choice for the application of national law has the advantage of
predictability for both parties:

[A national system of law] is not merely a set of general principles or of isolated legal rules. It is an
interconnecting, interdependent collection of laws, regulations and ordinances, enacted by or on
behalf of the State and interpreted and applied by the courts. It is a complete legal system,

2 See Chapter 3, Section 4 (general conclusions).

3 See Chapter 3, at Section 3.1.1 (the parties may stipulate the application of national and/or
international law).

4 See P. Muchlinski, Multinational Enterprises and the Law (Oxford, Blackwell, 1999), 503
(‘[N]ewer international investment agreements tend to be governed by the law of the host state rather
than by international law’ [references omitted]); G. Sacerdoti, ‘State Contracts and International Law:
A Reappraisal’ (1986-87) VII Italian Y.B. Int’l L. 26, 35. But see T. Begic, Applicable Law in
International Investment Disputes (Utrecht, Eleven International, 2005), 16 (‘Clauses with [...] a
straightforward and exclusive stipulation in favour of the host State’s law are rare, in particular,
nowadays’).

5 See Chapter 1, Section 1 (on motivations for the study). But see Colt Industries v The Republic
of Korea, ICSID Case No. ARB/84/2), Settlement, 3 August 1990 (K.O. Rattray, E. Jimenez de
Arechaga, I.E. McPherson, arbs), unreported (the parties had agreed to the application of the law of the
investor’s home country); C.H. Schreuer etal., The ICSID Convention: A Commentary (Cambridge,
Cambridge University Press, 2009), 560.
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designed to provide an answer to any legal question that might be posed. Furthermore, a national
system of law will in principle be a known and existing system, 